P R I S O N 


Legal News 


VOL. 14 No. l Working to Extend Democracy to All 

ISSN 1075-7678 


January 2003 


Washington Prison Health Care Substandard 

by Angela Galloway 


W hen Lei and Workman’s heart 
faltered while he was impris- 
oned at McNeil Island Correction Center, 
the nurses couldn’t find the IV equip- 
ment needed to ease his chest and arm 
pain. 

They couldn’t find standing orders 
for managing emergencies when there’s 
no doctor on duty at the island prison. 

They knew they had to get Work- 
man to a mainland hospital, but staffers 
couldn’t figure out how to start the boat, 
according to state records. And when 
the prisoner suffered cardiac arrest in 
the ambulance, they didn't have equip- 
ment on board to help him. 
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They rushed him back to the prison 
clinic, where Workman nearly died amid a 
series of medical failings — from clinicians 
who couldn’t run the defibrillator to use- 
less trauma equipment. 

The events of that day in December 
1999 reflected broader problems of poor 
training, unreliable equipment and inad- 
equate staffing, a state Health Department 
inspector found. 

They are failings that had been docu- 
mented before, yet lingered for years — 
saddling prisoners with uneven treatment 
and taxpayers with legal costs, according 
to dozens of state inspections and reports. 

Such failings continue, at McNeil Is- 
land Corrections Center and elsewhere. 

System Problems 

In Washington prisons, wardens — 
not doctors — have the final say in medi- 
cal administration. 

Each prison interprets state policy 
with its own field instructions within a 
bureaucracy wrought by inconsistent 
quality and standards of care, according 
to a recently completed independent 
study. Managers offer little accountabil- 
ity or guidance. 

The entire system, supervising more 
than 15,000 prisoners, employs just five 
full-time staff doctors and relies heavily 
on additional, part-time physician help. 
Health workers, often making do in ill- 
equipped clinics, warn that critical staff 
shortages force them into taking risky 
shortcuts. 

The state never opened an infirmary 
recently built at the Clallam Bay Correc- 
tions Center because officials couldn't 


recruit enough workers. McNeil Island, 
in Pierce County, never managed to staff 
and clean up its infirmary enough to re- 
open it after it was closed three years ago 
in the wake of a scathing Health Depart- 
ment report. 

Health Department inspections of 
five of the state’s largest prisons last year 
found that: 

> All failed to meet standards for 
infection or communicable disease con- 
trols; 

> Staffers at all five of the prisons, 
including McNeil, kept illegible, incom- 
plete or inaccurate patient records, 
missing critical information such as pa- 
tient diagnoses, medical histories and 
whether prescriptions were ever actually 
administered; 

> Three lacked proof that staff 
had been properly trained in CPR and in- 
fection control and two prisons couldn’t 
verify first aid training; 

> Two had “critical” shortages of 
nurses; 

> Two failed to verify that clini- 
cians held professional licenses; and 

> Two stocked expired medica- 
tions and supplies. 

In addition, there were other prob- 
lems at each of the prisons. The prison 
complex in Monroe left a cabinet of drugs 
unlocked and administrators there gave 
staff no standards for how to care for 
dying prisoners and infirmary patients. 

Airway Heights Corrections Center 
near Spokane failed to get medications to 
prisoners quickly enough after it had to 
close its own pharmacy for lack of staff- 
ing. 
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Washington Medical 
(continued) 

Staffers at the Washington Correc- 
tions Center in Shelton did not follow up 
when prisoners with tuberculosis missed 
doses of their medication — putting the 
prisoners at risk for developing resistance 
to the drugs. 

The Washington Corrections Center 
for Women near Gig Harbor failed to give 
its staff guidelines for caring for prison- 
ers in the infirmary. 

And McNeil couldn't show that it 
provided staff with direction in distribut- 
ing drugs to patients — more than three 
years after the investigation into 
Workman’s care. 

Workman’s story, told in state 
records, illustrates what happens when 
officials ignore warnings given by the 
Health Department. 

Neither of the two nurses who treated 
him — both outside agency nurses — 
could operate the defibrillator, which ap- 
plies an electric shock to the heart to 
return it to a normal rhythm. 

The health workers didn’t have car- 
diac medications the doctor requested 
and said they weren’t supposed to mix 
IV, or intravenous, solutions. One em- 
ployee promised an IV solution, but came 
back from the pharmacy with a pill in a 
paper cup. 

Staffers used the wrong kind of 
oxygen mask, and the first oxygen 
bottle they found was outdated and 
unusable, state records show. No one 
could figure out how to operate the 
emergency suction equipment, and 
when it was finally turned on, it didn’t 
work right. 

It was chaos perpetuated by a lack 
of guidance or direction — officials had 
left no orders instructing the temporary 
nurses how to handle an emergency with- 
out a doctor or physician assistant on 
hand. 

“There were a number of staff mem- 
bers that were doing their own thing, and 
it appeared there was (no) one in charge,” 
the unidentified health worker who’d 
been paged that morning wrote in an in- 
cident report. 

Fortunately for Workman, the worker 
who wrote the report knew how to shock 
Workman’s heart back to life. 

Workman, 57, who was serving 
time on a child-rape conviction, is now 
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at a prison assisted-living facility in 
Yakima. 

Warnings Continue 

Although it’s legally charged with 
regularly surveying prison health sys- 
tems and investigating complaints, the 
state Health Department can’t do much 
about the problems it finds. 

The agency cannot issue fines or 
order that clinics be shut down. Its en- 
forcement rests in the reports it produces 
— and any political pressure it can bring. 

Prisons respond to the Health 
Department’s reports by submitting plans 
of how they intend to correct the prob- 
lems. Because of limited resources. Health 
Department inspectors usually cannot 
verify whether the prisons actually cor- 
rected the problems until the next annual 
survey. 

When they do find problems, “we 
continue to write reports, which are pub- 
licly disclosable,” said Bliss Moore, who 
heads the department’s facility inspection 
division. “It’s in (the prison system’s) 
best interest to work with us and — for 
the most part — it has tried to work with 
us well.” 

Still, despite annual warnings from 
Health Department inspectors, some 
front-line deficiencies in prison health 
care come up time and again. 

In part, that’s because each prison 
exists under a system lacking re- 
sources, oversight and accountability, 
according to a recent independent 
study commissioned by the Department 
of Corrections. 

In a report finalized in I une, Pulitzer/ 
Bogard & Associates of New York and a 
Seattle firm called the DLR Group found: 
“Washington prison health services pro- 
vide inconsistent access to and quality 
of care, partly because the system lacks 
guidance that a medical director would 
provide.” 

That puts taxpayers at risk for law- 
suits because it leads to wide variation 
in patient outcomes — and missed di- 
agnoses, they said. Based on 
projections expected of Washington’s 
prisoners, the analysts estimated that 
prison health workers here miss diag- 
noses by 30 percent for asthma, 17 
percent for diabetes and 28 percent for 
hypertension. 

And Washington prisons have 
only a “crude information infrastruc- 
ture,” leaving them unable to determine 
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whether their health services are poor, 
they said. 

“Without such information, policy 
decisions and clinical supervision are 
also seriously compromised,” the consult- 
ants wrote. 

Washington prisons suffer a state- 
wide personnel shortage, forcing 
several prisons to rely heavily on over- 
time and temporary workers, “which 
creates a significant concern for con- 
sistency of services delivery and 
ongoing quality of care,” the consult- 
ants wrote. Understaffing also creates 
poor morale and a lower ratio of doc- 
tors to offenders than is found in other 
states and suggested in professional 
guidelines. 

Above all, the consultants said, 
the system lacks accountability, lead- 
ership and standards. Someone with 
medical knowledge and authority needs 
to set some basic ground rules, they 
wrote. 

Health clinics in the Department of 
Corrections operate like a “loose federa- 
tion” with little oversight, they said. The 
small headquarters office in Olympia has 
virtually no clinical direction and very 
little authority. 

And they found that Washington 
prisons need a system for managing 
chronic diseases, a communicable dis- 
ease program and policies for when 
prisoners should be hospitalized. 

Reviews to determine whether pris- 
oners should get specialized care, such 
as wheelchairs or cardiology treatment, 
fall short of nationally accepted guide- 
lines, they said. 

No Medical Director 

Prison officials say many of those 
problems boil down to one missing ele- 
ment: the lack of a medical director to 
oversee the state’s prisons. And admin- 
istrators at the Corrections Department 
say they hope to hire a statewide medi- 
cal director soon. 

“That’s what this department has 
been missing — the capacity to monitor 
and evaluate and direct clinical issues in 
the health care program,” said Joseph 
Lehman, secretary of the prison depart- 
ment. “Unless you have that, you really 
don’t have the capacity to make judg- 
ments about whether or not the care is 
adequate.” 


Lehman said, however: “For the most 
part ... this is a very credible health care 
system.” 

Lehman said he’d like to fill the di- 
rector position with a medical doctor. 
Several candidates have applied. The 
state advertised the position last year but 
did not think any of the four candidates 
met the state’s needs, said the state Cor- 
rections Department’s health care 
administrator, Beth Anderson. Any medi- 
cal director would have the authority to 
hire and fire, Lehman said, and perhaps 
also have budgeting authority — as the 
consultants suggested. 

As it is, Anderson oversees — and 
answers to the public for — the medical 
care of prisoners . But her role is little more 
than advisory. Prison health care manag- 
ers answer to prison administrators, and 
each facility develops its own policy de- 
cisions. 

Anderson holds no budget author- 
ity and cannot hire or fire staff. 

In a recent interview, Anderson re- 
peatedly turned to the potential 
improvements a medical director could 
make when asked why prison health pro- 
grams can’t comply with many of the 
operating standards that it developed 
with the Health Department years ago. 
Such standards include CPR training, 
properly sterilizing medical equipment 
and keeping accurate patient charts. 

After running down a list of the most 
commonly cited problems, Anderson fi- 
nally shrugged and shook her head 
slightly when asked why Washington 
prisons often fail to verify that their doc- 
tors, physician assistants and nurses 
even hold professional licenses. 

“It’s a relatively straightforward is- 
sue,” Anderson said. “I don’t know why 
it hasn’t been done accurately.” 

A statewide medical director could 
be a major step forward for Washington’s 
prison services, prisoner advocates say. 

“We’ve been saying that to them for 
years,” said Pat Arthur of Columbia Le- 
gal Services. 

“I’m hopeful that this time it hap- 
pens.” 

Infirmary closed in 1999 by state 
remains shut; problems have never 
been corrected- prison relies on clinic 

Years of inspection reports and in- 
ternal memos documenting shoddy health 


care — including a final blistering health- 
inspection report — led state officials to 
finally shut down the infirmary at McNeil 
Island in the spring of 1999. 

Despite commitments from officials 
in the subsequent months, they’ve never 
been able to correct the problems there 
adequately to reopen it. 

And inspectors continue to find 
some of the same problems in the medical 
clinic that McNeil uses today for sched- 
uled visits and some trauma care. 

These days, McNeil officials say, 
they’ve learned to get by mostly without 
the skilled-nursing infirmary. McNeil 
transfers prisoners who need round-the- 
clock nursing care to other prisons, they 
say. 

Beth Anderson, health care adminis- 
trator for the state Department of 
Corrections, acknowledged that it is bet- 
ter for public safety — and taxpayer 
dollars — to have an infirmary in the 
prison. 

Asked whether the infirmary’s clo- 
sure affects patient health care, 
Anderson said it depends on who is 
staffing the health clinic down the hall. 
“That’s hard to say, as a generality,” 
she said. 

In April 1999, the state Health De- 
partment issued a 46-page report listing 
dozens of deficiencies under opera- 
tional standards that the two agencies 
had developed years earlier. They in- 
cluded: inadequate staffing, training 
and verification of licensing; inad- 
equate and inaccurate documentation 
of patients’ conditions; poor equip- 
ment maintenance; violation of 
infection control standards; uneven 
monitoring of pharmaceuticals; and in- 
sufficient guidance for frontline health 
workers. 

And, backed by the Cabinet-level 
state Secretary of Health, the report urged 
the prison to close the infirmary. Correc- 
tions complied. 

An internal follow-up memo written 
by the Department of Corrections warned 
that the problems, including failures to 
meet standard nursing practices because 
of inadequate staffing, could hurt pa- 
tients and expose the state to lawsuits. 

In the following months, the prison 
submitted to the Health Department 
plans for correcting the deficiencies and 
status updates. For a while, both sides 
saw progress. 
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Washington Medical 
(continued) 


Yet at the same time, according to 
some, the prison continued to use the 
infirmary despite its agreement. 

Prisoner Phillip Montgomery spent 
some of his dying hours there in Septem- 
ber 1999 — several months after it had 
been ordered closed, according to records 
in a lawsuit. 

Weeks later, a Health Department 
investigator found that at least two pris- 
oners had been cared for there. “The 
facility failed to abide by the agreement 
to keep the infirmary closed until such 
time as there is qualified health care staff 
to provide safe care,” according to the 
inspector’s report. 

These days, McNeil uses the in- 
firmary as a secure wing of a half-dozen 
cells where officials can observe and 
house prisoners for several hours at a 
time while they wait to be ferried off 
the island for shoreside health care. 
Prison officials say they do this as a 
custodial function and do not provide 
infirmary or skilled nursing care there. 

Health care services at McNeil to- 
day are largely limited to scheduled 
office visits and occasional trauma care. 
As such, McNeil Island’s medical clinic 
fares somewhat better in Health Depart- 
ment surveys than the beleaguered 
infirmary did. 

Still, Health Department inspectors 
continued to document serious problems 
there. For example: 

> In January 2000, an investiga- 
tor found that working emergency 
equipment, including defibrillators and 
oxygen tanks, was not available; stand- 
ing orders for emergency care 
instructions were not available to staff; 
and the facility failed to follow poli- 
cies for sterilization. 

> In April 2000, an inspector 
found that medical records missed sig- 
nificant diagnoses; records were 
spotty on whether prescriptions were 
actually administered; and, again, emer- 
gency care policies were lacking. The 
inspector also found that the prison 
failed to adequately verify that em- 
ployees were licensed, certified in 
cardiopulmonary resuscitation and 
first aid, trained in communicable dis- 


eases and complying with facility rules 
on hepatitis vaccination and prevention. 

> In April 200 1 , a health inspector 
again found poor records of patient con- 
ditions. The surveyor also found spotty 
documentation of whether treatment or- 
ders were implemented; failure to give 
staff written directions; and failure to 
properly clean and sterilize equipment. 

McNeil’s health-services area re- 
sembles a typical government-run medical 
clinic with white walls, florescent lights 
and linoleum floors — but also with guard 
stations, ultra-thick window glass and 
locks on every door. It has an X-ray room, 
a pharmacy with a window counter and a 
dental suite that smells of fluoride and 
plastic dust. 

A sign taped to the window tells clinic 
staff and visitors: “Only positive attitudes 
beyond this point.” 

Health Care Manager Jane Robinson 
says the prisoners get better care than 
many folks on the outside — especially 
people battling managed care. “This is the 
only facility where I can guarantee good 
care,” said Robinson, a registered nurse. 
“We’re organizing and restructuring our 
delivery of health care — really focusing 
on how to deliver health services in a 
meaningful way.” 

For example, Robinson said, each 
week a McNeil clinician instructs peers in 
a topic. Also, the clinic plans a health- 
education program for the staff and 
prisoners, partially funded by donations 
collected by staffers. 

“Operating health services today in 
this world — wherever you are — is a 
challenge,” Robinson said, citing shrink- 
ing budgets and more expensive health 
care. “In a prison population, you have 
people who maybe prior to their incarcera- 
tion had not been caring for themselves 
very well.” 

For example, hepatitis infection is 
a huge issue in prison populations, she 
said. Prisoners need to be trained on 
how to manage it and prevent spread- 
ing it. 

“These inmates are only here for a 
short period of time,” Robinson added. 
“They’re going to go back on the streets.” 

RED FLAGS 

Reports and investigations indicat- 
ing problems at McNeil Island 
Correctional Center: 


August 1997: State Health Depart- 
ment inspector finds poor training; 
faulty medical equipment; poor patient 
record keeping; outdated medical sup- 
plies; and lack of treatment policies to 
guide staff. 

October 1997: At state’s request, a 
University of Washington doctor stud- 
ies McNeil health services and finds 
unprofessional and inefficient discord 
among staffers for at least two years. The 
UW doctor also reports complaints of 
nursing medication errors and found that 
physician’s assistants work with too little 
supervision. 

April 1998: Grievance from Team- 
sters Union claims that because of poor 
management and a lack of staffing, the 
infirmary is “a ticking time bomb.” The 
grievance also says it is “a dangerous 
place to work for staff and a dangerous 
place for inmates.” 

May 1998: Health Department sur- 
vey concludes there is a failure to provide 
prison medical staff with policies for care; 
also finds outdated supplies and inad- 
equately maintained equipment; poor 
record keeping; failure to meet standards 
for infection control. Also finds frequent 
incidents of multiple dosing and delays 
of medication administration of two to 
four days. 

December 1998: In a memo from 
McNeil nurse Carol Hoke to her supervi- 
sors, she claims the clinic can’t meet its 
own standards for minimal staffing. Hoke 
says nurses are being forced to take short- 
cuts. “This scares me; it is extremely 
unsafe,” she writes. 

March 1999: In another memo, 
Hoke complains of lack of staffing 
and “ridiculous” working condi- 
tions.” All of us are about at wits’ 
end at being pushed past our max,” 
she writes. 

April 1999: Health Department 
survey leads to the closure of the infir- 
mary. A 46-page report lists dozens of 
deficiencies, many of them repeats. It 
says McNeil lacks adequate staff, 
proper training and verification of cli- 
nician licensure. Also, the report says 
McNeil fails to document medications 
or lab tests, perform infection con- 
trol, provide staff with standing 
orders and maintain working equip- 
ment. 

May 1999: A Department of Correc- 
tions internal memo says the prison’s 
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written plans to correct problems identi- 
fied in 1997 and 1998 were either 
insufficient or never actually imple- 
mented. The memo also says that 
significant staffing shortages lead to 
“skeleton crews” and failure to comply 
with nursing standards. 

Sept. 7, 1999: Phillip Montgomery 

dies. 

Dec. 17, 1999: Health Depart- 
ment investigation into cardiac 
emergency finds failure to keep ac- 
curate staffing and patient records; 
inadequate training; inadequately 
maintained equipment; and failure to 
abide by agreement to keep the infir- 
mary closed. 


T hree of six ex-guards from Ar- 
kansas State’s Cummins Unit 
near Grady were sentenced to prison 
in January, 2002. Charlie Wade Jr., 46, 
and Loren Burrer, 33, were sentenced 
on January 17, and Kenneth Bell, 62, 
on January 1 8, 2002, for depriving pris- 
oners of their civil rights. Percy 
Sergeant, 35, Glen Jackson, and Neica 
Lee Threet pleaded guilty for their in- 
volvement and were sentenced in 
March, 2002. 

The sentences were handed down 
by Chief U.S. District Judge Susan 
Webber Wright, who is noted for her 
involvement in President Clinton’s 
sexual harassment lawsuit. Andrew 
Huang, an attorney with the U.S. De- 
partment of Justice’s Civil Rights 
Division in Washington told Wright: 
“Bell was the one who led this con- 
spiracy of his subordinates in these 
brutal acts,” — and “it was Mr. Bell who 
wielded the electrical stun gun on in- 
mates who were handcuffed.” 

Huang recommended the minimum 
78 months, because of Bell’s testify- 
ing in trial against his co-defendant 
Glen Jackson in November 2001 . Huang 
went on to say that although Bell led 
these assaults, Wade “was the most 
violent. His peers referred to him as 
‘Psycho Charlie,’ and there’s a reason 
for that,” Huang continued by saying 
that the ex-sergeant- “was brutal,” as 
he would lose his temper and assault 


April 2000: Health Department 
survey finds inaccurate medical 
records; lack of training and verifica- 
tion of clinician licensure; inadequate 
infection control; and failure to ensure 
a policy on emergency care. 

March 2001: Phillip Montgomery’s 
family files wrongful-death lawsuit 
against the state. 

April 2001: Health Department sur- 
vey finds inadequate patient health 
records; failure to provide staff with care 
policies; failure to monitor medications; and 
inadequate infection control. | 

Reprinted with permission from the Se- 
attle Post-Intelligencer. 


prisoners with his hands and feet solely 
because he was angry at them. 

Wright sentenced Wade to the 
maximum 41 months under the guide- 
lines, which will run consecutively with 
the 21 month sentence that U.S. Dis- 
trict Judge George Howard Jr., imposed 
in July 2001, after Wade was convicted 
of savagely beating another prisoner 
five years ago. 

Huang informed Wright that 
Burrer’s guilty plea “facilitated the 
guilty pleas of others,” and Burrer’s 
attorney Maxie Kizer, told Wright that 
Burrer supports six children. Burrer of 
Pine Bluff received the minimum 24 
month sentence along with anger-man- 
agement counseling for his part in the 
beatings. 

Percy Sergeant, 35, also from Pine 
Bluff, was the last of the six former 
guards to be sentenced. Wright sen- 
tenced Sergeant to an 18 month federal 
prison term and 3 years probation upon 
his release for his participation in beat- 
ing and electrical shocking of prisoners 
in January 1998 with his former super- 
visor, Bell. Wright also required that 
each of the final three former guards 
participate in anger-management coun- 
seling as a condition of their probation. 
Glen Jackson and Neica Lee Threet’s 
sentencing will be reported in a later 
edition of PLN. | 

Source: Arkansas Democrat Gazette 


From the Editor 

by Paul Wright 

W elcome to the first issue of 
PLN for 2003 . If you have not 
yet been donated to PLN’s annual fund- 
raiser it is not too late to do so. All 
donations, large or small, help. Your do- 
nations go directly to supporting the 
work that PLN does. We have several ex- 
citing projects underway for 2003 which 
include getting all PLN back issues on 
line on our website. PLN’s website already 
attracts about 30,000 visitors a month and 
everything can be done online that can 
be done by mail: subscriptions, books, 
indexes and back issues can be pur- 
chased; a subscriber’s address can be 
changed and information about PLN can 
be requested to be sent to anyone in the 
United States. We plan to expand PLN’s 
web presence in the coming year. 

In addition to reporting news from 
other outlets, PLN also develops and re- 
ports stories of its own. This includes 
working in conjunction with other media 
outlets to develop and research stories 
that PLN lacks the resources to do on its 
own. This month’s cover story on poor 
health care in Washington is a case in 
point. I originally started working on abys- 
mal health care in Washington prisons 
several years ago. It quickly became ap- 
parent this was a large story and one 
which I was unable to fully develop due 
to being in prison. After shopping the 
story around, Angela Galloway, a reporter 
at the Post Intelligencer in Seattle, one 
of the largest dailies in Washington, 
agreed to look into the matter. The results 
are in this issue of PLN and will be con- 
cluded in future months. This type of 
collaboration also helps bring awareness 
of prison issues to a much wider audi- 
ence than would otherwise be the case. 

PLN will soon have its index for 2002 
available and will announce it as soon as 
it is ready for shipping. Our new book. 
Prison Nation: The Warehousing of 
America ’s Poor, is now available for ship- 
ping. This too is part of the public 
education work that PLN carries out in 
addition to publishing this magazine. PLN 
continues to be almost solely reader sup- 
ported. If you believe in an independent, 
prisoner media this is your chance to sup- 
port it. 

Enjoy this issue of PLN and encour- 
age others to subscribe. | 


Six More Arkansas Guards Sentenced for 
Beating Prisoners 
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T his column is intended to pro- 
vide habeas hints for prisoners 
who are considering or handling habeas 
corpus petitions as their own attorneys. 
The focus of the column is habeas cor- 
pus practice under the AEDPA, the 1996 
habeas corpus law which now governs 
habeas corpus practice throughout the 
U.S. 

PROCEDURAL11PDATE 

As we say goodbye to 2002 it’s a 
good time to take a look at some of the 
year’s most prisoner-friendly decisions 
regarding procedure under the AEDPA. 

Tolling of the AEDPA for “Pending” 
State Habeas Petitions 

The AEDPA statute of limitations is 
tolled (doesn’t run out) while a “properly 
filed” state habeas corpus application is 
“pending”. In Artuz v. Bennett, 53 1 U.S. 4 
(2000), the Supreme Court (USSC) held a 
that state petition is “properly filed” so 
long as it meets all the state’s formal re- 
quirements for filing, regardless of 
whether the claims themselves may be 
substantively or procedurally flawed. 
Hence, as long as a state petition is filed 
in the proper court and is file-stamped by 
the clerk, it will be deemed “properly 
filed”, and a “properly filed” petition is 
entitled to tolling under the AEDPA as 
long as it is “pending”. 

The question remains as to just 
what “pending” means, a question the 
court answered in Carey v. Saffold, 122 
S.Ct. 2134 (2002). The State had ac- 
knowledged in Carey that there is now 
unanimous agreement throughout the 
federal courts that gaps between state 
habeas corpus review in the lower court 
and review in the state’s appellate courts 
are included within the definition of 
“pending”, so that all the time between 
state habeas corpus applications is tolled 
as well as the time the time the habeas 
case is actually on the court’s docket. 
However, most states have very specific 
time limits (commonly 30 days) within 
which the denial of a petition at one state 
level must be “appealed” to the next level. 
California, however, has no specific time 
limits, just a “reasonable time” standard. 


Habeas Hints 

by Kent Russell 

and instead of appealing a denial, one files 
a “new” petition at the next highest level. 
As a result, delays of several months or 
even longer can occur in California be- 
tween one level of state habeas review 
and the next. In Carey, the USSC held 
that the four-month delay in that case 
between filings in the Court of Appeal 
and in the California Supreme Court could 
have been held to be “unreasonable” by 
the California Supreme Court, but it 
hadn’t been. Therefore, the USSC re- 
manded to the district court to make a 
determination as to whether that delay 
was “unreasonable”. 

Based on Carey and other authority, 
prisoners in states with specific time lim- 
its can claim tolling for the time that is 
allowed for an “appeal” of the denial of 
the petition, whether or not the prisoner 
actually takes that appeal. See, e.g, Will- 
iams v. Bruton, 8 th Circuit, No. 01-1897, 8/ 
20/02; Gibson v. Klinger, 232 F.3d 799 (10 th 
Cir. 2002). Meanwhile, prisoners in Cali- 
fornia should argue, based on Carey, that 
all delays between levels of review in the 
California court system are “reasonable”, 
at least until and unless the district court 
on remand in Carey (or some other court) 
should hold otherwise, something I per- 
sonally consider unlikely because the 
only standards California has ever had 
for non-capital habeas corpus petitions 
is the vague principle that they be filed 
“without substantial delay”. 

Keep in mind, however, that while 
Carey affords a generous definition of 
“pending” for tolling under the AEDPA 
statute of limitations, it provides no pro- 
tection from state procedural defaults 
based on “untimeliness”. If the state court 
denies a petition on the basis that it is 
“untimely”, then unless the procedural 
default can be overcome (see next sec- 
tion) the federal petition will be barred on 
the basis of a state procedural default, 
even though it might be timely under the 
federal statute of limitations. To avoid 
procedural default rulings in states with 
set time limits between filings, prisoners 
will have to file within those set limits. In 
California, petitioners will have more flex- 
ibility under Carey, but the longer one 
waits between filings, the greater the 
chance that the state court will decide the 
petition is “untimely” because it was filed 


after an “unreasonable delay”. In other 
words, there’s no sense playing with fire 
unless you have to, so if possible Cali- 
fornia habeas petitions should be filed at 
the next level up within 60 days after the 
previous denial, that being the generally 
applicable time limit for filing of an ap- 
peal. Petitions filed after longer periods 
of time, especially those filed beyond the 
4-month period involved in Carey, should 
be accompanied by a factual explanation 
for why it took so long to file (e.g., be- 
cause of ongoing investigation, 
discovery of new facts, etc.). 

State Procedural Default Based on 
“Untimeliness” 

If the state does deny a habeas peti- 
tion on the basis of “untimeliness” (in 
California, that’s done by citations to 
“Swain”, “ Clark ”, and/or “Robbins”), 
then that is a “procedural default” which 
will, absent a very good excuse (a show- 
ing of “cause and prejudice” for the 
delay) bar consideration of a subsequent 
federal petition so long as the state’s un- 
timeliness ruling was “independent” and 
“adequate”. To be “independent” the 
state court must clearly have rejected the 
petition on the basis of untimeliness rather 
than on the merits. To be “adequate” the 
untimeliness bar must have been “firmly 
established and regularly followed” at the 
time the late filing occurred. 

Whether an untimeliness ruling is 
“independent” requires an inquiry which 
turns on interpretation of the specific lan- 
guage used in the ruling. For example, 
where the entire petition is rejected as 
“untimely”, then that ruling is “indepen- 
dent” of federal law; however, if the state 
court rejects one claim on the merits and 
another for untimeliness, the ruling is not 
independent and federal review is not 
barred. While making these distinctions 
is not always easy, it is done on a case- 
by-case basis, and case-law is not very 
useful or necessary. In contrast, whether 
a state ruling is “adequate” or not requires 
a review of prior cases in which the state 
has applied the untimeliness bar, in order 
to determine whether untimeliness has 
been found in that state on a regular, dis- 
ciplined basis, according to recognizable 
standards. That kind of analysis is time- 
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consuming, but feasible for the State to 
do, since the State is always a party to 
habeas cases, and has the computerized 
resources necessary to do a broad sur- 
vey of past decisions. For obvious 
reasons, however, that same kind of 
analysis would be impossible for any pris- 
oner to do. Given these realities, the most 
critical issue in determining adequacy is 
usually deciding who has the “burden of 
proof’ on that issue: If it is the prisoner, 
s/he will always lose. But if it is the State, 
then (a) the State may decide it’s not 
worth the bother; and (b) even if the State 
does the analysis, the prisoner will have 
a fixed target to aim at and hopefully poke 
holes through. 

The circuit courts have come down 
on both sides of this important issue. In 
the 5 th Circuit, the burden of proof re- 
mains (at least for now) on the petitioner. 
However, In Bennett v. Mueller, 296 F.3d 
752 (9 th Cir. 2002), the 9 th Circuit joined 
the 1 0"’ in putting the burden of showing 
adequacy where it belongs — on the 
State. This new Bennett decision is a 
particularly significant ruling for prison- 
ers in California, because it found 
California’s untimeliness standards inad- 
equate — reversing a previous Bennett 
holding reaching the opposite result — 
and because California’s untimeliness 
rules, especially in non-capital cases, are, 
in actual application, especially vague 
and standardless. Hence, the Bennett 
decision cited above puts a huge burden 
on the Attorney General to show the ad- 
equacy of California’s untimeliness rule 
that the A.G. is probably unprepared to 
meet now and for the foreseeable future. 
Accordingly, anytime the A.G. moves to 
dismiss based on California’s untimeli- 
ness bar, the petitioner should oppose 
the dismissal on the basis that 
California’s untimeliness standards are 
not “adequate” for the reasons set forth 
in Bennett, and that the A.G has not met 
its burden of proof of in that regard. 

EXHAUSTION 

A federal habeas corpus petition 
must contain only claims that have been 
exhausted in state court. Sometimes, 
however, a prisoner files a “mixed” peti- 
tion: one that contains exhausted 
claim(s) and one or more unexhausted 
claims. When that occurs, the federal 
court is supposed to give the petitioner 


the option of: (a) staying in federal court 
and dropping the unexhausted claims; or 
(b) going back to state court to exhaust 
the unexhausted claims and then return- 
ing to federal court with a petition 
containing only exhausted claims. Alter- 
native (b) can have dangerous 
consequences for the AEDPA statute of 
limitations: A federal habeas corpus peti- 
tion stops the AEDPA from running any 
further; but one that is dismissed for fail- 
ure to exhaust is not entitled to tolling, so 
all the time between the filing of such a 
petition and the return to the state courts 
will count against the AEDPA statute of 
limitations when the petitioner returns to 
federal court. Losing all those days can 
be fatal if the petitioner had only a little 
time left under the AEDPA when he origi- 
nally filed in federal court. 

To guard this kind of Catch-22 situa- 
tion, the federal courts have been required 
to clearly advise the petitioner of the po- 
tential statute of limitations consequences 
prior to the time the prisoner decides be- 
tween (a) and (b) above. The courts have 
been doing that. But what most of them 
have not been doing is advising of a pos- 
sible third option: (c) dismissing only the 
unexhausted claims and “staying” the 
exhausted claims so that the petitioner 
can return to state court to exhaust, with- 
out having his federal petition dismissed 
in the interim. In Zan'ela v. Artuz, 254 F.3d 
383 (2 nd Cir. 2001) the 2 1,d Circuit recom- 
mend that the court use alternative (c) in 
cases where there is only a little time re- 
maining on the AEDPA statute of 
limitations, conditional upon the peti- 
tioner returning to state court within 30 
days to restart the exhaustion process in 
state court, and returning to federal court 
within an additional 30-day period after 
exhaustion in the state courts is com- 
pleted. So long as the petitioner complied 
with these conditions, the federal petition 
would be “stayed” (i.e., remain on the fed- 
eral docket) and the AEDPA statute of 
limitations would not run. In Kelly v. 
Small, 300 F.3d 1159 (9 th Cir. 2002) the 9 th 
Circuit approved of the Zarvela ap- 
proach, and went so far as to suggest that 
alternative (c) was required “when an 
outright dismissal will render it unlikely 
or impossible for the petitioner to return 
to federal court within the [AEDPA stat- 
ute of limitations period].” Based on Kelly, 
a pro per petitioner faced with a notice to 
dismiss unexhausted claims or return to 


state court should ask the court for a stay 
of the federal petition under the condi- 
tions imposed in Zan’ela and approved 
in Kelly. Similarly, if the A.G moves to 
dismiss a petition based on the running 
of the AEDPA while the petitioner re- 
turned to state court to exhaust, the 
petitioner should oppose the dismissal if 
the court did not advise of option (c) be- 
fore dismissing the federal action. | 

Kent Russell specializes in habeas cor- 
pus, appeals, and criminal defense. He 
is the author of the California Habeas 
Handbook which explains habeas cor- 
pus and the AEDPA, and can be 
purchased ($25, incl. postage) from the 
Law Offices of Russell and Russell, 2299 
Sutter Street, San Francisco, CA 94115. 


Volunteers Wanted! 


PLN is seeking several people in the 
Seattle area to do four hours of vol- 
unteer work a month at PLN’s of- 
fice. The tasks include stuffing enve- 
lopes and other light office jobs. The 
odd jobs can be done on weekends 
or weekdays after regular work 
hours. Special Bonus: all the Star- 
bucks Coffee you can drink! 

Call 206-246-1024 


REACH OUT TO 
THE WORLD OF 
CHESS! 

Blitz Chess. Postal Chess. 
Internet Chess. Hold a Tour- 
nament. Start a Club. Earn an 
International Grandmaster 
Rating! 

Contact: 

Prison Chess Network 
c/o SPN, MB 339 
955 Massachusetts Ave. 
Cambridge, MA 02139 
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The Long Silence: Federal Prisoners’ Fight to Get the Word Out 

Reaches Unprintable Extremes 

by Alan Prendergast 


A s an aspiring 26-year-old writer 
with a dark past, Mark Jordan 
figures he has plenty to tell the world. He 
has stories about bank robberies, for in- 
stance, and the many episodes of 
violence he’s seen in eight years of prison 
life. And how federal authorities have 
been trying to coerce him into confess- 
ing to a murder that he swears he didn’t 
commit. 

But as U.S. Bureau of Prisons pris- 
oner #48374-066, Jordan has no right to 
publish anything, anywhere, about any 
of these matters. According to his keep- 
ers, even the act of trying to get his views 
into print amounts to a violation of prison 
regulations, subject to disciplinary ac- 
tion. In the past year, Jordan has been 
punished twice for the crime of “acting 
as a reporter or publishing under a by- 
line,” offenses that have resulted in his 
losing some of the few privileges he has 
left as a 23-hour-a-day lockdown prisoner 
in the highest-security prison in the coun- 
try. 

Jordan’s case highlights what has 
become an increasingly heated — and li- 
tigious — battle over the information flow 
in and out of the federal prison system. 
In recent months, federal authorities have 
drastically tightened the restrictions 
placed on incoming and outgoing mail at 
the U.S. Penitentiary Administrative Maxi- 
mum in Florence (better known as ADX), 
confiscating a wide range of publications 
sent to prisoners and taking action against 
cell-block writers who seek to publish ar- 
ticles about their experiences. 

The move appears to be part of a 
nationwide trend, both in federal and state 
prisons, to further constrict prisoners’ 
limited ability to communicate with the 
media. But the crackdown has been par- 
ticularly harsh at ADX, where Jordan has 
been placed in isolation for the past three 
years pending an investigation into an 
homicide at another penitentiary, a case 
in which no charges have been filed. 

Prison officials say the increased 
scrutiny of prisoner mail is a necessary 
security measure at the Florence 
supermax, which houses many of the most 
formidable terrorists in the entire federal 
system, including Unabomber Theodore 


Kaczynski, Colombian hit man Dandenis 
Munoz Mosquera and Ramzi Yousef, con- 
victed of conspiracy in the 1993 World 
Trade Center bombing. But civil libertar- 
ians, prison activists and other critics of 
the blanket censorship have questioned 
its legality. 

“It’s patently unconstitutional,” says 
California author and prison researcher 
Peter Sussman, who’s battled the Bureau 
of Prisons over its no-byline rule in fed- 
eral court. “We don’t hold prisoners 
incommunicado in this country — but 
apparently we do now.” 

“I believe that the recent actions in- 
hibiting my efforts to publish are related 
to the homicide investigation and to pro- 
hibiting prisoners from revealing many of 
the things that go on here at ADX,” Jor- 
dan wrote in a recent letter to Westword. 
“Public scrutiny is the last thing these 
people would like.” 

ADX officials review all incoming 
mail and have traditionally invoked secu- 
rity concerns to ban certain publications, 
such as racist and anarchist tracts and 
even Prison Legal News, on the grounds 
that they could prove “disruptive” to 
prison operations. Several months ago, 
though, warden Michael Pugh declared 
that any article “that contains specific 
information written by or about an inmate 
or inmates and their causes” would be 
subject to confiscation as “third-party 
inmate-to-inmate correspondence.” The 
new policy has been used to keep pris- 
oners from receiving particular issues of 
a wide range of mainstream publications, 
from Westword to the Christian Science 
Monitor to the New Yorker, simply be- 
cause that issue contains an article that 
makes reference to a prisoner somewhere, 
regardless of whether the reference has 
any bearing on operations at ADX (“Off 
Limits,” Westword, August 29). 

“It could be an article about an in- 
mate, his case, something that could 
encourage rioting — anything that could 
endanger the security of the facility,” says 
ADX spokeswoman Wendy Montgom- 
ery. (Pugh was recently transferred from 
ADX.) 

One item that caught the attention 
of the prison’s mailroom last year was an 


article Jordan published in Offl, a maga- 
zine put out by students at the State 
University of New York. In “The Social 
Bonds of the Have-Nots,” Jordan wrote 
candidly about the reason he’s been kept 
in administrative detention at ADX since 
mid-1999: his refusal to cooperate with 
FBI agents investigating a fatal stabbing 
that occurred in the recreation yard at U.S. 
Penitentiary Florence, across the road 
from ADX in the four-prison federal com- 
plex. 

A bank robber serving what amounts 
to a 25-year sentence, Jordan is consid- 
ered to be a medium-security prisoner, not 
a supermax case. But that all changed af- 
ter another prisoner, David Brian Stone, 
was found stabbed in the back at USP 
Florence, one of the most violent federal 
pens in the country (“Marked for Death,” 
Westword, May 25, 2000). Jordan was 
moved to ADX shortly afterward as a 
“temporary holdover,” presumably until 
the murder investigation was completed. 

“Although I am the only suspect, I 
did not commit the crime,” Jordan wrote 
in Offl. “I had been friends with the de- 
ceased and the actual offender, and am 
ruefully familiar with the various intrica- 
cies that had brought this killing to its 
climax.” 

Jordan has refused to tell investiga- 
tors what he knows about the murder, 
citing his own version of the convict code 
of silence: “The act of informing on an- 
other is a taboo that has been ingrained 
into the social contract of the oppressed.” 
He claims that prison investigators have 
offered to move him from ADX if he will 
testify against another suspect in the kill- 
ing, but he declined. (One official 
promised so many privileges that “I 
wouldn’t even remember I was in prison,” 
Jordan wrote.) 

Jordan’s copy of Offl. was intercepted 
in the mailroom; at a disciplinary hearing, 
he was found guilty of “unauthorized 
contact with the public.” The bureau’s 
ban on prisoners publishing under a by- 
line has existed for decades but has rarely 
been used; lately, though, it’s been get- 
ting a workout at ADX. Unabomber 
Kaczynski has also written for Offl. and 
was recently investigated for another ar- 
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tide published in a radical environmen- 
tal newsletter. Green Anarchy. 

Perhaps the most famous use of the 
no-byline rule was an attempt in the late 
1980s to silence Danny “Red Hog” Mar- 
tin, a federal prisoner who wrote regular 
dispatches about prison life for the San 
Francisco Chronicle. Sussman, who was 
Martin’s editor at the Chronicle and later 
co-authored a book with him called Com- 
mitting Journalism , says the byline rule 
was used as a pretext for punishing Mar- 
tin when his essays hit a nerve with 
prison administrators. The case turned 
into a long-running court battle between 
the newspaper and the bureau that was 
never fully resolved; the government 
managed to get the case dismissed as 
moot after Martin was paroled. 

“We were the first case in the fifteen 
years the regulation had been in exist- 
ence,” Sussman recalls. “The theoretical 
reason for the rule is that [publishing] 
gives inmates standing among their fel- 
low inmates; it makes them ‘big wheels.’ 
But they knew all along that Danny was 
publishing under a byline. What hap- 
pened was they put him in the hole, then 
they went looking for something to hold 
him on.” 

Sussman and Martin got around 
the byline ban by arranging to publish 
Martin’s work anonymously (“By a 
Federal Prisoner”). Jordan tried a simi- 
lar strategy, submitting a second article 
to Off. under a pseudonym. But ADX 
officials cited him again for violating 
the no-byline rule, stating that even a 
pseudonym wasn’t permissible. In 
fact, one officer decided that the mere 
act of sending out the manuscript 
“constitutes an unauthorized contact 
with the public,” regardless of whether 
it’s published. 

“He can send a letter to anybody,” 
says ADX’s Montgomery. “There’s a dif- 
ference between a letter and something 
written as an article for publication pur- 
poses. As long as it’s a letter, they can 
write to anybody.” 

But the distinction may not be as 
clear-cut as Montgomery suggests. Ac- 
cording to Bureau of Prisons spokesman 
Daniel Dunne, federal prisoners are still 
allowed to write letters to the editor, which 
are clearly intended for publication. What 
if an editor transforms that letter into a 
bylined article? If a family member re- 
ceives a letter from a prisoner and turns 


it over to a reporter who prints its con- 
tents, can the prisoner get in trouble for 
that? 

“Yes, because they’re trying to cir- 
cumvent the policy,” Montgomery replies. 
“I would imagine it would be investi- 
gated.” 

Jordan has filed a series of actions in 
Denver’s federal courts challenging his 
long “holdover” at ADX and the ongo- 
ing interference with his mail and his 
writings. He claims that the no-byline rule 
is overly broad and vague and tramples 
on his First Amendment rights. He argues 
that he has no control over whether a re- 
cipient views his work as a “letter” or an 
“article” or how it might be presented in a 
publication, yet he’s punished for the re- 
sult. And he says the possible 
consequences of being published — 
which could include loss of “good time” 
that would otherwise shorten his sentence 
and restrictions on his mail, property, 
phone and visitor privileges — have made 
him think twice every time he puts pen to 
paper. 

“When I write the media..! am forced 
to weigh my interest in getting the infor- 
mation out there against the punitive 
consequences which are sure to follow,” 
he writes. “Even when I write personal 
letters, I refrain from writing about certain 
things I would otherwise for fear of less 
official retaliatory punishment.” 

Sussman points out that several 
state prison systems have banned face- 
to-face interviews with prisoners, 
contending that prisoners have other 
means, such as writing letters, to com- 
municate with the public. ADX’s 
increased muzzling of its prisoners con- 
tradicts that assumption. 

“They say prisoners have other ways 
to get their views out without being inter- 
viewed, but if you can’t send mail to the 
news media, that’s an issue in itself,” 
Sussman says. “If you can’t do that, 
there’s no way to learn of abuses in the 
prison system.” 

Certainly, the blanket ban on articles 
about “inmates and their causes” could 
prevent ADX prisoners from reading 
about abuses in their own prison. Mark 
Jordan’s expected release date is sixteen 
years away, and it may be that long be- 
fore he’s allowed to read this article. | 

Reprinted with permission from 
Westword. 
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From Prison to Home 

by Jeremy Travis, Amy Solomon and Michelle Waul; Justice Policy Center, the Urban Institute, 

Washington DC, 2001, 56 pages, paper 
Review by Roger Hummel 


I n a remarkable new book from the 
Urban Institute’s Justice Policy 
Center, the dimensions of prisoner reen- 
try are analyzed and reported in highly 
readable detail. Useful statistics, graphs, 
charts, maps and abundant sidebars ac- 
company a fact packed text to offer the 
reader a 56 page book that delivers a com- 
prehensive review of the nation’s reentry 
process. 

This year about 600,000 prisoners - 
roughly 1,600 per day - will be released 
from the nation’s state and federal pris- 
ons. Most will reenter the communities 
where they were arrested and will try to 
avoid returning to prison. Sadly, for most 
of the returnees, that won’t happen. Forty 
percent of released prisoners will be rear- 
rested within one year while nearly two 
thirds are expected to be rearrested for a 
felony or serious misdemeanor within 
three years of release. 

From Prison to Home examines the 
recidivism phenomenon along with the 
collateral consequences: rearrest and 
reincarceration, public health risks, 
homelessness, disenfranchisement, and 
weakened family and community ties. The 
Urban Institute deserves high marks for 
producing this objective view of a com- 
plex national problem of immense 
proportions. 

The Policy Shift 

The authors focus on three major 
changes in criminal justice policy over the 
past 20 years. The first is a dramatic in- 
crease in the nation’s imprisonment rate 
from 110 per 100,000 residents in 1973 to 
476 per 100,000 in 1999. Due in large part 
to get tough on crime and mandatory sen- 
tencing laws, state prisons now house 
1,200,000 individuals and federal prisons 
another 135,000. The number of prison- 
ers released each year has grown from 
147,895 in 1977 to approximately 585,000 
in 2000. 

Second, the philosophy of prisoner 
rehabilitation and earned release within a 
framework of indeterminate sentencing 
has lost its intellectual and policy domi- 
nance. Previously, under the 


indeterminate approach, most states ex- 
plicitly embraced rehabilitation as a goal 
of corrections and authorized parole 
boards to release those prisoners who 
had earned good-time credits through 
unstinting obedience to prison rules and 
successful completion of appropriate in- 
prison programs. No more. Today, the 
indeterminate sentence approach is, in 
many states, being replaced with manda- 
tory minimums, abolition of discretionary 
parole, three strike laws, truth in sentenc- 
ing policies and obligatory sex offender 
registration. 

Third, the mission of parole supervi- 
sion has undergone significant change 
with an increased focus on surveillance 
rather than rehabilitation. New capabili- 
ties have been introduced to provide 
enhanced capacity to detect parole vio- 
lations and increase the rate of 
revocations. A recent survey of parole 
officers shows, for example, that more of 
them give high priority to the law enforce- 
ment function of parole rather than to its 
service or rehabilitation functions. 

The Reentering Prisoner 

Over 95 percent of the nation’s state 
prisoners will eventually be released; 40 
percent of those now held in state pris- 
ons will be released within the next 12 
months. 

Of the 600,000 prisoners who will re- 
turn to their communities each year, most 
have not completed high school, have lim- 
ited employment skills, have histories of 
substance abuse, and are beset by seri- 
ous health problems. Eighty eight percent 
of the parolees are male, 12 percent are 
female; 55 percent are white, 44 percent 
are black, 21 percent are of Hispanic ori- 
gin irrespective of race. Their median age 
is 34. 

Returning prisoners suffer a host of 
health problems. Substance abuse (74 
percent) and mental illness (16 percent) 
are common afflictions among prisoners 
expected to be released within the next 
twelve months. About 25 percent of our 
nation’s residents who test positive for 
HIV or AIDS and one third of those in- 


fected with hepatitis C have been released 
from a correctional facility. A recent sur- 
vey showed that 85 percent of California’s 
parolees are chronic drug or alcohol abus- 
ers, 70 to 90 percent are unemployed, 50 
percent are functionally illiterate, 18 per- 
cent have psychiatric problems, and ten 
percent are homeless. 

Correctional institutions are now 
doing less to prepare prisoners for release. 
Only 1 2 percent of the soon to be released 
prisoners participated in pre release pro- 
grams and only 1 8 percent of those with 
a substance abuse problem received any 
treatment while incarcerated. 

Challenge for Reentering Prisoners 

Eighty percent of state prisoners re- 
port a history of drug and alcohol abuse 
including 74 percent of those expecting 
to be released within the next 12 months. 
Absent substance abuse treatment while 
in prison, rates of relapse following re- 
lease are high. For example, two thirds of 
untreated heroin users resume their drug 
use and criminal behavior within three 
months of release. 

Rates of mental illness among pris- 
oners are at least twice as high as rates 
for the nation’s overall population. Sev- 
eral studies reached the regrettable 
conclusion that parole agencies are un- 
able to identify and address the needs of 
mentally ill prisoners. 

Other studies show that having a job 
with a decent wage is associated with 
lower rates of recidivism. By one estimate, 
a 10 percent decrease in an individual’s 
wage relates to a 10 to 20 percent increase 
in the likelihood of reincarceration. One 
researcher estimates that releasees suf- 
fer a 10 to 20 percent “wage penalty” 
because of their incarceration history. 
Sadly, employers are reluctant to hire re- 
turning prisoners because a criminal 
record is perceived as signaling they may 
not be trustworthy. 

Suitable housing is another chal- 
lenge facing returning prisoners. Some 
prisoners may not be welcome back in 
the family home. Returnees rarely have 
the financial resources to obtain housing 
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in the private market. Further, federal laws 
bar many returning prisoners from pub- 
lic housing and federal housing 
programs. Those individuals convicted 
of a drug felony are permanently barred 
from receiving Temporary Assistance for 
Needy Families and food stamps. In Cali- 


fornia, for example, it was found there 
were only 200 shelter beds for 10,000 home- 
less parolees. 

Overall, From Prison to Home deliv- 
ers an insightful and well researched 
presentation of the prisoner reentry situ- 
ation. The book should be on the reading 


list of all prisoners, prison officials, pa- 
role agents and outside support groups. 

Single copies of the book are avail- 
able upon request and at no charge from: 
Urban Institute Justice Policy center 2100 
M St. NW Washington DC 20037 (202) 
833-7200. www.urban.org. | 


North Carolina Jail Fire Kills Eight Prisoners 


A fire in the Mitchell county jail 

2 \nt Bakersville, North Carolina 
killed eight prisoners on May 3rd. Joey 
Grindstaff, 23; Mark Thomas, 20; 
Edmond Banks, 46; Danny Johnson, 
42; Jesse Davis, 27; Jeremiah Presnell, 
20; Jason Boston, 27; andTywain Neal, 
28 died in the blaze. Two other prison- 
ers were still in the hospital two days 
later. 

The fire, which is believed to have 
started in a shed adjacent to the first- 
floor drunk tank, was first noticed by 
Diane Greene, the only jailer on duty, 
who was in the office with the only fe- 
male prisoner — a trusty — at 10:05 p.m. 
Apparently, no attempt was made to 
release the sixteen male prisoners in- 
carcerated at the jail until deputies and 


firefighters arrived several minutes 
later. Two other deputies and a 
firefighter then attempted to rescue 
eight men from the first floor cell. One of 
the deputies had to flee the building for 
fresh air. The others helped four con- 
scious and four unconscious prisoners 
out of the jail. By then, smoke and heat 
made it impossible to reach the second 
floor cell where seven prisoners died. The 
fire burned for ninety minutes. 

Sheriff Kenneth Fox said that most 
of the dead prisoners were in on minor 
charges and several were “good boys.” 
Fox also said that the 47-year old jail, 
which had no sprinkler system, “like many 
aging jails in this part of the state, needed 
to be replaced.” According to Fox, the cell 
window, which had been left open to al- 


low fresh air in, acted like a chimney when 
the fire broke out. Mitchell county was 
later fined $7,350 for violating state fire 
safety codes and failing to properly in- 
stall smoke detectors. The county also 
agreed to pay $8,500 in funeral expenses 
for each of the dead prisoners. Prosecu- 
tors cleared Fox and Greene of any 
criminal conduct in the blaze. | 

Source: The Seattle Times, New York 
Times 

Editors Note: The Bakersville, North 
Carolina fire is an example of why law- 
suits about fire hazards in prisons and 
jails are so important. Waiting until there 
is a fire to correct unsafe conditions is 
foolish and often fatal. 
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Alabama DOC Quickly Settles Prison Working Conditions Suit 

by John E. Dannenberg 


O n January 8, 2002, a scant two 
months after being sued, Ala- 
bama Department of Corrections (DOC) 
officials settled a class action complaint 
filed on behalf of 200 prison workers at 
the Elmore Correctional Facility who were 
subject to severely unsanitary and dan- 
gerous conditions while working at 
Elmore’s garbage separation (recycling) 
facility. The Settlement Agreement details 
elaborate rules regarding safety, working 
conditions and protocols, sanitation, 
medical treatment (job injuries), retaliation, 
compliance/monitoring and attorney fees. 

Kendrick Brinkley and fourteen other 
named prisoners at Elmore sued Warden 
Earnest Harrelson, senior staff and prison 
guards responsible for forcing Elmore 
prisoners to labor without pay in gross, 
inhumane and dangerous conditions in 
the prison recycling plant serving Mont- 
gomery, Alabama. The 42 U.S.C. § 1983 
civil rights suit filed by attorneys for the 
Southern Center For Human Rights in fed- 
eral court alleged that the prisoners were 
required to hand sort hazardous waste 
materials “including, but not limited to, 
human feces, bloody tampons, laboratory 
and medical wastes, dead animals, used 
hypodermic needles and intravenous 
needles, maggot-infested foods, razors, 
[and] industrial and household chemi- 
cals.” 

Only occasionally provided with thin 
latex gloves or paper mouth masks, but 
no protective clothing, the prisoners 
stood in bins of garbage, unclogging 
conveyer chutes while more garbage 
rained on their heads. Effluent of all the 
above flavors splashed onto their bare 
arms and faces and soaked through their 
clothing onto their bodies. 

Other notable biohazards they en- 
countered included dirty diapers, urine 
specimen cups, used intravenous bags, 
blood soaked gauze and bandages, labo- 
ratory test tubes, bottles containing 
bacteria and other specimens, chemical 
containers labeled “toxic,” bags of mate- 
rials labeled “biohazard,” broken glass 
and cans with jagged edges. Much of this 
came from nearby Auburn University 
Montgomery’s laboratories. 

In addition to the threat of cuts from 
these hazards, the prisoners were sub- 
ject to bites and ticks from live rats 


running freely through the waste they 
were handling. Because the facility was 
not an enclosed building, rain soaked the 
prisoners and garbage, causing injuries 
from slipping on the slime. Lacerations 
and needle-stick injuries were common- 
place while working in the conveyer belt 
waste stream, causing exposures to HIV 
and to Hepatitis A, B and C. The prison- 
ers were exposed to other unknown 
diseases when handling dead laboratory 
mice, rats, baby pigs, frogs, fish, dogs, 
cats and birds. 

Inhalation of toxic fumes and splash- 
ing of solvent chemicals caused injuries 
to unprotected faces, hands, eyes and 
other mucous membranes. 

Prison workers were given no safety 
training of any kind for the facility or for 
emergency procedures when exposed to 
bio hazardous or chemical hazardous 
waste. 

No first aid kit was available at the 
facility. If a prisoner suffered laceration 
or skin punctures, he was denied medical 
care and forced to go back to work. 

The sink in the facility’s bathroom 
was broken. The bathroom floor, often 
covered with several inches of standing 
water, was overrun with rats. The outside 
spigot for hand washing had no soap 
available. However, workers were permit- 
ted to salvage discarded soap from the 
waste stream if they desired soap to wash 
their hands. 

After being strip-searched at the end 
of their shift, the workers had to put their 
soiled work clothes back on and were sent 
to the cafeteria to eat. Prisoners were not 
given time to take a shower first. Those 
who did missed their meals. It was either 
go hungry or eat in clothes caked with 
toxic waste stream effluent. Although the 
Alabama Administrative Code requires 
permits for all recycling facilities and regu- 
lates their operation in considerable detail, 
Elmore did not have such a permit nor 
had it ever applied for one. Similarly, 
Elmore was required to have a Health 
code permit - but did not and had never 
applied for one. Warden Harrelson’s at- 
torney alleged, incorrectly, that the state 
was exempt from its own codes. 

Other Alabama Administrative Code 
violations charged in the complaint were 
based on the lack of protective gear and 


that the receipt of any infectious or haz- 
ardous waste in such a recycling facility 
was flatly outlawed. 

The extreme danger these conditions 
posed to workers was well known to the 
defendants. Grievances and two pro se 
lawsuits had been filed. It was now a “no- 
brainer” to prove deliberate indifference 
of substantial violations of plaintiffs’ con- 
stitutional rights as would be needed to 
sustain the claim of violation of Eighth 
Amendment rights regarding cruel and 
unusual punishment, and to prove delib- 
erate indifference to the plaintiffs’ serious 
medical needs. 

Defendants signed the Settlement 
Agreement two months after the com- 
plaint was filed. The definitions of 
hazardous and biological waste were 
specified to include the gross material 
described above. 

Workplace safety was defined and 
equipment ordered, including protective 
eyewear, face masks, work gloves, fore- 
arm barriers, work aprons and heavy duty 
work gloves. Workers were also to be pro- 
vided proper tools such as sticks with 
prongs. Work boots were ordered for all, 
as well as replacement protective cloth- 
ing whenever their gear became 
punctured, torn or contaminated. 

Emergency eye wash stations and an 
emergency shower were ordered in- 
stalled, along with user training and 
weekly testing. 

Protective covers were required to 
prevent waste from falling on workers. 
Defendants were ordered not to accept 
any hazardous or biological waste, as 
defined, at Elmore. No liquids could be 
placed on the conveyor system. If inad- 
vertent hazardous material was spotted, 
it must be removed by a guard and a log 
made of the event, with traceability made 
to the source to prevent recurrences. A 
safety plan was ordered, comporting with 
Alabama Administrative Code standards. 
Immediate medical care by a licensed 
medical care provider was ordered upon 
any prisoner injury. 

Any worker injured with a puncture 
wound or abrasion must be treated ac- 
cording to a specified protocol regarding 
blood borne pathogens, including Hepa- 
titis B inoculations plus follow-up testing. 
Treatment must be within one week and 
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Hustler Magazine Survives Arizona Prison 
Obscenity Test 


without co-pay charge to the prisoner. A 
first-aid kit was ordered. 

At the end of each shift, each worker 
must be provided a fresh change of 
clothes and a minimum of 30 minutes to 
shower and change before eating. 

All bathrooms were ordered to be 
made functional and sanitary, with soap, 
towels, and no standing water. Regular 
vector control to exterminate vermin was 
ordered. 

A clause specifically protects pris- 
oners against any and all forms of 
retaliation for this litigation. A prohibi- 
tion was made against even mentioning 
the suit in any prisoner’s file. 

Posting of the Agreement, appoint- 
ment of a Monitor and Compliance audits 
were agreed to. 

In an interesting twist, the Agree- 
ment stated that is not a consent decree 
and is not enforceable in federal court. If 
it needs to be enforced it shall be done 
only in state court, pursuant to 18 U.S.C. 
§3626(c)(2)(B). However, plaintiffs were 
not precluded from bringing a new fed- 
eral action in the event of non-compliance 
with the Settlement Agreement. Accord- 
ingly, the current case was agreed to be 
dismissed without prejudice to plaintiffs. 

The unstated benefit of making en- 
forcement a state action was two-fold. 
Because it was not a federal consent de- 
cree, it was not subject to automatic 
termination in two years under the Prison 
Litigation Reform Act (PLRA). Second, 
attorney fees were provided for without 
restrictions of PLRA fee caps. 

The day after the class action suit 
was filed. Warden Harrelson told the Bir- 
mingham News: “That’s ridiculous.... 
You’ve got a small group of inmates who 
don’t want to work, is what it amounts 
to. We’re requiring them to work all day. 
They don’t like that.” The Settlement 
Agreement states that it does not con- 
stitute an admission of liability. But one 
can only wonder where Auburn Univer- 
sity Montgomery’s hazardous and bio 
hazardous waste is now being dumped, 
or who, if anyone, is being held account- 
able for such wholesale violations of the 
Alabama Administrative Code. See: 
Brinkley v. Harrelson, No. 01-A-1287-N, 
USDC, M.D. Ala., Complaint (Nov. 6, 

2001) ; Settlement Agreement (Jan. 8, 

2002 ) . ■ 

Additional Sources: Birmingham News 
and Montgomery Advertiser 
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O n remand from the Ninth Circuit, 
the U.S. District Court for the 
District of Arizona found that prison offi- 
cials were misapplying the constitutional 
obscenity standard and improperly seiz- 
ing a prisoner’s copies of Hustler 
magazine. Prison officials were ordered to 
pay $65 in compensatory damages and 
deliver four issues of Hustler, previously 
confiscated, to the complaining prisoner. 

James Broulette, an Arizona state 
prisoner, ordered a subscription to Hus- 
tler magazine and was sent 13 separate 
monthly issues beginning in July 1996. 
Broulette received only three of the 13 
issues; 10 were seized by prison officials 
as obscene. Broulette filed suit in U.S. 
District Court under 42 U.S.C. §1983 
where he complained of violations of his 
First Amendment rights. 

The district court dismissed 
Broulette’s complaint and he appealed. 
The U.S. Court of Appeals for the Ninth 
Circuit reversed and remanded. In sup- 
port of its ruling, the Ninth Circuit held 
that prisoners had a clearly established 
right to receive publications not prohib- 
ited by reasonable penological interests. 

On remand, the defendants conceded 
that the only reason for their refusal to 
deliver ten Hustler magazines to Broulette 
was their determination that each issue 
contained material deemed to be obscene. 
They further conceded that there was no 
other legitimate penological interest for 
excluding the magazines. Broulette argued 
and the court agreed that Arizona prison 
officials were misapplying the three-prong 
test for obscenity, most particularly the 
third prong which requires that to be 
deemed obscene, a publication as a whole 
must lack serious literary, artistic, politi- 
cal, or scientific value. 

The court reviewed four issues of 
Hustler and found that each issue, taken 
as a whole, clearly appealed to the pruri- 
ent interest and that each issue depicted 
or described sexual activity in a patently 
offensive way. However, each issue ap- 
peared to have content that required 
anyone applying the constitutional stan- 
dard to conclude that each issue, taken 
as a whole, had some serious literary, ar- 
tistic, political, or scientific value. 

The court found that each magazine 
contained at least one serious, non-sexual 
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article. The November 1996 issue, for ex- 
ample, carried an article entitled 
“Washington’s Worst Congressmen.” 
This article was clearly one that consti- 
tuted political speech. 

Having found that each issue of 
Hustler survived the test for obscenity, 
the court turned to the question of quali- 
fied immunity for the prison officials who 
seized the magazines. Finding that no per- 
son who objectively applied the 
obscenity standard could have believed 
that a review of the magazines for noth- 
ing more than depiction of sexual acts 
was sufficient to comply with the consti- 
tutional test for obscenity, the court ruled 
that the defendants were not entitled to 
qualified immunity. 

The court granted Broulette $65 in 
compensatory damages. Prison officials 
destroyed ten magazines belonging to 
plaintiff and the single-issue replacement 
cost was determined to be $6.50 each. The 
court also found that Broulette was not 
entitled to punitive damages because 
defendants’ conduct was not motivated 
by evil motive or intent. 

The court further ordered that four 
issues of Hustler that prison officials pre- 
viously seized be returned to Broulette 
and that Broulette shall recover his costs 
pursuant to 28 U.S.C. §1920. See: 
Broulette v. Starns, 161 F.Supp.2d 1021 
(D AZ 2001). [Note: This case is of lim- 
ited use to prisoners in other 
jurisdictions. A previous consent decree 
requires Arizona prison officials to ap- 
ply an obscenity test to censor sexually 
explicit materials.] \ 


MARY’S MAGIC 

Hello. I'm Mary. I have an 
incarcerated son and feel 
your struggles. I know how 
important it is to send nice 
gifts to your loved ones. Send 
for my catalog and see what 
services I offer (no pen pals). 
SASE - get 50p coupon for 
next order. 

Mary’s Magic 
Post Office Box 80291 
Rochester , Michigan 48308 
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Los Angeles County Settles Overdetention Suits for $27 Million 

by John E. Dannenberg 


I n the largest legal settlement in its 
listory, the Los Angeles County 
Board of Supervisors agreed in May, 2002 
to pay $27 million to compensate 400,000 
former jail prisoners who had been held 
on wrong warrants, held beyond their 
release dates or who had been inappro- 
priately strip-searched. Sixty-two named 
plaintiffs will receive between $2,000 and 
$30,000 each; other class members will 
receive from $50 to $5,000, as calculated 
using a stipulated “point” system. In 
addition, remedial policy changes were 
agreed to. 

Settling a multiplicity of state and 
federal lawsuits (but not all of them), the 
County recognized a long standing prob- 
lem that it had until now declined to 
correct - in the belief that it was winning 
its vigorous fight against these lawsuits. 
It is estimated that the County overspent 
$1.7 million per year keeping these over- 
due prisoners illegally incarcerated. With 
claims dating back to 1995, the cumula- 
tive waste of taxpayer dollars was nearly 
$ 12 million - before considering either the 
$27 million damages settlement or the 
County’s estimated own $1.15 million in 
legal fees. 

LA County jail processes approxi- 
mately 200,000 prisoners per year, 40% 
of whom were estimated to have been 
kept beyond their release dates after a 
court had ordered them freed. Typically, 
when prisoners were ordered freed from 
the courthouse, they were instead re- 
turned to jail - enduring multiple strip 
searches - to await their court 
paperwork’s arrival and a warrants/ 
detainers check. It was these 
overdetentions and searches that were 
at the heart of the damages settlement. 
The LA County Sheriff laid the blame to 
the lack of interconnection between the 
jail and court computers, a problem that 
won’t be remedied until 2003. 

Of the $27 million, $5.5 million will 
go to the plaintiffs’ numerous attorneys, 
payable September 1, 2002. The remain- 
ing $21.5 million is designated as the 
Class Fund, from which approximately 
$2-3 million will be reserved for a Cy Pres 
(charitable) fund to be used exclusively 
for jail prisoner programs and for com- 
munity organizations that benefit people 
at risk of incarceration. The Class Fund 


will be funded with $500,000 in August, 
200 1 , $9 million on September 1 , 200 1 , $9 
million on September 1, 2002 and $3 mil- 
lion on September 1, 2003. The 26 named 
plaintiffs will split approximately $750,000 
in damages. Excluded from the settlement 
are those prisoners who had signed a 
non-suit waiver. The Sheriff’s department, 
when it knew it had wrongfully 
overdetained someone, often offered a 
small sum of money in exchange for such 
a waiver. 

New policies agreed to in the settle- 
ment include setting prisoners free at the 
courthouse - with bus money home, if 
needed. If a return to jail is required, it will 
be without strip searches, and such pris- 
oners shall be released within 8 hours of 
the time deputies run their release data on 
the computer system. If a prisoner’s sen- 
tence expires, he must be released by 
midnight of the final day of the sentence. 

LA County fought both the policy 
changes and the liabilities for years. Their 
attorney estimated the claims could have 
resulted in a jury verdict of $ 100 million if 
the case had gone to trial. LA County es- 
sentially ignored a December, 1998 US 
District Court ruling holding that the 
Sheriff’s policy of strip-searching all pris- 
oners returning from court was 
unconstitutional because it did not dif- 
ferentiate between actual prisoners and 
those who had been ordered freed by a 
judge, but were still being detained. 
( Tchakmakjian v. Block, CV-98-9683 MRP, 
CD Cal.) A major shift in attitude came 
when the 9 th Circuit US Court of Appeals 
ruled that the County could be held liable 
for the Sheriff’s policies. See: Streit v. 
County of Los Angeles, 236 F.3d 552 (9th 
Cir. 2001) [PLN, February 2002]. 

The system devised to prorate the 
Class Fund to class members awards 
“points” in a manner so as to share the 
Fund proportionate to each member’s in- 
jury, as a fraction of all claims, in 
accordance with the following schedule: 
1 point (1 day overdetention); 2 points (2- 
3 days overdetention); 3 points (4-5 days 
overdetention); 4 points (6-7 days 
overdetention); 5 points (over one week 
overdetention); plus, 3 points (first vi- 
sual body cavity search); 2 points (each 
subsequent body cavity search); 2 points 
(member of Wrong Warrant class). 


Potential class members may obtain 
more information via the toll-free number 
1-866-461-1840 or on the Internet at 
www.rosenthalco.com/jail. See: Williams, 
et al. v. County of Los Angeles, et al.. No. 
CV-97-03826 WJR (USDC, CD Cal.), Stipu- 
lated Order, May 9, 2002. | 

Additional Sources: Los Angeles Daily 
News, Metropolitan News-Enterprise, 
Los Angeles Times 

Sexual Assault Violates 
Eighth Amendment 

A federal district court in Delaware 
tas held, in denying a motion 
to dismiss, that a sexual assault during 
an obstetric medical exam violates the 
Eighth Amendment. Baylor Women’s 
Correctional Facility prisoner Shalnessa 
Goode sued, under 42 U.S.C. § 1983, Cor- 
rectional Medical Services (CMS) nurses 
Jacqueline A. Nixon and Barbara 
Le Wallen, and several state department 
of corrections employees. 

Goode, who was pregnant, began to 
have contractions and was called to the 
prison medical facility for an exam. She 
was told to undress by Nixon and 
LeWallen, and was examined without 
gloves. Goode was asked if she was HIV 
positive, was then given hugs and kissed 
on her face and lips. One of the nurses 
gave Goode her home phone number. 
Nixon then proceeded to get the specu- 
lum so LeWallen could do an internal 
exam, which caused light bleeding af- 
terwards. Apparently, LeWallen had no 
license to do an internal exam. Goode 
stated the incident caused her high 
blood pressure to rise and that, in turn, 
caused her to go into labor four weeks 
early. 

The Court held Goode failed to show 
any personal involvement by CMS and 
the state defendants, and granted their 
dismissal motion. However, the Court 
held that the allegations against Nixon 
and LeWallen during the obstetric exam 
reached the level of sexual assault suffi- 
cient to state a claim, and their motion to 
dismiss was denied. See: Goode v. Cor- 
rectional Medical Sen’ices, 168 F. Supp. 
2d 289 (D.Del. 2001). | 
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Wackenhut Warden and Six Guards Convicted In New Mexico 

Prisoner Beatings 

by Matthew T. Clarke 


S ix guards and a warden have 
been convicted in federal court 
of charges stemming from brutal beatings 
and subsequent cover up attempts at the 
1,200 man Lea County Correctional Fa- 
cility in Hoots, New Mexico, which holds 
state prisoners and is privately-run by 
Wackenhut Corrections Corporation. 

The December 1998 incident started 
when prisoner Eric Duran refused to take 
his assigned seat in the dining hall and 
had an argument with guards Kendall 
Lipscomb and Lt. William Fuller. Duran 
was taken to “P-15 hallway” where 
Lipscomb and Fuller repeatedly kicked 
him in the head while he lay handcuffed 
and compliant on the floor with guards 
Lt. Matias Serrata, Jr. and Gary Butler 
close at hand. During the assault. Fuller 
looked up and saw other guards witness- 
ing the beating through nearby windows. 
His reaction was to angrily motion the 
guards away from the windows. Duran 
lost consciousness and had to be rushed 
to a hospital. He still suffers from post- 
traumatic stress disorder four years later. 

In an attempt to cover up the beat- 
ing, Butler created injuries by punching 
himself in the face and filed false assault 
charges against Duran at a police sta- 
tion. The guards then concocted the 
story that Duran had injured himself by 
hitting the wall, floor and a window sill 
while resisting being restrained. They 
blamed the lack of a corroborating video 
tape on camera malfunction. The story 
fell apart when boot polish was discov- 
ered on Duran’s temple near his right ear. 

Charges were filed against the 
guards by the U. S. Department of Jus- 
tice. In August 2000, Butler pleaded 
guilty to civil rights and conspiracy 
charges and agreed to testify against 
Fuller and Lipscomb. On April 12, 2001, 
after Butler testified at their trial. Fuller 
and Lipscomb were convicted of violat- 
ing Duran’s civil rights and Serrate was 
convicted of failing to stop the assault. 
All three were also convicted of obstruc- 
tion of justice charges. 

Serrata’s defense attorney stated 
that he definitely plans to file an appeal. 
He alleged that his client was convicted 
for being an observer and that other 


guards who also watched the beatings 
and were in a better position to intervene, 
but did now, were not prosecuted. “This, 
I think really was a classic case of selec- 
tive prosecution,” said the attorney. 

In a separate federal criminal pros- 
ecution, Assistant Warden Raymond 
O’Rourke pleaded guilty on June 8, 2002, 
to obstruction of justice and deprivation 
of rights under color of law after former 
Wackenhut guard Thomas McCoy and 
Lt. Judson McPeters pleaded guilty on 
to two counts of obstruction of justice to 
avoid the more serious charges of viola- 
tion of prisoners’ civil rights. The cases 
stemmed from two separate beatings of 
prisoners, ordered by O’Rourke, which 
occurred in August, 1998. 

Prisoner David Gonzales was 
slammed to the ground and handcuffed 
by McCoy and the burly, 6’7” McPeters. 
By his own admission, McCoy then 
“kicked and restrained [Gonzales] and 
twisted his ankle until it popped, while 
other officers also assaulted the inmate, 
although there was no penological rea- 
son for the use of force.” McCoy also 
admitted to kicking prisoner Thomas 
McManaway twice in the testicles while 
McManaway was lying, fully restrained, 
on the shower floor. In both cases, the 
guards got together to concoct false sto- 
ries to cover up the unjustified beatings 
which were ordered by O’Rourke. 

Current prison warden Joe Williams, 
who assumed his position in 1999, claims 
to have reformed the prison by firing all 
the guards involved in the beatings and 
training his employees to treat prisoners 
with respect. “Those were the acts of in- 
dividuals, not the prison. This place isn’t 
a deep, dark abusive dungeon,” said Wil- 
liams, noting that the quality of life and 
conditions of confinement at the prison 
had been rated outstanding by the Ameri- 
can Corrections Association, an industry 
self-interest group. However, the Justice 
Department stated that the assistant war- 
den who ordered Gonzalez’s beating was 
present when the beating took place and 
C. Barry Crutchfield, McPeters’s attorney, 
noted that the trial raised some serious 
questions about whether Wackenhut 
participated in or condoned the unlawful 


activities. “I mean, you shouldn’t have 
this type of stuff going on with an orga- 
nization of that size,” said Crutchfield. 

Represented by attorney Mark 
Donatelli of Santa Fe, McManaway and 
Duran have both filed federal civil rights 
suits based on the beatings. “This was 
not an isolated incident,” said Donatelli. 
“It is part of the same pattern of physical 
abuse of prisoners that was taking place 
for months at the facility” Donatelli also 
expressed his belief that “the investiga- 
tion and prosecution by the Justice 
Department will send a massage to other 
corrections officers that will help prevent 
other inmates from being victimized.” 

McCoy and McPeters face a maxi- 
mum of five years in prison on each count. 
O’Rourke was sentenced to 21 months in 
the federal penitentiary. | 

Sources: Albuquerque Journal, Associ- 
ated Press 
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California’s Parole Revocation System Violates Due Process 

by John E. Dannenberg 


I n a class action civil rights case, 
he United States District Court 
(E.D. Calif.) held that California’s parole 
revocation system violates procedural due 
process of law because it does not pro- 
vide for a preliminary hearing to determine 
if probable cause for a parole hold exists. 

Parolees Jerry Valdivia, Alfred Yancey 
and Hossie Welch sued state officials 
beginning in 1994 alleging that 
California’s unitary parole revocation sys- 
tem is unconstitutional. In a unitary 
system, the parolee’s final determination 
of his alleged violation is made in a single 
dispositional hearing in lieu of first hold- 
ing a preliminary hearing to determine 
probable cause for the parole hold. 

Reviewing the undisputed facts, the 
court noted the wholesale omission of the 
prisoner from all aspects of such a con- 
stitutionally required preliminary 
determination. Instead, the court found 
that due process had been replaced by 
an administrative process involving only 
the parole agent, his supervisor and the 
Board of Prison Terms (BPT). Following 
the parolee’s arrest and (often) return to 
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state prison, he would receive a “screen- 
ing offer” from the BPT [only 90% of 
which hearings were found to be held 
within 45 days of arrest] wherein the de- 
tained prisoner could “take a deal” by 
waiving his rights to a revocation hear- 
ing in exchange for a less severe term. 
[This process is similar to an Alford plea- 
i.e., an admission to avoid a harsher con- 
sequence. See North Carolina v. Alford, 
400US 25(1970).] 

If the parolee instead rejects the 
screening offer, he will eventually receive 
a formal revocation hearing wherein he 
may challenge the charge leading to the 
hold. However, the court noted that he 
would thus never receive a hearing for 
probable cause to hold - yet would spend 
all the time in question in custody. 

Relying upon Morrissey v. Brewer, 
408 US 471 (1972) [setting forth due pro- 
cess standards for parole violators], 
Gagnon v. Scarpelli, 411 US 778 (1973) 
[declaring due process rights of proba- 
tion violators] and Mathews v. Eldridge, 
424 US 3 19 (1976) [establishing a three- 
step due process balancing test], the 
court found that while there is no consti- 
tutional right to parole, a liberty interest 
exists to protect against unfair revoca- 
tion of an already granted parole. 
Consistent with Morrissey, the fairness 
and reliability of revocation procedures 
must provide both a preliminary stage 
probable cause hearing - complete with 
the parolee’s participation, before a neu- 
tral arbiter - as well as a formal revocation 
hearing with its full panoply of due pro- 
cess protections. 

The court cast aside defendants’ at- 
tempt to pretermit the complaint as a “civil 
action with respect to prison conditions,” 
citing the Prison Litigation Reform Act 
(PLRA), 18 USC §3626(a)(l)(A), by ob- 
serving that parole violation procedures 
are simply not “prison conditions” be- 
cause parolees are not imprisoned (citing 
Youngv. Harper, 520US 143 (1997)). 

While buoyed by US Supreme Court 
precedent, the court felt constrained by a 
qualifying Ninth Circuit case, Pierre v. 
Wash. St. Bd. Of Prison Terms and Pa- 
roles, 699 F.2d 471 (9th Cir. 1983) which 
appeared to hold that a preliminary hear- 
ing was not mandated by Morrissey. But 
the court held that analysis in Pierre to 


be only dicta. Moreover, Pierre's 21 day 
hearing waiting period would not support 
California’s 3 1 -45 day (and longer) period, 
and the court found that defendants of- 
fered no authority or evidence of a threat 
to the public that counseled otherwise. 

Rejecting defendants’ reliance on the 
statutorily distinguishable decision in 
Ellis v. District of Columbia, 84F.3d 1413 
(D.C. Cir. 1996) as “not helpful,” the court 
held that “California’s system allowing a 
delay of up to forty-five days or more 
before providing the parolee an opportu- 
nity to be heard regarding the reliability 
of the probable cause determination does 
not [meet constitutional muster].” Ac- 
cordingly, it granted plaintiff’s motion for 
partial summary judgment, permitting the 
case to proceed to trial. See: Valdivia v. 
Davis, 206 F.Supp.2d 1068 (N.D. Cal. 
2002). [Note: Some post-Valdivia parole 
violators report having already received 
an extra hearing in county jail.] 

When the rest of the case proceeds 
to trial, the remaining issues to be decided 
are that parole violators are being de- 
prived of their right to counsel at all stages 
of the revocation process, including 
“screening;” that the provided attorney 
pay scale of $23.75 per hour for up to six 
hours is intended to and does discour- 
age competent representation for 
parolees; that favorable witness notifica- 
tion/subpoena/attendance to testify is 
often not afforded; that failure of adverse 
witnesses to appear is often overlooked; 
and that live witness testimony for a pa- 
rolee is often illegally limited or foreclosed. 
Declaratory judgment is sought pursu- 
ant to 28 USC §§2201, 2202. 

The class of plaintiffs includes all 
California parolees at large, California 
parolees in custody as alleged violators 
and California violators found guilty and 
who are serving their violations - esti- 
mated to encompass 130,000 prisoners. It 
was noted in the complaint that although 
state habeas corpus is an available rem- 
edy, the time required to complete such 
an action would likely render any peti- 
tion moot. See: Valdivia v. Wilson, US DC, 
N.D. Cal., No. CIV-S-94-67 1 -LKK/GGH. 
Fourth Amended Complaint, Oct. 15, 1998. 

Readers in other jurisdictions hav- 
ing similar parole revocation procedures 
may also benefit from this ruling. | 
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Virginia Guards Acquitted of Assaulting Prisoner 


T hree former prison guards were 
acquitted March 27, 2002 on 
charges of beating a shackled prisoner 
at the Wallens Ridge State Prison, a Vir- 
ginia supermax. Lt. Jeffrey Compton, Sgt. 
Mathew Hamilton and Michael Bliley 
were charged with felonious assault and 
fired after allegations they kicked and 
beat Thomas Plummer in his cell Novem- 
ber 17, 2001 . They were also charged with 
falsifying a report documenting the inci- 
dent. Captain Isaac T. Hockett, a 21 year 
department veteran, was also fired but 
charges against him were later dropped. 

The court originally had problems 
selecting a jury. Many potential jurors 
knew, some were even related to, the ac- 
cused guards. Wallens Ridge and its 
sister supermax, Red Onion, employ 
around 800 people, nearly 10 percent of 
the Wise County workforce, with an an- 
nual payroll of $30 million. 

The jury listened to 22 days of testi- 
mony in which three Wallens Ridge 
guards testified that they saw the ac- 
cused guards beat and kick Plummer. 
However, it took less than an hour after 


by Michael Rigby 

the conclusion of closing arguments to 
return the not guilty verdict. 

Perhaps the prevailing attitude in 
Wise County is best summed up in the 
words of Judy Hartstock, resident and 
sister of a Wallens Ridge guard: “It’s a 
dangerous job, and sometimes these in- 
mates do need to be subdued,” she said. 
“These criminals deserve to be there. I’m 
not saying that they deserve to be beaten. 
But they deserve to be where they are.” 
Hardstock’s attitude reflects the anti -pris- 
oner bias typical of an area where a large 
part of the population either works for, or 
benefits from, the local prison industry. 

Judge Robert Stump showed alle- 
giance to his prison workforce 
constituency as well. After the verdict, 
he quickly ordered the Virginia Depart- 
ment of Corrections to reinstate the 
guards “with full and complete restora- 
tion of all benefits back to the date they 
were first suspended, December 12, 2001 .” 

Wallens Ridge is a cesspool of bru- 
tality as PLN has reported in the past. It 
has been criticized by Human Rights 
Watch, Amnesty International and the 


ACLU for excessive — and in some cases 
lethal — use of force, including the use of 
stun guns and shotguns that fire rubber 
pellets. Moreover, the prison has been 
the subject of numerous lawsuits since 
opening in 1999, two of which were re- 
cently settled for $1.85 million. 

According to Tom Deardorff, a 
former Wallens Ridge employee, abuse 
there is rampant. While he worked there, 
he says, he saw guards spit in prisoners’ 
food, kick and beat them, and shoot them 
with rubber pellets. Prisoners were forced 
to run while wearing leg irons, and if they 
fell, the guards dragged them. 

Deardorff says he complained to the 
warden in January 2000 about the wide- 
spread abuse. A spokesman for the 
Virginia DOC, Larry Traylor, says that 
Deardorff’s complaints were investigated 
and turned over to the FBI. The FBI, in 
turn, has handed over their investigation 
of Wallens Ridge and Red Onion to the 
U.S. Justice Department. | 

Sources: The Roanoke Times and The 
Richmond Times Dispatch 
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Critical Resistance South: 

Beyond the Prison Industrial Complex 
New Orleans, Louisiana 
April 4-6 2003 


Call for Presentations 

Critical Resistance South (CR South) is an organizing effort to bring together all people concerned about and/or 
affected by the prison industrial complex (PIC) for a Regional Conference and Strategy Session April 4-6, 2003 in 
New Orleans. The New Orleans event will be a working meeting, packed with strategic discussions, skills-building and 
educational workshops, cultural performances and more. We are looking for people to lead workshops, discussions 
or make presentations of any kind during the April event. If you are interested, please write to the below address or 
call 504-488-2994 (prisoners may call collect). Prisoners are encouraged to submit brief written statements of 
solidarity, art work, tape or video recordings and/or to arrange to call in to the conference. Please also 
encourage family and friends to attend. 

The April Event 

The Regional Strategy Session carries on the South's culture of resistance. We will share successes and challenges, 
and examine common issues and trends in the region. It will bring together local, state, and regional organizations, 
prisoners, former prisoners and their families, immigrants, community-based organizers, communities of faith, 
people of color, lesbian, gay, bisexual and transgender people, women, youth, and elders to strategize about what 
will truly make our communities safer and healthier. 

At CR South, the people who are doing the work of resistance and those most affected by the PIC will be the experts. 
We encourage prisoners, grassroots organizers, former prisoners, family and friends of prisoners, people from all 
communities of faith, academics, lawyers, advocates and activists to submit proposals. 

Who is CR South? 

The CR South Regional Conference and Strategy Session is being organized by community organizations and 
individuals from 12 Southern states (Alabama, Arkansas, Florida, Georgia, Kentucky, Louisiana, Mississippi, 
North Carolina, South Carolina, Tennessee, Virginia, and West Virginia) with support from Critical Resistance, a 
national grassroots group that fights to end this nation’s reliance on prisons, police and surveillance as an 
answer to social, political, and economic problems. 

The deadline for proposals from prisoners is being extended. Proposals must be received by February 10, 2003. 
You may attach videotapes, photographs, audiotapes, or other supporting materials. We will not be able to return 
any supporting materials to you, however. 


If you are interested, please write or call the Southern Regional Office: 

Critical Resistance South 
PO Box 791 21 3 
New Orleans, LA 701 79 

(504) 488-2994 (prisoners may call collect) or toll free 866-579-5348 
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Sentence Commuted For Sexually 
Assaulted New Mexico Prisoner 


O n May 30, 2002, New Mexico 
governor Gary Johnson (R) 
commuted the sentence of Belinda Dillon, 
a prisoner at the New Mexico State 
Women’s Correctional Facility. The com- 
mutation came after several guards at the 
Dona County Detention Center, where 
Dillon was imprisoned in 1998, were con- 
victed of sexually assaulting her or 
attempting to sexually assault her over a 
two month period. 

Of the six guards implicated, three 
were convicted. Two received prison sen- 
tences of 18 months, the other one year. 


Ms. Dillon, by contrast, had been sen- 
tenced to six years in prison for stealing 
a small sum of money to support her 
drug habit. Gov. Johnson labeled her a 
victim of the drug war. “She received a 
harsh sentence for her nonviolent 
crimes while yet those who abused and 
mistreated her received collectively 
less time for their sexual offenses,” he 
said. “It is morally and ethically appro- 
priate to ... [commute] her remaining 
sentence.” | 

Source: The Santa Fe New Mexican 


Ninth Circuit Upholds BOP’S Prorated 
Good Time Formula 


T he Ninth Circuit Court of Ap- 
peals held that the Bureau of 
Prisons’ (BOPS’) application of good 
time credits on a prorated basis during 
the final year of confinement is a reason- 
able interpretation of the federal good 
time statute. 

Federal Prisoner “Francisco Pacheco- 
Camacho was an exemplary prisoner. 
Serving his sentence of a year and a day, 
he earned the maximum number of good 
time credits permissible under federal law. 
Pacheco says that number is fifty-four 
days, but . . . (BOP) regulations allow him 
only forty-seven.” 

Under 18 U.S.C. Section 3624(b)(1) 
a federal prisoner may receive up to 54 
days off his sentence at the end of each 
year of imprisonment if the BOP finds 
that the prisoner displayed exemplary 
compliance with prison disciplinary 
rules. “Under this scheme, at the end 
of each year, the BOP determines 
whether the prisoner has been naughty 
or nice. If the latter, it may award him 
credit for an extra fifty-four days to- 
wards the remainder of his sentence.” 

Section 3624(b)(1) provides that dur- 
ing the last year of a prisoner’s sentence 
good time credits shall be prorated and 
credited within the last six weeks of the 
sentence. The BOP adopted an imple- 
menting rule that prorates the fifty-four 
days of credit a year “to 0.148 day of 
credit for every actual day served during 
good behavior (54/365=0.148). At this 


rate, a prisoner who behaves himself 
may complete a sentence of a year and 
a day after serving 319 days in prison. 
At that point, the prisoner will have 
earned forty-seven days of good time 
credits (319 x 0.148 = 47.212), which, 
when added to time served, would make 
up the full 366 days of his sentence (319 
+ 47 = 366).” 

Pacheco challenged the BOP’s good 
time formula as being in conflict with the 
governing statute. He argued that he was 
entitled to have 54 days subtracted from 
his 366-day sentence, thereby allowing 
for his release after 312 days rather than 
319 days. 

The district court denied Pacheco’s 
petition. The Ninth Circuit affirmed, stat- 
ing: “whereas the model prisoner will 
ordinarily receive his fifty-four day credit 
after complying with prison disciplinary 
rules for 365 days, under Pacheco’s read- 
ing, a prisoner who serves 311 days would 
receive the same number of credits for 
exhibiting good behavior over only 
eighty-five percent of the year. Pacheco’s 
interpretation would therefore confer 
upon the prisoner a bonus during his last 
year of imprisonment. Nothing in the stat- 
ute clearly suggests that Congress 
intended to give the prisoner such a wind- 
fall in his last year.” Ultimately, the court 
deferred “to the reasonable interpretation 
[of Section 3624(b)] adopted by the BOP.” 
See: Pacheco-Camacho v. Hood, 272 F.3d 
1266 (9th Cir. 2001). ■ 
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Inartful Pro Se Exhaustion of Administrative Remedies Survives 

Motion To Dismiss 


T he US District Court (S.D. Cal.) 
held that the inartful pro se 
pleadings of a California state prisoner 
were sufficient to exhaust his adminis- 
trative remedies for purposes of the 
Prison Litigation Reform Act, 42 USC § 
1997e(a), and thus denied the defen- 
dants’ motion to dismiss on those 
grounds. 

Steven Irvin filed a 42 USC § 1983 
civil rights damages complaint against 
Calipatria State Prison authorities for 
alleged cruel and unusual punishment 
for their failure to give adequate medi- 
cal care when he suffered toxic effects 
from the spraying of pesticide that got 
into his cell via the housing ventila- 
tion system. 

Prior to his court filing, he filed two 
state prison administrative appeals. The 
defendants claimed these appeals were 
so defective as to justify dismissal of his 


suit for failure to exhaust available rem- 
edies. 

As a threshold question, the court 
first ruled that defendant’s Motion for 
Summary Judgment under Fed. Rules 
Civ.Proc. 56 was misplaced because Rule 
56 is reserved for failure to exhaust judi- 
cial, not administrative, remedies. 
Nonetheless, the court rehabilitated de- 
fendants’ defective pleading by 
construing the motion instead as a 
“nonenumerated” Motion to Dismiss 
under FRCP 1 2(b), citing Ritza v. Interna- 
tional Longshore and Warehouse Union, 
837 F.2d 365, 368 (9th Cir. 1988). 

The court then delved into the al- 
leged defects of the administrative 
appeals, namely that Irvin did not follow 
established procedures as to all claims 
and did not initially name all defendants 
or allege that they were deliberately in- 
different when spraying the pesticide. 


The decision revolved around which 
of two court-created standards to use: the 
more forgiving “substantial compliance” 
rule used by some circuits or the more 
rigid “brightline” rule announced recently 
by the Sixth Circuit US Court of Appeals 
in Curry v. Scott, 249 F.3d 493 (6th Cir. 
2001 ). 

After comparing similar decisions 
in other circuits, the court concluded 
that here Irvin’s grievances were suffi- 
cient under the circumstances to put 
the prison on adequate notice of his 
claims and to fulfill the basic purposes 
of the exhaustion requirements - in 
essence, a “substantial compliance” 
determination. 

Accordingly, the court denied 
defendant’s Motion for Summary Judg- 
ment and permitted the case to proceed. 
See: Irvin v. Zamora, 161 F.Supp.2d 1 125 
(S.D. Cal. 2001). ■ 


Deaf Michigan Prisoner’s ADA/RA Suit 
Survives Dismissal Challenge 


Michigan District Court has 
ranted in part and denied in 
part Michigan Department of Corrections 
(MDOC) officials’ motion to dismiss a 
state prisoner’s suit against MDOC un- 
der the Americans with Disabilities Act 
(ADA), 42U.S.C. §12101, et. seq.,andthe 
Rehabilitation Act, 29 U.S.C. §794. Prior 
rulings in this case were reported in pre- 
vious issues of PLN. 

David Key is a hearing-impaired state 
prisoner in Michigan serving time for 
criminal sexual conduct. Though he has 
sought sex offender treatment, he either 
has been denied it by MDOC due to a 
lack of sign language interpreters or has 
been placed in sex offender therapy where 
no interpreter was available. Key sued 
various MDOC officials in their official 
and individual capacities alleging that he 
has been repeatedly denied parole due to 
a lack of appropriate treatment and has 
suffered emotional and psychological 
damage by MDOC’s failure to accommo- 
date his disability. Key brought suit under 
both the ADA and the RA. He also asked 
the federal court to assume jurisdiction 
over his claims brought under the Michi- 
gan Persons with Disabilities Civil Rights 


Acts (MPDCRA). Defendants moved to 
dismiss on all counts, and the case went 
before a Magistrate Judge. 

The defendants sought dismissal of 
the official capacity claims on grounds that 
the ADA and RA violated the Eleventh 
Amendment. Based on Board of Trustees 
of the University of Alabama v.Garrett, 
531 U.S.356, 121 S.Ct. 955 (2001), the court 
held that the ADA, but not the RA, vio- 
lated the Eleventh Amendment. 

The court also dismissed all indi- 
vidual capacity claims under the ADA and 
the RA. Analyzing “the remedies ‘set 
forth’ in [42 U.S.C.] §2000e-16,” the court 
held, “None of the remedies available for 
violating § 12203(a) apply against a de- 
fendant in his individual capacity.” 

Defendants also raised the issue of 
qualified immunity. The court found the 
defense moot with respect to the ADA. 
The court denied qualified immunity, 
however, under the RA, citing Lane v. 
Pena, 518 U.S. 187, which held that states 
accepting federal funds under the RA 
unambiguously waived their Eleventh 
Amendment immunity. 

The Magistrate Judge, analyzing the 
MPDCRA, held that Key’s suit under 


Michigan law could proceed in federal 
court under supplemental jurisdiction for 
all violations of the Act prior to March 
10, 2000, when the statute was amended 
to exclude prisons from coverage. The 
court overruled the Magistrate on 
grounds of judicial economy and the 
novel questions of law the MPDCRA 
raised and dismissed the state law claims 
without prejudice. 

Under 42 U.S.C. § 1997(e), the Prison 
Litigation Reform Act (PLRA) bars recov- 
ery for emotional or mental injury without 
prior physical injury. The Magistrate thus 
struck down Key’s claims for emotional 
and mental injury. The court, though, 
noted that the PLRA is not retroactive 
and that Key’s claims for injury arose 
before the PLRA’s effective date. The 
court, therefore, allowed the emotional 
and mental injury claims to stand. 

Several of Key’s claims survived the 
motion to dismiss, and the case will pro- 
ceed to trial. Readers should note that 
the Magistrate Judge’s Report and Rec- 
ommendation is attached to the Court’s 
decision as an appendix. See: Key v. 
Grayson, 163F.Supp.2d697 (E.D. Mich. 
2001). ■ 
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USPC Parole Revocation Policies Violate Due Process 


A federal district court for the Dis- 

xVtrict of Columbia has granted 
injunctive relief to prisoners challeng- 
ing the United State Parole 
Commissions (USPC) unconstitutional 
policies, which unduly delay revoca- 
tion of parole proceedings. 

The USPC assumed the powers, 
duties, and jurisdiction of the District 
of Columbia Board of Parole (DCBP) 
on August 5, 2000, pursuant to the 
National Capital Revitalization and 
Self-Government Act of 1997. USPC 
replaced the parole revocation proce- 
dures of DCBP with new parole 
regulations. 

Upon assuming DCBP parole mat- 
ters, USPC was hit with a backlog of 
230 cases waiting in custody for hear- 
ings. Immediately, USPC found its 
resources were “overwhelmed,” and 
operations “reached a state of near 
collapse.” USPC’s backlog had in- 
creased in October 2000, to 400 arrested 
parolees who were beyond the consti- 
tutional deadline established in 
Morrissey v. Brewer, 92 S.Ct. 2593. In 
November 2000, USPC released 1 16 ar- 
rested parolees without hearing in an 
effort to reduce the backlog, but “de- 
lays of four months from arrest to final 
revocation decision continued to be 
common. . .with some hearings delayed 
six months or more.” 

USPC found itself unable to pro- 
vide preliminary interviews in a timely 
manner, unable to determine when war- 
rants were executed, or which parolees 
were awaiting bearings. Additionally, 
USPC admitted that documentary evi- 
dence needed to make findings as to 
probable cause, and for revocation of 
parole was often missing. 

In Morrissey, the Supreme Court 
established that despite their limited 
rights, parolees retain a liberty inter- 
est in their freedom. Thus, probable 
cause decisions must be made “as 
promptly as convenient after arrest.” 
The Court did not define what 
“prompt” entails, but USPC interprets 
it as being three to five days after ar- 
rest. 

The prisoners challenged USPC’s 
policy of delaying final probable cause 
determination for more than 21 days 


by David M. Reutter 

after arrest. The District Court cited 
numerous cases, which are not isolated 
incidents, of probable cause determi- 
nations not occurring until 50 to 176 
days after arrest. 

USPC’s policies also require a final 
revocation hearing “shall be scheduled 
to be held no later than sixty days after 
a final determination of probable 
cause.” This policy comports with 
Morrissey’s holding. The prisoners 
evidenced cases where final determina- 
tion was not made until from 152 to 326 
days after arrest. The U.S. Marshall 
Service’s report to the Court stated 
that the average time from arrest to re- 
vocation hearing is 99 days, and from 
arrest to final decision averages 156 
days. 

The District Court held that to 
comport with the outer limits of due 
process under Morrissey, USPC must 
provide a final determination of prob- 
able cause within 5 days of arrest, a 
final revocation hearing 60 days there- 
after, and a final revocation decision 21 
days thereafter. In other words, USPC 
must complete the process within 86 
days of arrest. 

The parolees also challenged as 
violating due process, USPC’s regula- 
tions denying them the opportunity to 
review all the evidence against them 
before having to present their case. 
USPC’s procedures provide for discov- 
ery only at the final revocation hearing. 
Morrissey held the “minimum require- 
ments of due process. ..include (a) 
written notice of the claimed violations 
of parole; (b) disclosure to the parolee 
of evidence against him; (c) opportu- 
nity to be heard in person and to present 
witnesses and documentary evidence.” 
The District Court held this language 
requires disclosure of evidence before 
a final hearing. 

The Court further held that the 
violations continue to exist, and 
USPC’s solution to the problem, vol- 
untary contributions of unpaid 
overtime by staff and hopes of in- 
creased funding from Congress, is too 
uncertain. The Court granted the 
prisoners’ Motion for Summary Judg- 
ment, and ordered USPC to provide 
the Court with a plan to correct the 


violations. See: Long v. Gaines, 167 F. 
Supp. 2d 75 (D.D.C. 2001). 

In a separate ruling, the court ap- 
proved, over the plaintiff’s objections, 
a compliance plan submitted by the de- 
fendants. The court held the plan 
passed constitutional muster. The 
USPC agreed to implement procedures 
giving parolees arrested for parole vio- 
lations a probably cause hearing within 
five days of arrest; full revocation hear- 
ings within 50-65 days of arrest and 
before the revocation hearing the USPC 
will give the parolee all evidence it in- 
tends to consider at the revocation 
hearing; and a final determination and 
notice of action will be given to the 
parolee within 86 days of arrest. 

The court retained jurisdiction 
over the case and required the USPC 
to submit monthly progress reports on 
implementing the changes. See: Long 
v. Gaines, 173 F. Supp. 2d 35 (D DC 
2001 ). ■ 
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Amendment of Complaint to Identify Unknown Defendant Denied 


T he Third Circuit Court of Ap- 
peals has affirmed a Pennsylva- 
nia District Court’s grant of summary 
judgment to Pennsylvania Department of 
Corrections (PADOC) officials and denial 
of Plaintiff’s motion to amend the suit to 
substitute a new, named defendant for a 
previously-unnamed defendant. In so so 
ruling, the Court of Appeals noted a prob- 
lem with, and asked the Judicial 
Conference Advisory Committee on Civil 
Rules to modify. Federal Rule of Civil Pro- 
cedure (FRCP) 15(c)(3). 

Dorothy Singletary, mother of PA 
DOC prisoner Edward Singletary, filed 
a 42 U.S.C. §1983 suit against SCI- 
Rockville and various named PA DOC 
officials and “Unknown Corrections 
Officers,” alleging cruel and unusual 
punishment against her son. Edward 
committed suicide while at SCI- 
Rockville. Mrs. Singletary claimed PA 
DOC officials were deliberately indif- 
ferent to Edward’s known mental health 
problems. 


Nearly two years after filing suit, and 
one week after responding to PADOC’s 
summary judgment motion, Mrs. 
Singletary, using FRCP 15(c)(3), sought 
to amend her complaint to change “Un- 
known Corrections Officers” to “Robert 
Regan,” the psychological services per- 
son who diagnosed Edward as not 
suicidal. The district court denied the 
motion and granted summary judgment 
in PADOC’s favor. Mrs. Singletary ap- 
pealed the denial of the motion and the 
grant of summary judgment. 

The Court of Appeals disposed of 
the summary judgment issue in a foot- 
note, finding Mrs. Singletary’s claim 
“meritless,” and then discussed FRCP 
15(c)(3). This “relation back” rule allows 
unknown or “John Doe” defendants in a 
complaint to be amended to named de- 
fendants once the defendants’ names are 
discovered. Notice to the new, named 
defendants can be direct, constructive, 
or imputed. Constructive notice occurs 
when defendants have a shared attorney. 


Imputed notice occurs if the unnamed 
defendant shares an “identity of inter- 
est” with the named defendants. FRCP 
15(c)(3) requires a “but for a mistake” 
showing that the defendants’ names 
were left off by accident and not delib- 
erately. 

Mrs. Singletary’s attempt to amend 
the complaint to name Regan was held 
untimely and prejudicial to defendants. 
None of the possible notice methods to 
Regan survived judicial scrutiny. 

Analyzing FRCP 15(c)(3), the court 
noted that case law diverges from the rule. 
The court also found that the “but for a 
mistake” showing created a genuine risk 
of unfairness to plaintiffs if defendants 
such as police officers and corrections 
officials sought to hide their identities to 
avoid being named. 

The appeals court affirmed the dis- 
trict court but explicitly asked the relevant 
rules committees to amend FRCP 15(c)(3). 
See: Singletary v. PA Dept, of Corrections, 
266F.3d 186 (3rdCir. 2001). H 


Trial in Prison Violates Oregon’s “Public Trial” Guarantee 


T he Oregon Court of Appeals 
held that a trial conducted 
within the confines of a prison that was 
not open to the public violated 
Oregon’s constitutional guarantee of a 
public trial. 

James Jackson, a prisoner at the 
Snake River Correctional Institution, 
(SRCI), was charged with Sodomy in 
the First Degree for allegedly forcing 
his cellmate to submit to anal inter- 
course on two occasions. 

The jury was selected and sworn 
in at the county courthouse then trans- 
ported to SRCI for the trial, which was 
conducted in a room inside SRCI that 
was not open to the public. A live tele- 
vision transmission of the trial was 
broadcast to a room at the court court- 
house where seating was available for 
approximately ten spectators. The 
transmission showed the judge, the 
witness stand and part of the jury box. 
The attorneys could be heard but not 
seen and Jackson could not be seen. 

Jackson objected to the trial being 
held inside SRCI, as violating Article I, 


sections 10, and 1 1, of the Oregon Con- 
stitution. “Section 10 provides, in part, 
that ‘[n]o court shall be secret, but jus- 
tice shall be administered openly and 
without purchase, completely and with- 
out delay.’” Section 11 guarantees 
criminal defendants the right to a pub- 
lic trial by an impartial jury. The trial 
court apparently overruled Jackson’s 
objection and he was ultimately con- 
victed. 

After an extensive analysis of the 
meaning of the phrase “public trial,” 
the court of appeals rejected the state’s 
argument that the live television trans- 
mission satisfied the “public trial” 
requirement of Section 1 1 . In doing so, 
the court noted that: “[hjistorically, 
constitutional public trial provisions 
are rooted in the public’s distrust of 
courts and prosecutors operating be- 
hind closed doors, and the existence 
of a live television transmission shown 
in a courthouse, with the implicit as- 
surance by the courts or prosecutors 
that it is indeed an accurate represen- 
tation of what is occurring behind 


closed doors, is not likely to inspire the 
confidence of a distrustful public.” 

The court noted that the record re- 
vealed “several notable aspects of 
prison culture, including suggestions 
that an inmate who reports a rape may 
not be safe within the prison. Accord- 
ing to the victim, he had a very difficult 
time within SRCI after his accusation 
against defendant became known. It is 
certainly possible that conducting the 
trial within the confines of the prison 
where the crime was alleged to have 
occurred — and at least arguably was 
condoned — in a proceeding that was 
not open to the public could have af- 
fected the testimony of both 
prosecution and defense witnesses.” 

Ultimately, the court concluded 
that Jackson’s conviction must be re- 
versed because he was not granted his 
constitutional right to a public trial. In 
doing so, the court indicated that it was 
expressing no opinion concerning the 
constitutionality of a public trial held 
within the prison. See: State v. Jack- 
son, 36 P.3d 500 (Or.App. 2001). ■ 
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Denial of Wheelchair Claims Survive 
Summary Judgment 


A federal court in Massachusetts 
leld that issues of material fact 
concerning the extent of a prisoner’s 
injuries precluded summary judgment. 
The court also held that the corrections 
commissioner was not entitled to 
qualified immunity related to the de- 
nial of a wheelchair and disabled 
accessible facilities to a handicapped 
prisoner. 

In 1998 Ezequiel Navedo, a pris- 
oner who used a wheelchair entered 
the Massachusetts Department of 
Corrections (MDOC). He retained the 
use of his wheelchair throughout his 
confinement until his transfer in July 
1999, to MCI Norfolk where his 
wheelchair was confiscated from him 
at the front gate because, he was 
told, the facility was not wheelchair 
accessible. 

From July 1999 through April 
2000, Navedo was deprived of the 
use of his wheelchair and his “con- 
dition . . . became progressively 
worse, resulting in diminished motor 
functioning of his lower extremities; 
his bladder function also appeared 
to be deteriorating.” His repeated 
requests for a wheelchair were turned 
down, and he did not receive physi- 
cal therapy at any time during his 
confinement at Norfolk. 

On January 27, 2000, the Norfolk 
Classification Board voted to recom- 
mend Navedo’s transfer to MCI Shirley 
because his medical issues could be 
better dealt with there. A deputy su- 
perintendent at Norfolk approved the 
transfer on February 1, 2000, but Mas- 
sachusetts Department of Corrections 
(MDOC) Commissioner Michael 
Maloney “refused to transfer Navedo, 
claiming that his ‘medical needs can 
be met at Norfolk.’” 

In April 2000, Navedo was finally 
transferred to Shirley. While there, he 
was placed in a disabled-accessible cell, 
but was not given access to a safe, ac- 
cessible unit with a shower. He was 
offered the use of a wheelchair, but one 
without leg supports. When he objected, 
he was not provided with an alternative 
wheelchair. 


Navedo brought suit against vari- 
ous MDOC officials including 
Maloney, Correctional Medical Ser- 
vices, Inc. (CMS) and various CMS 
physician employees. He alleged that 
their refusal to allow him access to a 
wheelchair and to disabled-accessible 
facilities at Norfolk and Shirley violated 
the Eighth Amendment and the Ameri- 
cans with Disabilities Act of 1990 
(ADA). Defendants moved for sum- 
mary judgment. 

The court denied summary judg- 
ment to prison officials, finding that 
there is an issue of material fact con- 
cerning the extent of Navedo’s injury, 
the extent to which he required a wheel- 
chair with leg supports, and how his 
needs varied throughout his confine- 
ment. 

The court rejected Maloney’s 
qualified immunity defense, finding 
that the case against him was strong, 
based on his denial of Navedo’s trans- 
fer because he ignored the 
recommendations of the prison’s own 
medical staff. It also found that “there 
are triable issues with regard to the 
degree of accessibility at MCI Norfolk, 
Maloney’s knowledge of these condi- 
tions, and what steps, if any, he has 
taken to remedy what problems there 
may be.” 

The court held that the Common- 
wealth was an appropriate defendant 
under the ADA, and found that Navedo 
presented sufficient evidence to sur- 
vive summary judgment on his ADA 
claim. 

The court also denied summary 
judgment to CMS, finding that there 
were clear and genuine disputes as 
to exactly what CMS physicians knew 
and the extent to which Navedo com- 
plained to them. It held that there 
were “quintessential issues of fact 
and mental state, inappropriate for 
resolution via summary judgment” 
and denied summary judgment be- 
cause Navedo sought injunctive relief 
against CMS with regard to his treat- 
ment at Shirley. See: Navedo v. 
Maloney , 172 F.Supp.2d 276 (D.Mass. 
2001 ). ■ 
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PLRA Does Not Apply to Juvenile Facilities; $379,000 Attorney 

Fees and Costs Awarded 

by David M. Reutter 


A federal district court in South 
LlDakota has held the PLRA at- 
torney fees provision does not apply to 
juvenile facilities, and awarded $379,000 
in attorney fees and costs. The court had 
before it the plaintiff’s motion for attor- 
ney fees and costs after a Settlement 
Agreement (SA) was entered between 
the parties. The plaintiffs were juveniles 
challenging the conditions of confine- 
ment and the policies, practices, acts and 
omissions at the State Training School, 
Juvenile Prison, Female Secured Unit, 
and the Girls Intensive Program in 
Plankinton, South Dakota. [This facility 
was discussed in the March 2000, issue 
of PL A..] 

The Defendants argued the Plain- 
tiffs cannot be deemed a prevailing party 
under Buckhannon Bd. and Care Home, 
Inc. v. West Virginia Dept, of Health and 
Human Resources, 121 S. Ct. 1835 (2001). 
Buckhannon rejected the “catalyst 
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theory,” holding a plaintiff may not be 
deemed a prevailing party under 42 U.S .C. 
§1988 “because the lawsuit brought 
about a voluntary change in the 
defendant’s conduct.” The District Court 
held that Buckhannon does not fore- 
close Plaintiffs from being deemed a 
prevailing party because the lawsuit 
changed the relationship between the 
parties. The SA requires Defendant’s to 
make certain improvements at Plankinton, 
allows Plaintiff’s a year to enforce those 
changes, and the Court retains jurisdic- 
tion for enforcement purposes. 
Therefore, “the necessary judicial impri- 
matur” missing in Buckhannon is 
present in this case allowing plaintiffs to 
be a prevailing party. 

The defendants argued, further, the 
award of attorney fees is limited by the 
PLRA. The limitations on attorney fees 
in §803 of the PLRA apply “to any action 
brought by a prisoner who is confined 
to any jail, prison, or other correctional 
facility.” 42U.S.C. §1997(d)(l). Plaintiff’s 
conceded they are prisoners, but argued 
Plankinton is not a “jail, prison, or other 
correctional facility” as that phrase is 
used in §1997. The Court stated that 
depends upon which statutory definition 
applies. 42U.S.C. §1997, which pre-dates 
the PLRA, applies to the subchapter that 
includes §1997 e (the section modified 
by §803) and implicitly excludes juvenile 
facilities from the phrase “jail, prison, or 
other correctional facility.” However, 
§802(g) of the PLRA provides a different 
definition, which includes juvenile facili- 
ties within the “jail, prison, or other 
correctional facility” definition. 

The Court held that of these two 
definitions, 42 U.S.C. §1997 is the better 
fit. By its express terms, §802(g) expressly 
applies only as the term is used in §802 
(18 U.S.C. §3626). A different result was 
held in Alexander S. v. Boyd, 113 F. 3d 
1373 (4 th Cir. 1997). The Court said the 
problem with Alexander S. is its failure 
to take into account the structure of the 
PLRA, which overhauled a host of stat- 
utes, some of which, like § 1997e, were 
already governed by separate statutory 
definitions. Had congress wanted the 


fee-restricting provisions of §1997e to 
apply to juveniles, it could have included 
the term institutions, which §1997 defines 
to include juvenile facilities, into the 
phrase “jail, prison, or other correctional 
facility.” As Congress did not, the Court 
held the PLRA fee-restricting provisions 
do not apply to juvenile facilities. 

The defendants then argued any 
fees should be reduced, as the SA did 
not represent a total success for Plain- 
tiffs. The Court held the SA represents a 
major victory. Defendants may not use 
non-fixed therapeutic restraints when 
dealing with suicidal youths, and cannot 
use fixed restraints without approval of 
mental health personnel and continued 
observation. Metal rings for restraints 
used to “four point”, had to be removed 
from all beds, except for three crisis beds. 
The use of tethers to escort youths to 
and from cells is prohibited; 100 hours 
per week of mental health care and 16 
hours of psychiatric care must be pro- 
vided where none existed. Face-to-face 
intervention with suicidal youth is now 
required. Enforcement of provisions to 
videotape, and review the tapes of 
youths in restraints is now in place, as 
well as record keeping for use of force. 
The use of chemical agents and cell en- 
try uniforms is limited to extreme 
situations of aggressive and assaultive 
behaviors, but it was previously used ex- 
cessively and arbitrarily. Administrative 
confinement must be reviewed every 24 
hours and may not exceed 72 hours, in- 
stead of being used for long periods as 
punishment. Youths must now be given 
a reason for confinement, given a hear- 
ing, and provided due process before 
found to violate any rules or regulations. 
Staff must also be trained to deal with 
the youths as juveniles instead of as 
adult offenders. Additionally, the 
youth’s incoming mail will no longer be 
read as a matter of course. 

Therefore, the Court held this major 
victory entitles Plaintiff’s to $302,617.50 
in attorney fees and $74,019.98 in ex- 
penses. See: Christina A. Ex. Rel. 
Jennifer A. v. Bloomberg, 167 F. Supp. 

3d 1094 (D.S.D. 2001). M 
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Excessive Force and Delaying Medical 
Treatment Defeats Dismissal 


federal district court in Rhode 
sland has denied a prison 
guard’s Motion to Dismiss a prisoner’s 
claim that the guard intentionally 
slammed a cell door on the prisoner’s fin- 
gers, and waited over an hour to get the 
prisoner medical treatment. Rhode Island 
prisoner Anthony S. Ducally sued under 
42 U.S.C. § 1983 alleging Eighth Amend- 
ment claims of excessive force, and failure 
to provide medical attention against 
guard Godwin Ebong. 

Upon returning from recreation Du- 
cally asked Ebong to open his cell door. 
After opening the door, Ebong ap- 
proached Ducally from behind and 
intentionally slammed the cell door on 
his fingers. Ebong then waited over an 
hour before allowing Ducally to get medi- 
cal attention. Ducally’s swollen left hand 
suffered open wounds to his middle and 
ring fingers. He also asserted he is los- 
ing feeling and power in his entire hand, 
and he suffers nightmares of the incident. 


The Court held that the use of exces- 
sive force can be an Eighth Amendment 
violation when there is an unnecessary 
and wanton infliction of pain and the force 
was “maliciously and sadistically used to 
cause harm.” If done intentionally, and 
proven so at trial, Ebong’s actions, as al- 
leged by Ducally, could rise to the level 
of “wanton infliction of pain” that was 
used “maliciously.” 

In order to state a cognizable failure 
to provide medical attention claim, a pris- 
oner must allege acts or omissions 
sufficiently harmful to evidence deliber- 
ate indifference to serious medical needs. 
The Court held Ducally could meet this 
standard if he proves Ebong intention- 
ally delayed treatment, and that his 
injuries were sufficiently serious. 

The Court accepted Ducally’s al- 
leged facts as true and denied Ebong’s 
Motion to Dismiss. See: Ducally v. Rhode 
Island Dept, of Corrections, 160 F. Supp. 
2d 220 (D.R.1. 2001). | 



Diabetic’s Amputation Suit Set for Trial 


A federal district court in Illinois 
las held a diabetic detainee’s 
claim of deprivation of medical treatment 
is sufficient to deny the doctor’s motion 
for summary judgment. Cook County Jail 
pre-trial detainee Andrew Spencer filed a 
42 U.S. C. § 1983 action alleging on Eighth 
Amendment violation of deliberate indif- 
ference to his serious medical need. 
Spencer, a diabetic, hit his right foot on a 
steel bed while attempting to exit his liv- 
ing quarters, which resulted in a cut 
between the fourth and fifth toes. The 
suit proceeds against one defendant. Dr. 
Ghassan Zalzaleh. On two occasions 
Zalzaleh saw Spencer. The first was upon 
Spencer’s complaint of swelling and red- 
ness, Zalzaleh found no wound or other 
abnormalities, but conceded he did not 
recall looking between Spencer’s toes. He 
then refused Spencer painkillers, believ- 
ing him to be a drug seeker who would 
complain of anything. 

Twenty days later, Zalzaleh learned 
from a nurse’s notes the sole of Spencer’s 
foot was discolored. Zalzaleh then waited 
two days before he decided to “eye ball” 


Spencer’s condition for the second time. 
At that examination, Spencer had “posi- 
tive skin changes,” which is “not a good 
thing.” That same day, a neurologist di- 
agnosed Spencer with foot ulcers. Proper 
treatment requires Betadine soaks and 
dressing to prevent infection, or as 
Zalzaleh testified, “You throw some anti- 
biotic on it." However, Zalzaleh failed to 
prescribe any treatment. Nine days later, 
Spencer was sent to a clinic where a doc- 
tor prescribed proper treatment. After 
continued complications, Spencer’s right 
foot was amputated two months later. 

The Court found that Zalzaleh’s tes- 
timony establishes the detrimental effect 
delay can have when treating a diabetic’s 
foot injury. Zalzaleh also testified he used 
conservative rather than aggressive mea- 
sures in treating Spencer. The court held 
Zalzaleh’s knowledge and actions in treat- 
ing Spencer could be deliberate 
indifference to Spencer’s condition, de- 
nied Zalzaleh’s summary judgment 
motion, and set the case for trial. See: 
Spencer v. Sheahan, 158 F. Supp. 2d 837 
(N.D. III. 2001). ■ 
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No Immunity for Failing to Protect Murdered Informant — 
Correctional Industries Employees Are State Actors 


T he Sixth Circuit Court of Appeals 
held that prison officials were 
not entitled to qualified immunity for fail- 
ing to protect a prisoner who was 
ultimately murdered by another prisoner. 
The court also held that Correctional In- 
dustries employees are state actors for 
purposes of Section 1983 liability. 

Robert Flint, a prisoner at Luther 
Luckett Correctional Complex (LLCC) 
worked in the prison’s print shop that was 
managed by former prisoner James Mont- 
gomery, who had a “close relationship” 
with several prisoners including Raymond 
Rust, James Underwood and William 
Borsch. Montgomery had actually served 
time with both Rust and Underwood. 

Montgomery allowed Rust, 
Underwood and Borsch to make tele- 
phone calls from his office in violation of 
prison rules. While he was on vacation. 
Rust called him at home from the print 
shop, which Flint reported to prison offi- 
cials in July 1995. “Surmising that Flint 
reported Rust’s phone calls, Montgom- 
ery terminated Flint’s employment at the 
print shop on August 31, 1995, and in 
September of 1995, fabricated an incident 
report against Flint.” Montgomery ac- 
cused Flint of “ratting” on him and Rust 
told him “that he would ‘fix it so that Flint 
would never go home.’” 

On September 5, 1995, an investiga- 
tor “concluded that Montgomery filed the 
incident report against Flint in retaliation 
for his reporting the infractions of Mont- 
gomery and his friends.” An investigation 
into Montgomery’s activities in the print 
shop was commenced and he was trans- 
ferred from LLCC. Tommy Eldridge 
became the new temporary print shop 
supervisor. “During the investigation, 
Flint was interviewed and disclosed 
Montgomery’s misconduct, including the 
illegal phone calls, illegal print jobs, and 
the falsification of time sheets.” 
Underwood, Rust, and Borsch refused to 
cooperate with the investigation and 
were removed from the shop. 

Rust was placed in administrative 
segregation. While there, he wrote two 
letters to Underwood that were inter- 
cepted by prison officials, blaming Flint 
for his segregation and saying that he 
wanted to kill him. On September 20, 1995, 


an order was issued, forbidding Borsch 
and Underwood from entering the print 
shop. Eldridge was told of the restriction 
and he informed his staff of it. 

In late September, Flint called his fa- 
ther and told him that he was going to be 
killed. His father then called prison offi- 
cials who told him they were aware of the 
situation and that an investigation was 
being conducted. 

On October 4, 1995, Underwood ar- 
rived at the print shop and asked a staff 
member about getting his job back. The 
staff knew that Underwood was not per- 
mitted to enter the shop but told him he 
could remain in the foyer of the shop. The 
shop door was left unlocked and the shop 
was unsupervised when staff went to the 
backdoor of the bindery. Underwood en- 
tered the shop, walked into the tool room, 
grabbed a hammer and bludgeoned Flint 
to death. 

Edward Flint brought suit on behalf 
of his son’s estate, against prison offi- 
cials and Underwood. Prison officials 
moved for summary judgment on the ba- 
sis of qualified immunity. The district 
court denied the motion and defendants 
appealed. 

The court of appeals found that all 
the prison officials were clearly state ac- 
tors for purposes of Section 1983. The 


T he Colorado Court of Appeals 
held that administrative segrega- 
tion (ad-seg) placement decisions are 
subject to judicial review. 

Leonard Baldauf, a prisoner of the 
Colorado Department of Corrections, 
(CDOC), was placed in adseg and filed a 
C.R.C.P. 106(a)(4) complaint seeking judi- 
cial review of the placement decision. The 
district court granted prison officials’ 
motion to dismiss the complaint and 
Baldauf appealed. 

On appeal, the court observed that 
C.R.C.P. 106(a)(4) authorizes judicial re- 
view of any administrative agency action 
that is judicial or quasi-judicial in func- 
tion, when no alternative remedy is 
otherwise available. 


court also found that Montgomery was a 
state actor even though he “was em- 
ployed by Correctional Industries, a 
private entity.” In doing so, the court 
found the contractual relationship be- 
tween Correctional Industries and the 
State to be of no consequence because 
Montgomery performed functions typi- 
cally attributed to the State. 

The court affirmed the district court’s 
denial of qualified immunity, finding that: 
each defendant acted with deliberate in- 
difference toward an excessive risk to 
Flint’s health and safety: Farmer v. 
Bremen, 511 U.S. 825, 114 S.Ct. 1970 
(1991) clearly established Flint’s right to 
be protected from harm by fellow prison- 
ers; and “the Defendants acted objectively 
unreasonable in light of Farmer ... in 
failing to protect Flint from substantial 
risk of harm presented by another inmate. 
All of the Defendants were aware of the 
threat to Flint’s life, yet . . . did nothing to 
protect him. An objectively reasonable re- 
sponse to Montgomery and to Rust’s 
threats . . . would have been to take some 
affirmative action to protect Flint’s health 
and safety. The Defendants, however, did 
not take any action, let alone reasonable 
action.” See: Flint ex rel. Flint v. Ken- 
tucky Dept. of Corrections, 270 F.3d 340 
(6th Cir. 2001). B 


The court found that CDOC’s ad-seg 
action constitutes quasi-judicial action. 
In doing so it found that there is no mean- 
ingful distinction between the CDOC’s 
quasi-judicial disciplinary procedures and 
its ad-seg procedures. Accordingly, the 
court concluded that CDOC ad-seg deci- 
sions are subject to judicial review under 
C.R.C.P. 106(a)(4). 

The court did not decide whether 
or not prisoners have a constitution- 
ally protected liberty interest in 
classification decisions because there 
“is no requirement that a C.R.C.P. 
106(a)(4) action must be based on al- 
leged constitutional violations.” See: 
Baldauf v. Roberts, 37 P.3d 483 
(Colo.App. 2001). ■ 
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7th Circuit Applies PLRA Exhaustion 
Requirements Retroactively; BOP Has 
Late Grievance Hardship Exception 


T he Seventh Circuit Court of Ap- 
peals held that the administra- 
tive exhaustion provisions of the Prison 
Litigation Reform Act (PLRA) apply ret- 
roactively. 

In October 1995, federal prisoner 
Anthony McCoy was housed at the 
Federal Correctional Institution in 
Greenville, Illinois, (Greenville): an 
overcrowded medium security facility. 

By October 1995, tensions had 
been mounting at Greenville for sev- 
eral weeks. The Bureau of Prisons 
(BOP) later attributed the tension to 
the prison’s work assignments and 
Congress’ refusal to reform the sen- 
tencing guidelines for persons 
convicted of selling crack and pow- 
dered cocaine. 

On October 20, 1995, the BOP or- 
dered a lockdown at all federal 
institutions. A riot ensued, lasting 24 
hours and being of such a magnitude 
that it made national news. Numerous 
employees sustained severe injuries 
and the prison itself suffered more than 
$400,000 in property damage.” 

A group of vigilante guards 
amassed a list of prisoners they be- 
lieved to have been involved in the 
disturbance. On the night of October 
26, 1995, the guards, in full riot gear, 
burst into McCoy’s cell. McCoy told 
them he did not join or participate in 
the rioting but the guards “handcuffed 
him, slammed his head against the cell 
door, and dragged him into another 
room used for strip searches. They cut 
his shirt off, slapped him across the 
face, and forced him to stand with his 
nose against the wall.” 

Guards repeatedly beat him in the 
rib area with riot sticks then returned 
him to his cell, where they continued 
to verbally taunt him. A few minutes 
later another prisoner was thrown into 
his cell where they were both left, na- 
ked, for the rest of the night. 

The riot was investigated by the 
BOP and U.S. Department of Justice. 
McCoy cooperated with the investiga- 
tion and two of the vigilante guards 


were cited in April 1996 for: verbally and 
physically abusing prisoners, neglect- 
ing official duties, advising staff to 
violate prison policy, failing to report 
abusive behavior, and filing false state- 
ments with the FBI. 

On September 11, 1996, McCoy filed 
suit claiming the he suffered cruel and 
unusual punishment at the hands of 
Greenville guards who beat him in retalia- 
tion for his involvement in the riot. Since 
McCoy failed to exhaust administrative 
remedies before filing his suit, the district 
court dismissed the action and McCoy 
appealed. 

“Greenville, like all federal prisons, 
has a multi-step administrative grievance 
system” that requires the filing of a writ- 
ten Administrative Remedy Request 
(ARR) within twenty days of the com- 
plained of event. McCoy did not file an 
ARR, and the time to do so expired No- 
vember 15, 1995. 

On appeal, McCoy argued that 
the district court erred in applying 
the PLRA’s exhaustion requirements 
because he was injured October 26, 
1995, but the PLRA’s mandatory ex- 
haustion provisions did not become 
effective until April 26, 1996. Citing 
White v. McGinnis, 131 F.3d 593, 595 
(10th Cir. 1997), Garrett v. Hawk, 127 
F.3d 1263, 1266 (6th Cir. 1997), and 
others, the court held that because 
McCoy filed his action after the 
PLRA’s effective date its exhaustion 
provisions applied, even though the 
underlying cause of action accrued 
prior to that date. 

In doing so, the court noted that 
the BOP’s grievance procedure pro- 
vides a hardship exception for 
prisoners who are able to demonstrate 
a valid reason for not meeting the 20- 
day deadline. 28 C.F.R. Section 
542.14(b). The court concluded that 
since “Greenville had the authority to 
take some sort of action with respect 
to a” late grievance, “McCoy must ini- 
tially have made an attempt to use” that 
process. See: McCoy v. Gilbert, 270 
F.3d 503 (7th Cir. 2001). H 
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$27,848.30 Award in Texas Jail Slip and Fall Upheld 


A n award of $27,848.30 to a pris- 
oner who slipped and fell on a 
food spill in a Texas jail has been upheld 
by a Texas state court of appeals in an 
unpublished opinion. 

Mickey Caves, a Dallas County 
(Texas) Jail prisoner, filed suit against 
Dallas County under the Texas Tort 
Claims Act, § 101 .101(a), Texas Civil Prac- 
tice and Remedies Code, after he slipped 
and fell on some spilled juice inside the 
jail. Following a bench trial in the 44th 
Judicial District Court of Dallas County, 
Texas, the judge entered the following 
findings of fact: There was a foreign sub- 
stance on the floor of the jail near an 
opening in the wall where food was trans- 
ferred back and forth to prisoners, which 
the County knew was a place where food 
spills occurred. 

Caves was ordered to take his mat- 
tress and all of his possessions from 


one part of the jail to another and was 
routed through the area with the spill. 
Caves slipped, lost his balance, fell and 
broke his hand. Cleaning of the jail’s floors 
was left up to the prisoners who were not 
supervised or inadequately supervised. 

The County did not challenge the 
findings of fact. The judge found in favor 
of Caves and awarded him $27,848.30. The 
County appealed raising the following 
points of error: (1) the County received 
no notice of suit as required by the Tort 
Claims Act; (2) the evidence did not sup- 
port a finding of gross negligence, which 
is required under Texas law to recover 
damages from the government for pre- 
mises defects; and (3) Caves failed to 
prove causation because he testified that, 
had the juice not been on the floor, he 
“probably” would not have slipped. 

The court of appeals held that the 
fact that the County knew of the injury 


relieved Caves of the notice requirement, 
but, even if it had not, an Incident Report 
filed about the accident gave adequate 
notice. 

The court of appeals also held that 
the uncontested findings of fact and 
the testimony of jail officials that they 
knew that spills occurred “from time to 
time” in the area, yet left the cleanup of 
the spills to essentially unsupervised 
prisoners provided sufficient evidence 
to support a finding of gross negli- 
gence. Finally, the court of appeals 
tersely held that it did not have to 
speculate about what might have hap- 
pened had there been no spill. There 
was a spill and Caves slipped and fell 
on it: this was sufficient to prove cau- 
sation. The judgment and award was 
upheld. See: Dallas County v. Caves, 
2001 WL 493450 *3 (Tex.App.-Dallas). 


A Jailhouse Lawyer’s Manual, Fifth Ed. and 2002 Supplement 

by Columbia Human Rights Law Review, 2002, 1,593 pages 
Reviewed by Paul Wright 


T he law review staff at Columbia 
University in New York has pub- 
lished A Jailhouse Lawyer’s Manual 
(JLM) since 1978. Now in its fifth edition, 
the JLM is an excellent resource, refer- 
ence guide and how to manual for all 
prisoners interested in asserting their 
rights. It is also a useful quick reference 
guide for lawyers and other profession- 
als looking for a good starting point in 
areas they don’t normally practice in. 
While aimed at prisoners in New York 
State, the book is useful to prisoners in 
all jurisdictions and contains sections 
specific to federal prisoners and state pris- 
oners in Florida and Texas. It is also very 
useful for pretrial detainees who have not 
yet been convicted of a crime or who are 
housed in jails. 

Broken into 35 concise, well written 
chapters, the JLM covers all legal aspects 
of incarceration from challenging condi- 
tions of confinement to challenging the 
fact of imprisonment itself. It starts off 
with legal research, learning the law and 
finding a lawyer but more significantly it 
contains important chapters on how to 
interpret legal documents and obtaining 
information to prepare one’s case, both 


with discovery in civil and criminal cases 
and through state and federal freedom of 
information act type statutes. It also gives 
a detailed explanation on how to appeal a 
criminal conviction and state and federal 
habeas processes and information spe- 
cific to the death penalty. 

Prisoners rights are broken down by 
topic such as medical care, disciplinary 
hearings, contact with the outside world, 
religious freedom, etc. Most significantly, 
unlike some other books of this type on 
the market which are a bit outdated at this 
point, the JLM contains a detailed expla- 
nation and description of the Prison 
Litigation Reform Act (PLRA) and its re- 
quirements of administrative exhaustion 
and payment of filing fees. 

Uniquely, the JLM contains specific 
chapters on the immigration conse- 
quences of a criminal conviction and 
possible remedies, as well as family law 
and the rights of incarcerated parents. It 
also has chapters on parole and tempo- 
rary release programs and on specific 
issues affecting women prisoners, gay 
and lesbian prisoners, pre-trial detainees 
and prisoners with AIDS/HIV and tuber- 
culosis. 


While special attention is devoted 
to New York state remedies and appeals 
in criminal convictions, the JLM has chap- 
ters outlining habeas litigation in Texas 
and Florida state courts as well. The 2002 
Supplement updates the Fifth Edition, 
which was published in 2000, and in- 
cludes new chapters on plea agreements, 
ineffective assistance of counsel, inter- 
preters, gang policies, using post 
conviction DNA testing to challenge a 
conviction, juvenile prisoners, disabled 
prisoners, sex offenders and rights after 
release. 

The JLM is packed with sample let- 
ters and forms, addresses and resource 
information which make it an invaluable 
addition to any prison library or personal 
reference collection. It really is a Jailhouse 
Lawyer’s Manual. The JLM: Fifth Edition 
with the 2002 Supplement is $43 for pris- 
oners and $90 for non prisoners (includes 
postage). The supplement alone for those 
who already purchased the Fifth edition 
is $12 and $25, respectively. The JLM is 
highly recommended. To order, contact: 
Columbia Human Rights Law Review/ 
JLM, 435 West 1 16th St, New York, NY 
10027. ■ 
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LRAs Must Be Considered in Washington 
SVP Commitments 


T he Washington state Supreme 
Court, sitting en banc, held that 
the “equal protection clauses of the state 
and federal constitutions require that less 
restrictive alternatives (LRAs) to confine- 
ment be considered at . . . commitment 
trials” under RCW 71.09, Washington’s 
Sexually Violent Predator (SVP) statute. 

Scott Brooks was convicted on four 
separate occasions of committing sexu- 
ally violent crimes. Just before the end of 
his last sentence, the State moved to have 
Brooks involuntarily committed under 
RCW 71.09. At his commitment trial 
“Brooks asked the court to instruct the 
jury that the State must establish that he 
could not be safely treated in an LRA to 
total confinement, but the court refused.” 
The jury found Brooks to be an SVP and 
imposed a commitment order. The Court 
of Appeals affirmed the commitment or- 
der, In Re Detention of Brooks, 94 Wash 


.App. 716, 973 P.2d 486 (1999) and the 
Supreme Court granted review. 

The Court upheld its position set 
forth in In Re Restraint of Young, 122 
Wash. 2d 1, 857 P.2d 969 (1993), that per- 
sons committed under the SVP, and those 
committed under RCW 7 1 .05, the state’s 
mental illness commitment statute, “are 
similarly situated with respect to the le- 
gitimate purposes of the laws.” The court 
concluded that “the SVP statute’s dispar- 
ate treatment of persons committed under 
it fails rational basis scrutiny.” 

The Court remanded for a new com- 
mitment trial at which LRAs to 
confinement may be considered, and held 
that “if the finder of fact determines that 
treatment in an LRA is in the best interest 
of the person, he shall be uncondition- 
ally released from confinement!)]” See: In 
Re Detention of Brooks, 36 P.3d 1034 
(Wash. 2001). ■ 



Brutal Jail Conditions Warrant Reduced 
Federal Prison Sentence 


A federal court judge granted a 

/""Ydefendant’s request for a re- 
duced prison sentence based upon the 
abject conditions of pre-sentence con- 
finement in a New York Jail. Elvin 
Francis came before a U. S. District 
Court where he pled guilty to illegal 
re-entry and faced a sentencing range 
of 46 to 57 months. He asked the court 
for a reduced sentence because of the 
barbaric circumstances under which he 
was confined at New York’s Hudson 
County Correctional Center (HCCC). 

Francis presented evidence of the 
substandard conditions at HCCC includ- 
ing safety, overcrowding (HCCC was 
operating at 150 percent capacity), un- 
sanitary conditions, inadequate 
bathroom facilities, inadequate medical 
attention, limited recreation, restricted 
family and counsel visits, no access to 
Spanish-language reading materials 
(Francis does not write or speak English, 
only Spanish), lack of work opportuni- 
ties, spoiled and unsanitary food, theft 
of personal property, rampant gang ac- 
tivity, obstruction of access to 
telephones, co-mingling of state and fed- 


eral prisoners, extortion of food and 
money, robbery, and violence. 

Reynaldo Caban, a former HCCC pris- 
oner, testified that guards allowed 
prisoners to fight without staff interfer- 
ence or discipline. When asked if he 
reported the fighting, Caban responded: 
“The police watched us fight, so what kind 
of report? They watching it.” 

Kelvin Roberts, an HCCC lieutenant 
who monitors gang activity, 
stated: “Well, the gangs at Hudson- 
Hudson County is basically, we have as 
far as violent part of the gang is zero. It’s 
none.” Roberts’ statement appeared to be 
his standard answer to comport with the 
director’s “zero tolerance” policy toward 
gangs-he does not recognize gangs, 
therefore there are none. 

The court found that Francis suf- 
fered a 20-pound weight loss, stress, fear, 
insomnia, and depression consequent to 
his 13-month pre-sentence confinement 
at HCCC and ruled that a reduced sen- 
tence was warranted. The court granted a 
one-step reduction of Francis’ sentence 
to 41 to 51 months. See: U.S. v. Francis, 
129 F.Supp.2d 612 (SD NY 2001). ■ 
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Alabama: On May 8, 2002, Mobile 
county sheriff Jack Tillman fired jail war- 
den Kenneth Cooper for making false 
statements on his job application. Coo- 
per claimed he had graduated from 
Valdosta State with a bachelor’s degree 
in physical education. School records in- 
dicate he never graduated. 

Alaska: On November 19, 2002, 
prison guard James Hesterberg, 48, and 
four unidentified state prisoners were 
killed on a highway near Seward when a 
tractor trailer truck crossed the center line 
and crashed into the prison van trans- 
porting the prisoners which was driven 
by Hesterberg. 

Brazil: On November 1 1 , 2002, pris- 
oners at the Franco de Rocha prison in 
Sao Paulo rioted for 14 hours. Three 
guards who were taken hostage were freed 
unharmed. Ten prisoners were stabbed 
to death by other prisoners. 

California: A record 38 prisoners 
killed themselves in California jails in 2001; 
up from 23 in 2000 and surpassing the 
previous record of 37 suicides in 1983. 
The most common means of suicide was 
strangulation. William Crout, deputy di- 
rector of the state Board of Correction, 
attributed the increase in suicides to the 
fact that more mentally ill people are im- 
prisoned rather than hospitalized. 

California: On April 22, 2002, black 
and white prisoners at the Deuel Voca- 
tional Institution fought against each 
other in battles that left four prisoners 
and one guard injured. Guards fired 69 
rounds in the prison yard and a dormi- 
tory to restore order. The prison was 
locked down after the incident. 

California: On October 10, 2002, 
Solano County jail guard Armando Aguilar 
pleaded guilty to stealing $320,000 from 
the jail trust accounts of prisoners in a 
work release program between 1994 and 
1999. Aguilar is due to be sentenced on 
January 10, 2003. No word on whether 
the prisoners whose money was stolen 
have been compensated. 

California: On October 19, 2002, sixty 
prisoners in the control unit of the Peli- 
can Bay State Prison in Crescent City 
began a hunger strike protesting the 
prison system’s policy of classifying pris- 
oners as gang members based on vague 
criteria and then indefinitely segregating 
them. The hunger-strike ended after a 
month. 


News in Brief 

Colorado: On October 18, 2002, 
prison sergeant Eric Autobee was killed 
in the kitchen of the Limon Correctional 
Facility. Prisoner Edward Montour con- 
fessed to the killing, saying he killed 
Autobee in order to be placed in protec- 
tive custody after guards refused his 
requests for PC. Montour was described 
in media reports as “a convicted baby 
killer.” A female teacher was raped at the 
prison in January, 2002. 

Costa Rica: On June 20, 2002, 
Oswaldo Martinez, a Panamanian pretrial 
detainee accused of killing judge 
Harmodio Mariscal during a robbery in 
Panama City was eaten by a crocodile af- 
ter escaping from police in Costa Rica. 
Martinez had escaped from police and 
was swimming across the Terraba River 
to reenter Panama when eyewitnesses 
report he was attacked and eaten. 

Florida: On October 25, 2002, Patricia 
Ann Pond, 42, an employee of Trinity 
Services Group, a company which con- 
tracts to provide food services at the St. 
Lucie County jail, was charged in state 
court with drug possession and introduc- 
ing contraband to the jail. Pond admitted 
to police that she brought cocaine, 
heroin, tobacco, rolling papers and 
matches into the jail. When guards dis- 
covered marijuana in two cells, the 
prisoner occupants denied it was theirs 
and promptly fingered Pond as the cul- 
prit. 

Lithuania: In November, 2002, a 
beauty contest broadcast from the 
nation’s only women’s prison in 
Panevezys swept television ratings, cap- 
turing two thirds of the country’s viewers. 
The pageant was called the Miss Captiv- 
ity pageant. Thirty nine of the prison’s 
360 prisoners applied and 8 were ac- 
cepted. The winner, a 21 year old named 
Kristina, said she entered so her invalid 
mother, who is unable to travel to the 
prison to visit, could see her on televi- 
sion. She plans to spend her $1,150 in 
prize money on her daughter. Prison war- 
den Kestuitis Slanciauskas approved the 
broadcast, saying that it helped normal- 
ize the prison environment. Laurinas 
Sheshkus, the producer of the show, said 
the idea started out as a joke to garner 
ratings. 

Maryland: On November 17, 2002, 
Republican governor elect Robert Ehrlich 
promised to lift a moratorium on execu- 


tions in the state as soon as he was sworn 
into office. Governor Parris Glendening 
had imposed a moratorium on executions 
to allow study of how the death penalty 
is applied in Maryland, since most of the 
people awaiting execution in the state are 
blacks convicted of killing whites. Ehrlich, 
fulfilling a campaign promise, promised 
to review death sentences individually. 

Ohio: On October 14, 2002, a Warren 
county grand jury indicted Norma 
Dunson, 37, a guard at the Warren Cor- 
rectional Institution on charges that she 
had sex twice between January, 1999, and 
June, 2000, with Cletus Hines, a prisoner 
convicted of armed robbery. Prosecutors 
claim they had sex in a room next to the 
gym. Ohio, like most states, criminalizes 
sex between prisoners and staff. 

Oklahoma: On October 29, 2002, 
Thomas Hawkins, 23, was sentenced to 
seven years in prison after pleading no 
contest to raping a female prisoner at the 
Turley Correctional Center, a halfway 
house where he was employed as a guard. 
The facility is owned by the private, for 
profit Avalon Correctional Services Com- 
pany. Hawkins denied having sex with the 
prisoner and claimed that DNA evidence 
indicating otherwise had been taken from 
a facility bathroom which prisoners 
cleaned. Sentencing Judge Linda 
Morrissey told Hawkins she would con- 
sider reviewing his sentence in six 
months and converting it to probation. 

Tanzania: On November 19, 2002, 19 
prisoners suffocated to death while 
awaiting trial in the Mbarali police 
station’s overcrowded jail. 

Texas: In June, 2002, Brazosport chief 
probation officer Larry Jablecki told 
Chelsey Brown, 19, she could not breast 
feed her 8 month old son in the probation 
office lobby where she was waiting while 
her husband saw his probation officer. A 
1995 state law authorizes the breast feed- 
ing of children in any place where a 
mother is authorized to be. Jablecki’s re- 
sponse: “My position is I don’t care if 
there is a law. Nobody is going to do it in 
one of my offices in the manner she was 
displaying herself. Particularly when sex 
offenders are around.” 

Texas: In May, 2002, 12 female pris- 
oners at the El Paso County Criminal 
Justice Center were treated for chickenpox 
which had spread through the women’s 
section of the jail. 
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Texas: On July 29, 2002, Johnny 
Joslin, 20, was shot and killed with a shot- 
gun by Clayton Stoker, 2 1 , a guard at the 
Johnson County jail. Stoker has been 
charged with first degree murder. The kill- 
ing came after the two men argued in a 
bar over which one of them would go to 
heaven and which one would go to hell. 
No word from Joslin if there is an afterlife 
either. 

Utah: On July 13, 2002, fourth dis- 
trict court judge Ray Harding Jr. was 
arrested after family members turned him 
in for drug use and domestic violence. A 
police search of his home found cocaine, 
heroin and barbiturates. 

Virginia: On October 2, 2002, Travis 
May, 25, and Tobey Stephens, 24, at- 
tempted to escape from the Southampton 
Correctional Center in Capron by over- 
powering a guard, locking him in his 
office at 1 :20 AM, and then using a home- 
made ladder to try to scale the inner 
perimeter fence of the prison. They were 
discovered by guards trying to climb the 
fence and in the ensuing struggle. May 
and an unidentified guard suffered mi- 
nor injuries. May is serving a 165 year 
sentence for robbery and gun charges; 
Stephens is serving a 46 year sentence 
for murder and assault. 

Virginia: On September 9, 2002, a 
Wise county grand jury indicted George 
Slaughter, 27, a prisoner at the Red On- 
ion State Prison on charges of attempted 
capital murder, assault, attempted escape, 
possessing an escape tool and destroy- 
ing state property. The charges stem 
from Slaughter’s August 16, 2002, attempt 
to escape from a Wise county courtroom 
where he was being sentenced for mak- 
ing handcuff keys in prison. Slaughter 
hit a guard on the head, tried to take an- 
other guard’s pistol and tried to flee the 


courtroom but was quickly apprehended. 
Slaughter was already serving an 85 year 
sentence for robbery, kidnapping, bur- 
glary and use of a firearm. 

Washington: On November 14, 2002, 
Charles Lias Jr., 46, a guard at the Wash- 
ington State Reformatory in Monroe, was 
sentenced to one year in jail after plead- 
ing guilty in Snohomish County Superior 
Court to conspiracy to deliver heroin. Lias 
was arrested in a police sting operation 
after police posed as a prisoner’s family 


T he Seventh Circuit Court of Ap- 
peals held that prison officials 
were not entitled to qualified immunity on 
a claim of exposure to environmental to- 
bacco smoke (ETS). Wisconsin DOC 
prisoner Chad J. Alvarado brought suit 
against prison officials alleging an Eighth 
Amendment violation due to his exposure 
to ETS while incarcerated. 

Alvarado suffers from severe asthma 
that is made worse by exposure to STS. 
His medical records, dating back to 1982 
indicate that he is allergic to smoke and 
that he has a long history of perennial 
asthma. The term “severe asthma” is also 
used and his records indicate multiple 
hospitalizations and trips to the emer- 
gency room for asthma-related problems. 

Alvarado alleged that while incarcer- 
ated he was exposed to ETS which caused 
his health to deteriorate and he was 
forced to increase his daily asthma medi- 
cation dosages. He filed multiple 
grievances within the prison system re- 
garding his ETS exposure that were 
rejected or dismissed. Alvarado claimed 
that defendants acted with deliberate in- 
difference to his complaints about ETS 
exposure. 


member and gave Lias $2,000 to smuggle 
heroin into the prison. Lias denied that 
he was going to actually bring the 
heroin into the prison. Sentencing 
judge David Hulbert was skeptical. 
Prosecutors stated that they gave Lias a 
lenient plea bargain to avoid having to 
identify the prisoner informants who set 
Lias up and arranged the sting. Prison 
investigator Robert Hoover told the court 
that Lias had been suspected of bring- 
ing drugs into the prison for years. | 


Defendants filed a Rule 12(b)(6) 
motion to dismiss for failure to state a 
claim for relief, and asserted a qualified 
immunity defense. The district court 
denied the motion and prison officials 
appealed. 

The court of appeals affirmed the 
denial of the motion noting “that a com- 
plaint is generally not dismissed under 
Rule 12(b)(6) on qualified immunity 
grounds. . . . Because an immunity de- 
fense usually depends on the facts of the 
case, dismissal at the pleading stage is 
inappropriate... .” 

The court concluded that in 1998-99 
when the violations occurred, five years 
after the Supreme Court’s decision in 
Hellig v. McKinney , 509 U.S. 25, 1 13 S.Ct. 
2475 (1993), prison officials knew or 
should have known that in light of 
Alvarado’s “severe asthmatic condition, 
an environment in which ambient tobacco 
smoke is present could pose a serious 
risk to his future health, thereby consti- 
tuting a violation of the Eighth 
Amendment.” Accordingly, defendants 
were not entitled to qualified immunity. 
See: Alvarado v. Litscher, 267 F.3d 648 
(7th Cir. 2001). ■ 


7th Circuit Denies Qualified Immunity on ETS Claim 


FLS A Inapplicable to Oklahoma Prisoners in Private Prisons 


A n Oklahoma appellate court held 
that the Fair Labor Standards 
Act, (FLSA) does not apply to prisoners 
in private prisons. 

Michael Washington, a prisoner of 
the Oklahoma Department of Correc- 
tions, (ODOC), was transferred to the 
Great Plains Correctional Facility, 
(GPCF), a private prison operated by 
Cornell Corrections, Inc., (CCI). While 
there, Washington worked in a ware- 
house and the law library, earning 
approximately $32. 


Washington brought an action 
against CCI in state court, to recover 
$3,468 in wages allegedly due and unpaid. 
He claimed he was entitled to an hourly 
rate of $5 . 1 5 under the FLSA, for work he 
performed as an “employee” at GPCF. 

The trial court granted defendants’ 
motion for summary judgment and 
Washington appealed. Citing the rea- 
soning of the Tenth Circuit in Franks 
v. Oklahoma State Industries, 1 F.3d 
97 1 (10th Cir. 1993), the court of appeals 
found that Washington’s relationship 


with Great Plains CF did not arise out 
of an employer-employee relationship 
but by virtue of his status as a pris- 
oner. 

The appeals court affirmed, con- 
cluding that Washington’s confinement 
in a private prison did not alter his sta- 
tus as a prisoner, he was not an 
employee and he was not entitled to 
FLSA protections under the “economic 
reality” test. See: Washington v. 
Cornell Corrections, Inc., 30 P.3d 1162 
(Okla.Civ. App.Div. 1 2001). ■ 
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All Aspects of Inadequate Medical Need Not Be Exhausted 


A federal court in California held 
that it is not necessary for a pris- 
oner to allege every aspect of inadequate 
medical care claims in a grievance for pur- 
poses of exhausting administrative 
remedies under the Prison Litigation Re- 
form Act (PLRA). 

On October 14, 1995, Sylvester 
Gomez, a prisoner of the California De- 
partment of Corrections, (CDOC), was 
seen by a doctor who ordered a blood 
test. Gomez tested positive for both hepa- 
titis A and C, but was not told that he had 
hepatitis C (HCV) until October 1997, de- 
spite recurrent complaints of lower 
abdominal pain. 

On October 28, 1997, a doctor sug- 
gested that Gomez might need a liver 
biopsy to obtain further information 
about his condition. The biopsy was per- 
formed March 3, 1998 but Gomez was not 
told he was eligible for interferon treat- 
mentforHCV until May21, 1998. He did 
not begin treatment until December 9, 
1998. On July 2, 1998, Gomez filed an ini- 
tial grievance based on his concern about 
the medical services being provided to 


him. He eventually exhausted each step 
of the CDOC grievance process. Gomez 
filed a compliant alleging deliberate indif- 
ference to his serious medical needs 
including the delay in informing him of 
his diagnosis, the delay between the time 
he learned of the diagnosis and treatment 
was made available to him, and the failure 
of medical staff to provide adequate re- 
sponses to his questions about his 
medical condition. 

Prison officials moved for judgment 
on the pleadings, arguing that Gomez 
failed to satisfy the PLRA administrative 
exhaustion requirement. They argued that 
Gomez alleged “not one claim based on 
inadequate medical care, but three dis- 
tinct claims: (1) failure to timely diagnose 
his hepatitis C; (2) failure to timely treat 
the illness; and (3) failure to inform.” De- 
fendants argued hat he did not fully 
exhaust each of these three discrete 
claims. 

The court concluded, however, that 
rather than distinct causes of action, 
Gomez’s allegations were “simply aspects 
of the inadequate medical treatment he 


notified corrections officials about in his 
administrative appeals. The allegations 
are encompassed within Gomez’s claim 
of inadequate medical care and do not 
require filing separate internal griev- 
ances.” 

The court also rejected defendants’ 
claim that Gomez “abandoned his claim 
based upon defendants’ failure to treat 
his condition because that aspect of his 
claim was not mentioned in his second 
level of review.” In doing so, the court 
observed that Gomez’s administrative 
appeal had been granted, and because 
he was finally being treated . . . there was 
no reason for him to press his appeal to a 
higher level. . . . Because Gomez had, in 
essence, ‘won' his inmate appeal, it would 
be unreasonable to expect him to appeal 
that victory before he was allowed to file 
suit.” 

Thus, the court found that Gomez 
“adequately exhausted his claim of inad- 
equate medical treatment under the PLRA 
exhaustion requirement as explained in 
Booth.” See: Gomez v. Winslow, 177 
F.Supp.2d 977 (N.D.Cal. 2001). ■ 
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Order A Book Today From Prison Legal News! 

| Fill iii the boxes by each book you want to order indicating die Quantity and Amount. Enter die Total of die books on die Order Fonn. | 
The mailing charge is a flat $5 for any size order. Ad orders are sent widi die US Postal Service Confirming Delivers to PLN. j 


Legal Research or The Celling of America FREE 
with a Prisoner’s 4-year PLN Subscription! 

The Celling of America: An Inside Look at the U.S. Prison 
Industry, by Daniel Burton Rose, Dan Pens and Paul Wright; 
Common Coinage Press, 199S, 264 Pages. $19.95. The Celling of 
America is the critically acclaimed Prison Legal News anthology 
already in its diird printing. In eight incisive chapters diis book 
presents a detailed “inside” look at die workings of die — 

American criminal justice system today. 1001 1__| 

Legal Research: How to Find and Understand the Law, 7th ed., 

by Stephen Elias and Susan Levinkind; Nolo Press, 392 pages. $19.95. 
Comprehensive and easy to understand guide on researching the law. 
Explains case law, statutes, digest and much more. Includes review 
questions, library exercises and practice research 
problems. A must for die novice pro se litigant. 1005 |__| 

The Criminal Law Handbook: Know Your Rights, Survive the 
System, Adomeys Paul Bergman & Sara J. Bennan-Barrett; Nolo 
Press, 608 pages. $34.95. Explains what happens in a criminal case 
from being arrested to sentencing, and what your rights are at each 
stage of die process. Uses an easy to understand question 
and answer format. 1038 

Represent Yourself in Court: How to Prepare & Try a Winning 

Case, Attorneys Paul Bergman & Sara J. Bennan-Barrett; Nolo Press, 
528 pages. $34.95. Breaks down the trial process in easy-to- 
understand steps so you can effectively represent yourself in court. 
The autiiors explain what to say, in court, how to say it, 
where to stand, etc. 1037 |__| 

Writing to Win: The Legal Writer, Steven D. Stark. Main Street Books, 

288 pages. $15.95. Explains die writing of effective com- 

plaints, responses, briefs, motions and otiier legal papers. 1035 |__| 

Law Dictionary, Peter Collin Publishing, 288 pages. $15.95. 
Comprehensive law dictionary explains more dian 7,000 legal tenns. 
Covers civil, criminal, commercial, and international law 
and prison slang. 1013 |__| 

Random House Webster’s English Dictionary, Newly revised and 
updated. 75,000+ entries. $5.99. Includes tips on writing and word us- 
age, and has updated geographical and biographical en- — 
tries. Includes latest business and computer tenns. 1033 |__| 

Random House Spanish-English/English-Spanish Dictionary, 

60,000+ entries. $5.99. Two sections, Spanish-English and English- 

Spanish. All entries listed from A to Z. Hundreds off 

new words. Includes Western Hemisphere usage. 1034 

Finding the Right Lawyer, by Jay Foonberg; American Bar 
Association, 256 pages. $19.95. Anyone considering luring a lawyer 
should read this book. It tells readers how to determine their legal 
needs, fee payments, how to evaluate a lawyer’s | 
qualifications, and much more. 1015 |__| 

With Liberty for Some, by Scott Christianson; Northeastern University 
Press, 360 pages. $18.95. Hie best history of prisons in the US that there is. 
Solidly documents America as a prison nation to the I 
present. Puts the prison system in a historical context 1 026 |__| 

Criminal Injustice: Confronting the Prison Crisis, by Elihu 
Rosenblatt; South End Press, 374 pages. $18.00. A radical critique of 
the prison industrial complex. Includes writing by many 
PLN writers. 1009 


All books are softcover except Prison Madness 
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IActual Innocence FREE with a 3-year PLN SubscriptionE 

1 Actual Innocence: Five Days to Execution and Other Dispatches from* 

• the Wrongly Convicted, updated pb., by Barry Scheck, Peter Neufeld and; 
I .Tim Dwyer, Penguin Putnam, 432 pages. $9.99. Attorneys explain how* 
■ criminal defendants are wrongly convicted on a regular basis. Detailed ex- 1 
I planation of DNA testing and how it works to free the innocent Devastating • 

• critique of police and prosecutorial misconduct and the I I; 

system that ensures those abuses continue. 1030 |j 

Capital Crimes, by George Winslow, Monthly Review Press, 360 pages. 
$19.00. Easy to read explanation of how economic policies create and 
foster crime and how coqxrrate and government crime is rarely pursued or 
punished. Shows connections between crime and policies 
on the environment, banking and other issues. 1024 |__| 

Lockdown America: Police and Prisons in the Age of Crisis, by 

Christian Parenti; Verso, 290 pages. $17.00. Radical analysis of the ruling 
class war on tire poor via tire criminal justice system. Well supported by 
the facts and first hand reporting. Covers paramilitary policing and 
SWAT teams, urban pacification and zero tolerance 
policing, the INS/Border Patrol and Prisons. 1002 

The Perpetual Prisoner Machine: How America Profits from Crime, by 

Joel Dyer, Westview Press, 318 pages. $19.00. Expose on who profits from 
the prison industrial complex private prisons, banks, investment houses and 
small companies. Explains how prison growth means more 
profit for business. 1025 |__| 

Crime and Punishment In America: Why the Solutions to America’s 
Most Stubborn Social Crisis Have Not Worked - And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $1295. Effective rebuttal to the right 
wing proponents of prison building. Fact based argument showing crime is 
driven by poverty. Debunks prison myths and discusses 
proven, effective means of crime prevention 1019 |__| 

Twice the Work of Free Labor The Political Economy of Convict 
Labor in the New South, by Alex Lichtenstein; Verso, 264 pages. 
$19.00. History of prison slave labor in industrializing the post civil war 
Southern economy. Explains how prison slavery was an integral part of tire 
American economy in tire post civil war era. Puts today’s 
prison slave labor practices into context. 1012 |__| 

The Politics of Heroin: CIA Complicity in the Global Drug Trade, by 

Alfred McCoy; Lawerence Hill Books, 634 pages. $32.95. Latest Edition 
of the scholarly classic documenting U.S. government 
involvement in drag trafficking. 1014 

States of Confinement: Policing, Detention and Prison, revised and 
updated edition, by Joy James; Saint Martins Press, 368 pages. 

$19.95. Activists, lawyers and journalists expose tire 

criminal justice system’s deeply repressive nature. 1032 

No Equal Justice: Race and Class in the American Criminal 
Justice System, by David Cole; Hie New Press, 218 pages. $15.95. 
Devastating critique showing how tire criminal justice system 

perpetuates race and class inequality, creating a two 

tiered system of justice. 1028 

Ten Men Dead: the story of the 1981 Irish hunger strike, by 

David Beresford; Atlantic Monthly Press, 334 pages. $13.50. Relies 
on secret IRA documents and letters smuggled out from the IRA 

political prisoners during their 1981 hunger strike at 

Hie infamous Long Kesh prison in Belfast. 1 006 

Prison Writing in 20th Century America, by H. Bruce Franklin; 
Penguin, 1998, 368 Pages. $13.95. From .Tack London to Iceberg 
Slim, George Jackson and Assatta Shakur, tins powerful anthology 

provides a selection of some of the best writing de- 

scribing life behind bars in America. 1 022 
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Each of PLN's three article indexes enable you to find articles dealing with specific 
topics during the years covered by the index. Articles can be found based on nearly 
500 possible topics, such as medical neglect, sexual assault, visitor strip searches, etc. 

Each article index is more than 325 pages, and the detailed information about PEN 
articles includes: title and author: issue and page number, topics covered; case names 
and citations; verdicts and settlements; the state or region covered and if it is state, BOP 
or jail specific. The three article indexes are a valuable resource for prison litigators! 

Each index is $22.50 for prisoners, $35 for individuals and $50 for institutions. Ship- 
ping is $5 for any size order, and an index order can be combined with a book order for 
a single $5 shipping charge. Else the Order fonn at the bottom ofthe page or call PI N 1 


Sav e f 5 on PLN’s New Book! 

Prison Nation is PLN’s new book that is 
scheduled for release in January 2003. It is 
a dispatch by prisoners, social critics and 
investigative reporters from the foreign 
world of America’s prisons. Edited by 
PEN editor Paul Wright and activist 
attorney Tara Herival, Prison Nation 
exposes tire dark side of America’s Tock- 
em-up’ political and legal climate. 

Buy a paperback copy of Prison Nation at 
the list price of $19.95 by December 31, 
2002, and PLN will “eat” the $5 shipping 
charge when the book becomes available 
in January 2003! 


Hepatitis and Liver Disease: What you Need to Know, by Melissa 
Palmer, MD: Avery, 457 pages. $14.95. Describes symptoms and 
treatments of hepatitis and other liver diseases. Includes 
bibliography and index. 1031 ■ 

Worse Than Slavery: Parchman Farm and the Ordeal of Jim 
Crow Justice, by David Oshinsky; The Free Press. 306 pages. $14.00. 
Historic analysis of modem prison slave labors roots in chattel slavery. 
Focuses on prison plantations and self sustaining prisons. Analyzes the 
impact segregation had in ensuring blacks were imprisoned and their 

labor exploited. Must reading to understand prison slavei 

labor today. 1007 

Acres of Skin: Human Experiments at Hohnesburg Prison, by 

Allen Hornblum: Routledge Press. 297 pages. $16.00. Detailed expose 
on the widespread practice of using American prisoners in medical and 
military experiments and of testing cosmetics, drugs and chemicals on 
prisoners. The experiments took place until the mid 1970’s. Compares 

American prisoner experiments to those carried out byi 

Nazi doctors in concentration camps. 1020 

Soledad Brother: The Prison Letters of George Jackson, by George 
Jackson: Lawrence Hill Books, 368 pages. $16.95. Lucid explanation of 

the politics of prison by a well-known prison activist. Morei 

relevant now than when it first appeared 30 years ago. 1016 

All Things Censored: Mumia Abu-Jamal, edited by Noelle Hanra- 
han. Seven Stories Press. 303 pages. $14.95. Includes! 
seventy-five articles written by Abu-Jamal. 1040 


Marijuana Law: A Comprehensive Legal Manual, by Richard Boire: 
Ronin, 271pages. $17.95. Detailed examination on how to reduce the 
probability of arrest and successful prosecution for people accused of the 
use. sale or possession of marijuana. Invaluable infonnation on legal 
defenses, search and seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to avoid 
prison and much more. 1008 

Prison Masculinities, edited by Don Sabo, Terry Kupers and Willie 
London. Temple Univ. Press, 296 pages. $24.95. Explores how prisons mirror 
the worst aspects of society-wide gender relations. Includes essays by activists, 
academics, and prisoners. Includes an essay by Angela Davis exploring the 
roots of the prison system and the current expansion of correc- 
tions into the "prison-industrial complex." 1039 

Prison Madness: The Mental Health Crisis Behind Bare and What 
We Must Do About It, by Terry Kupers: Jossey Bass. 245 pages. 
Hardback only $25.00. Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons and jails. Covers all aspects of 
mental illness, prison rape, racism, negative effects of long 
term isolation in control units and much more. 1003 
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The Prisoner's 
Guide to Survival : 

The most comprehensive and 
current legal assistance 
manual available to prisoners , 
covering post-conviction relief 
and prisoners' civil rights . 


"Can I challenge my conviction or 
sentence and win?" 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL heLps answer these two most important 
questions facing every man and woman imprisoned in the United States, 

No matter what your legal or educational background. The Prisoner’s Guide to 
Survival will help you learn how to research the law, study your rights, deter- 
mine your legal options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don’t have 
an attorney you can make an informed decision regarding your legal choices. 
The Supreme Court decision in Apprendi v. New Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 


The SURVIVAL GUIDE includes: 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions. Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law decisions covering criminal conviction, 
sentencing and prisoner civil rights. 

■ A detailed index, glossary and prisoner resource directory, 

■ A guide to the Freedom of Information Act and Privacy Act. 


TO ORDER your copy 

OF THE PRISONER'S GUIDE 
to SURVIVAL : 

Complete order form below and 
send with your payment to: 

PSI PUBLISHING, INC. 
413-B 19th Street,#168 
Lynden, WA 98264 

Telephone: 1-800-557-8868 
www.prisonerlaw.com 


Our readers are impressed: "wowi" - h.b.s., fci onsme, m 

" From the eye-catching, metaphorical endless maze cover, to its easy 
organization, to the breadth of subject matter - the book is more appeal- 
ing than any of the many others that attempt to cover post-conviction 
matters. In short , I'm impressed . " - J.R., fci Pekin, la 

"I think it's a great book which will be extremely useful to prisoners... 
Washington currently plans to eliminate its prison law libraries, which 
means books like this one will be increasingly important to prisoners' 
assertion of our legal rights . " - P.w„ Mice Sfeilacqom, wa 
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Sex, Drugs, and Beatings at Boston Jails 

by Matthew T. Clarke 


A pattern of sexual abuse, bru- 
tality, drug smuggling, im- 
proper guard/prisoner relationships, and 
other official malfeasance at the jails in 
Suffolk County, Massachusetts, has 
raised serious questions about the lead- 
ership abilities of Suffolk County Sheriff 
Richard J. Rouse. 

Sex, Lies, But No Videotape at South 
Bay 

Karen Passanisi, Marcia Smith, 
Lucy Diaz, Maria Perez, and Anna Marie 
Turavani, were among the former pris- 
oners at Suffolk County House of 
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Correction, South Bay, who described a 
lax environment of flirting between pris- 
oners and guards which led to forcible 
rapes of prisoners by guards, “sanc- 
tioned” sex between male and female 
prisoners, illegal consensual sex between 
guards and prisoners, and prisoners 
“loaning” guards money in exchange for 
favors. 

Passanisi, a former escort who had 
been imprisoned for a drug offense, de- 
scribed how initial flirtation with guard 
Robert Parise led to his invading her cell 
and digitally penetrating her while she 
slept. She awoke to him pulling his hands 
out of her pants and immediately ordered 
him out of her cell. Passanisi, who is rep- 
resented by attorney Anthony J. 
Antonellis, filed a lawsuit against the 
sheriff’s department which also accuses 
Parise of “hogtying” her with earphone 
wires. 

Passanisi also related how guards 
stood watch for supervisors while she and 
a male prisoner had sex and how Parise 
arranged for her to have oral sex with a 
male nurse, leading her to the infirmary 
and shutting her inside with the nurse 
who forced her to have oral sex. Massa- 
chusetts is one of thirty-nine states that 
defines sex between a guard and prisoner 
as felony rape since prisoners are consid- 
ered incapable of giving consent to a 
person who has so much authority over 
them. 

In 1998, during her eleven-months of 
incarceration at South Bay, Passanisi said 
that she ate home-fried chicken provided 
by a guard, bought heroin from a prisoner, 
and had multiple sexual encounters with a 
prisoner named “Johnny” while guards 


stood lookout, flicking the lights as a 
warning should supervisors appear. 

In a deposition, Deputy Superinten- 
dent Marie Lockhart admitted the 
existence of a commonly-known signal 
used by guards to warn each other that 
supervisors are coming: They blow into 
their radios. 

Rouse insists that the misconduct is 
an anomaly. However, sources within the 
department assert that it lacks the basics 
in guard training and discipline necessary 
to properly run a prison. After extensive 
investigation ofRouse’s nearly five-year 
stewardship the Boston Globe concluded 
that “he presides over an insular hierar- 
chy that tolerates low standards and 
systemic abuses” with Rouse taking “a 
decidedly lackadaisical approach to his 
position.” 

Rouse refuses to take any personal 
responsibility for the problems in the de- 
partment. When referring to three deputy 
sheriffs accused of beatings and a cover- 
up, he said, “I don’t vouch for them 
personally.” Rouse continues to claim that 
the problems are the result of a few bad 
apples within the department. 

Jamie Suarez-Potts, Criminal Justice 
Program Coordinator for the American 
Friends’ Service Committee — a prisoner 
advocate group, summed it up thusly: 
“There is a culture inside of the institu- 
tion that’s allowing this to take place. It’s 
more than a few bad apples. You have to 
think of it more as a bad apple tree.” 

Ironically, South Bay opened on De- 
cember 26, 1991, as a $115 million 
21st-century showcase prison. It replaced 
the ancient Deer Island facility. Unlike 
Deer Island (the location of the Suffolk 
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County incarceration facilities since the 
Colonial era), South Bay has locks on solid 
cell doors instead of bars, uses comput- 
erized cards rather than keys, and houses 
both male and female prisoners. Yet, 
within nine months of its opening, alle- 
gations emerged of guards in the model 
facility abusing their authority by acting 
as sexual predators. The response from 
officials was to cover up, to do nothing, 
or in the case of guard Deyanira Feliz (who 
reported that guard Richard Powers was 
treating prisoner Lucy Diaz to early-morn- 
ing coffee, extra food, and t-shirts) to 
harass the person making the report. In 
1991, Feliz’s reports were a part of a dis- 
crimination suit Diaz filed with the 
Massachusetts Committee Against Dis- 
crimination accusing Powers of retaliating 
against her after she spoke out and claim- 
ing the Sheriff’s department condoned the 
retaliation. Feliz suffered a retaliatory 
transfer and marginalization as a snitch. 
She still works in an environment of iso- 
lation from her fellow workers. 

“It says, ‘Keep your mouth shut and 
just look the other way,’” said Feliz com- 
menting on the department’s reaction to 
her report. She sadly noted that she 
doesn’t know if she would report the mis- 
conduct if she had to do it over. 

In 1999, after a former prisoner who 
uses the pseudonym of Marcia Smith 
became pregnant, Rouse fired four 
guards: David DiCenso, Parise, Powers, 
and David Mojica - the guard whom 
blood tests showed to be the father of 
Smith’s baby girl. In a federal lawsuit 
against the sheriff’s department. Smith 
alleged that Powers served as a lookout 
while Parise coerced her into having oral 
sex and sexual intercourse with him at 
least four times a week. The lawsuit also 
accuses DiCenso of kissing, fondling, and 
digitally penetrating her. According to 
Smith; once she started having sex with 
guards, she was rarely locked in her cell. 
However, she stated that Mojica forced 
her to have sex in her cell several times 
and that she collected semen from the first 
rape on a towel. It was later tested by a 
crime lab. 

Sex is not the only currency for spe- 
cial treatment at South Bay. An East 
Boston district judge ordered guard Linda 
Medina to return $ 150 she borrowed from 
former prisoner Anna Marie Turavani. 
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According to Turavani, the loan occurred 
after she yearned aloud for some Ken- 
tucky Fried Chicken. Medina offered to 
supply the chicken in exchange for the 
loan, an offer she reneged on after receiv- 
ing the money. 

James P. Brady, the attorney for Perez, 
who claims to have been forcibly raped 
by Mojica, criticized Suffolk County Dis- 
trict Attorney Ralph C. Martin II’s office 
for failing to pursue criminal charges for 
the rapes. Martin’s spokesman said that 
the investigation into misconduct in the 
sheriff’s department is ongoing. Mean- 
while, the permissive climate at the 
department continues and additional 
charges are surfacing. In January, 2002, 
guard Jonathan Cross was suspended for 
logging 350 hours of phone sex line calls 
from work. A month later, Sergeant Mark 
Sutherland was suspended with pay for 
improper physical contact with a woman 
at Nashua Street Jail. 

On April 11, 2002, guard Frank 
Sambolin was arrested and charged with 
possession of marijuana with intent to 
distribute it at South Bay. According to 
Rouse, Sambolin had been under investi- 
gation since a prisoner told authorities 
that Sambolin had supplied him with drugs. 

Nashua Street Torture Club For Men 

While women were being raped in 
South Bay, Nashua Street Jail guards 
were brutally beating male prisoners. In 
October 1999, Leonard Gibson, an 18- 
year-old prisoner was brutally beaten by 
guards William R. Benson and Lt. Eric J. 
Donnelly. Gibson suffers from a neuro- 
logical disorder known as Tourette’s 
syndrome which causes involuntary out- 
bursts and movements. Gibson’s 
symptoms enraged jail guards. While 
Gibson explained his disease and pleaded 
for the beatings to stop, guards contin- 
ued their brutality, promising to “beat the 
Tourette’s out of him.” Donnelly and 
Benson were among eight guards in- 
dicted on brutality charges. Donnelly, 
Benson and a male nurse have been fired 
or banned from the Nashua Street Jail in 
connection with the beating. 

Rene Rosario, a prisoner who wit- 
nessed the beating of Gibson, was 
attacked by guards when they realized 
that he could see the beatings from his 
cell across the hallway. Although the 
frightened Rosario refused to tell investi- 
gating officials what he had seen, he was 
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labeled a ‘‘snitch” by guards and subse- 
quently beaten again. 

In another incident which occurred 
in 2001, guard Daniel Hickey was fired 
after a DNA test showed that he had 
beaten a prisoner inside a transport van. 
Deputy Sheriff Thomas M. Bethune Jr. 
and Lt. Randall R. Southerland were also 
indicted for filing false reports in an at- 
tempt to cover up their alleged 
involvement in slamming prisoner 
Reginald Roscoe s head into a wall and 
subsequently taking Roscoe to a cell and 
beating him in the face. Roscoe was hand- 
cuffed behind the back at the time. 

The pattern of beatings came into the 
open after 52 current and former prison- 
ers filed a federal civil rights lawsuit 
against Rouse, his top administrators, and 
scores of guards. When one of the 
plaintiff’s, Anthony Bova, testified, the 
judge was so stunned by Bova’s bruises 
that he ordered a court officer to take 
photographs of them and ordered that 
Bova not be returned to South Bay. In 
April, 2001, a grand jury indicted 
Sutherland, Bethune, Donnelly, Benson, 
guards union president Deputy Sheriff 
Anthony Nuzzo, guard Brian Bailey, and 
Deputy Sheriff Melvin J. Massucco on 
charges related to beatings of prisoners. 
In July, 2001, a grandjury indicted Patrick 
J. Cook for the alleged beating of Nashua 
Street Jail prisoner William Doocey in 
1999. 

The most serious charge in the law- 
suit involves the death in July 1999 of 
prisoner Alexander Cintron. The suit al- 
leges that an unnamed guard gave Cintron 
narcotics laced with poison which caused 
his death. 

Rouse, who was appointed by then 
governor William F. Weld, oversees a 
department with a $90 million annual 
budget, 1,100 employees and 2,250 pris- 
oners. Yet Rouse has been criticized as 
being an absentee sheriff. A Boston 
Globe surveillance investigation re- 
vealed that from May 1 1 until May 18, 
2001, he arrived at work late and left 
early. He also used his $26,000 govern- 
ment Ford Windstar minivan for 
personal purposes and exchanged the 
government vehicle license plates for 
confidential plates intended for under- 
cover work when so using the van (a 
violation of state law). Asked why he 
kept such short hours and used his of- 
ficial van for such purposes as 
dropping his daughter off at school. 
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driving to the golf course and ferrying 
his children to a little league game, Rouse 
claimed that his “24-hour-a-day job” jus- 
tified it. Later, he apologized for leaving 
the office to attend family events. The 
Boston Globe noted that Rouse spent 
only 14 hours in the office during its en- 
tire six-day investigation. 

Rouse’s responses to the criticism 
of his department have been to reassign 
about thirty employees and institute new 
training procedures for jail staff to video- 
tape all uses of force against prisoners. 

A report issued by the American 
Correctional Association (ACA), a prison 
industry self-interest group, criticized one 
of Rouse’s reforms, the consolidation of 
both jails’ management which, in the 
report’s words, leaves “an absence of the 
top-level authority in the institution.” 
Ironically, this echoes the move of the 
sheriff’s office from the House of Correc- 
tion to the Pemberton Square courthouse 
in downtown-Boston. The move left the 
sheriff conveniently located to pursue 
politics, but very distant from the jails that 
are his responsibility. The report also criti- 
cized insufficient guard in-service 
training — a mere 1 6 hours compared with 
the 30 hour ACA standard. The report 
expressed surprise at the lack of use of 
video camera to tape uses of force and 
monitor prisoner areas. The report cited 
multiple systemic problems in the divi- 
sion which investigates complaints 
against the department and a reluctance 
to enforce discipline of guards due to ex- 
cessive influence by the guards union. 
The ACA’s report, while falling short of 
revoking the Nashua Street Jail’s accredi- 
tation, called for “a complete reaudit of 
this facility.” The ACA has not accred- 
ited the South Bay facility. 

In October, 2001, acting Governor 
Jane M. Swift named a task force to in- 
vestigate abuses and mismanagement at 
the sheriff’s department. The task force 
members are former Superior Court Judge 
J. Owen Todd; Harvard Law School pro- 
fessor Charles J. Ogletree; former U.S. 
attorney Donald K. Stern; civil rights at- 
torney Ozell Hudson Jr.; Karen Green, 
business litigation attorney and former, 
deputy U.S. attorney under Stern; and 
Ralph Fine, a strategic planning consult- 
ant. 

In September, 2002, Sheriff Rouse 
announced his retirement from his 
$107,138 a year job to take advantage of 
an early retirement package that will pay 
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him about $56,000 a year. Stern, head of 
the governor’s commission which is in- 
vestigating the prisoner abuse and 
mismanagement at Suffolk-County jails, 
noted that “There have been some seri- 
ous instances of conflict between the 
union and management” under Rouse’s 
administration and that the new sheriff 
will “have to be a strong manager with an 
ability to get diverse people to work to- 
gether.” The commission is expected to 
soon release a report critical of Rouse’s 
management practices. Brian Byrnes, 
Rouse’s friend and the person oversee- 
ing daily jail operations, is expected to 
retire from his $ 1 06, 1 1 5 a year job as well. 

On May 17, 2002, there were two dis- 
turbances at South Bay which prisoners 
alleged were instigated by guards to call 
attention to the layoff of 37 guards that 
day. No prisoners were injured, but 10 
guards complained of injuries to the neck, 
back and leg. On May 22, 2002, a group 
of city-leaders and prisoners’ advocates 
called for the Sheriff’s Department to al- 
low civilian monitors in the Suffolk 
County jails to observe conditions. 

On January 18, 2002, former 10-year 
veteran guard Mark S. Vaughn pleaded 
guilty to two counts of soliciting or ac- 
cepting corrupt gifts for giving favors to 
two 2 1-year old female South Bay prison- 
ers in July and October 1999 in exchange 
for sex. Vaughn received a two-year sus- 
pended sentence and three years of 
probation. 

On October 30, 2001, the Suffolk 
County District Attorney’s Office 
dropped rape charges against former 
guard David Mojica. This occurred de- 
spite a recent magistrate’s finding of 
probable cause in which a court magis- 
trate allowed prisoner Maria Perez to 
lodge felony charges against Mojica. 
Prosecutors cited lack of evidence and 
inconsistencies in Perez’s testimony. 
However, James P. Brady, Perez’s attor- 
ney said that prosecutors never 
interviewed his client and were willfully 
ignoring the case. Brady, who is repre- 
senting Perez in a separate civil rights 
action against the Suffolk County 
Sheriff’s Department and Mojica, char- 
acterized the dismissal following a finding 
of probable cause as “unprecedented” 
and “a derailment of justice.” |! 

Sources: Boston Globe, Waterbury (CT) 
Repnblican-American. 
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TyLN’s new book. Prison Nation: 

J. The Warehousing of America ’s 
Poor is now available for distribution from 
PLN as well as other bookstores and out- 
lets. Edited by myself and Seattle attorney 
Tara Herivel, Prison Nation is the first 
book to systematically examine the con- 
nection between mass imprisonment and 
indigent criminal defense. Basically, it 
answers how 2 million Americans wound 
up in prison. We also examine how fed- 
eral laws have been dramatically restricted 
as a means to challenge both wrongful 
convictions and inhumane conditions of 
confinement. Some of the articles have 
previously appeared in PLN, many have 
not. It offers a comprehensive look at the 
biases of the court system and the condi- 
tions of confinement for American 
prisoners. 

Tara and I, along with Eric Nelson, 
our editor at Routledge, put a lot of effort 
into Prison Nation and we’re very 
pleased with the result. We believe it will 
be a significant part of PLN’s public edu- 
cation work in both letting the general 
public know about the actual operation 
of the criminal justice system and also 
educating prisoners about their reality. 
Prison Nation makes a great gift too. For 
prisoners who cannot afford to buy a 
copy, please encourage your prison li- 
brary to purchase a copy or two. 

In addition to the book, the 2002 PLN 
index is complete and ready for shipping. 
The index lists all articles PZApublished 
in 2002 with detailed case and article sum- 
maries. All PLN indexes are an excellent 
standalone research tool, providing a 
quick and easy way to locate winning 
cases and their outcomes. Ordering in- 
formation for the index and Prison 
Nation are available on pages 33 and 34 
of this issue. 

If you have not yet donated to PLN’s 
fundraiser it is not too late to do so. Ev- 
ery little bit helps and goes towards 
advancing PLN’s work. This includes 
books such as Prison Nation, PLN the 
magazine, our book distribution to edu- 
cate citizens about the criminal justice 
system, censorship litigation to ensure 
prisoners can actually receive PLN and 
the books we distribute, litigation to ob- 
tain government records on prison issues 
and the ground breaking, in depth news 


From the Editor 

by Paul Wright 

and analysis PLNis renowned for. If you addition to advertising Sam regularly 
think these are goals worth supporting, made donations to PLN to support our 
please show your support by making a efforts on behalf ofprisoner rights. I cor- 
donation. Your support is needed now responded with Sam over the years on 
more than ever. F irst Amendment and free speech issues. 

The saddest duty that 1 have as Fie had a keen mind and a fine sense of 
PLN’s editor has been noting the pass- humor and a dedication to fighting gov- 
ing of PLN’s friends and supporters. In ernment censorship. Everyone at PLN 
December, 2002, Sam Boltansky, the offers their condolences to Sam’s family 
owner of Komar Publishing, a long time and friends. For our part, we have lost a 
PLN advertiser succumbed to cancer. In good friend and supporter. E 

Washington Jail Settles Work Release Suit 

by Lonnie Burton 


O n April 25, 2002, United States 
District Judge Barbara J. 
Rothstein approved a settlement agree- 
ment reached between the King County 
Jail in Kent, Washington, and a class 
of female prisoners who had sued al- 
leging discriminatory practices in 
relation to access to work release, good 
time and trustee programs. The suit 
charged equal protection violations be- 
cause female prisoners at the KCJ were 
not made eligible for these programs 
the same as male prisoners were. 

The four named plaintiffs in the 
class action suit - Laura Nastase, Esther 
Flygare, Darlene Livingston and 
Marilyn Snell - were represented in the 
case by attorney Patricia Arthur of Co- 
lumbia Legal Services in Seattle. In a 
Third Amended Complaint filed in 
March 2001, plaintiffs detail how KCJ’s 
work release, work time credit, trustee, 
and good time credit programs dis- 
criminate specifically on the basis of 
gender. (The original Complaint was 
filed in early 2000.) 

The suit alleged that women were 
completely denied access to the work 
release and work time credit programs 
that allow male prisoners the opportu- 
nity to work outside the jail during the 
day to pay their fines and reduce their 
sentences. 

Women who applied for the out- 
side work programs were instead 
placed on electronic home detention, 
where good time reductions are not 
available. As a result, women ended 
up serving longer sentences than 
their male counterparts. In addition. 


the suit charged that male prisoners 
selected as jail trustees were allowed 
significantly greater privileges than 
female trustees. 

As part of the settlement, the par- 
ties agreed to dismiss all claims relating 
to the trustee program, although the 
KCJ “reaffirms its commitment to maxi- 
mize access to trustee opportunities to 
female inmates.” 

KCJ also agreed to develop spe- 
cific written criteria allowing female 
prisoners the same access to work re- 
lease and work time credit programs as 
male prisoners. The settlement agree- 
ment also mandated that KCJ develop 
a written procedure whereby a female 
prisoner denied access to a work pro- 
gram can appeal the decision. In 
addition, a list of all females deemed 
ineligible for the program must be sub- 
mitted to an expert appointed to 
oversee and ensure compliance with 
the agreement, Ray Coleman. 

The parties agreed that Coleman, 
whose salary of $10,000 is to be paid 
by KCJ, should report to the parties in 
the event he believes the written crite- 
ria is not being properly applied or if 
there is evidence of sex discrimination. 

KCJ also agreed to pay the sum of 
$25,000 as final settlement of all costs 
and attorney’s fees. The settlement is 
effective for only 12 months after which 
time a new lawsuit would need to be 
filed if the conditions complained of in 
the original complaint recur. See: 
Nastase, et al., v. Miller, et al, No. C- 
00-844-R, U.S.D.C., Western District of 
Washington (Seattle). E 
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Connecticut Pays $1,850,000 in Deaths of 
Two Prisoners Transferred to Virginia 

by John E. Dannenberg 


T he Connecticut Department of 
Corrections (CDC) settled two 
claims in March 2002 totaling 
$1,850,000 for the wrongful deaths of a 
mentally ill prisoner and a severely dia- 
betic prisoner who were transferred to 
a Virginia “supermax” prison solely due 
to overcrowding in Connecticut. Ad- 
ditionally, one of the prisoners’ families 
sued the Virginia Department of Cor- 
rections (VDOC) for $204 million for 
Virginia’s involvement. 

CDC, whose population grew from 
2,750 in 1980 to 18,000 in 2002, con- 
tracted with VDOC to house 500 excess 
“high-security” prisoners in Virginia 
prisons. The contract specified that no 
prisoners with mental illnesses or seri- 
ous medical problems would be 
transferred. 

Nonetheless, CDC transferred 
David Tracy, a known suicidal 20 year- 
old with six months left to serve on his 
2 year drug offense, to the Wallens 
Ridge, VA “supermax” facility - where 
Tracy hanged himself with a bed sheet. 
Although his CDC medical records in- 
dicated his suicidal attempt history, 
this information was allegedly not 
passed on to VDOC. CDC settled with 
Tracy’s family for $750,000. 

Lawrence Frazier, a 50 year old who 
was serving 30-60 years for rape, had a 
known serious medical history of dia- 
betes and schizophrenia. He was 
likewise transferred without appropri- 
ately advising VDOC of his medical 
history. But VDOC was treating him for 
his diabetes, so they were clearly 
aware of it. 

However, Wallens Ridge staff 
had no training or equipment to treat 
a diabetic shock condition. When 
Frazier suffered what guards took to 
be a heart attack, they strapped him 
down in five-point restraints and 
“treated” him with three shocks from 
an Ultron II stun gun. 

The lawsuit filed in US District Court, 
Richmond, VA alleged that after Frazier 
was shocked with 50,000 volts, he was 
left alone in an infirmary cell, bleeding 
from the mouth - hands and feet still 


strapped to the bed. He was later found 
unconscious and taken to a hospital, 
where he died after five days. (PLN, De- 
cember 2000, p.ll, “Stun Gun Death In 
Virginia Prison.”) Although VDOC’s medi- 
cal study claimed the stun gun played no 
role in Frazier’s death, the autopsy proved 
otherwise. Use of the stun gun was tem- 
porarily suspended. 

Named in the VA lawsuit were VDOC 
Director Ron Angelone, Wallens Ridge 
Warden Stan Young, prison doctor Larry 
Howard, several guards and nurses, and 
Correctional Medical Services, Inc., a St. 
Louis company that used to provide 
medical care at the prison, according to 
plaintiff’s counsel, John Fishwick. 

Early in 2002, CDC settled with 
Frazier’s family for $1.1 million. The 
settlement dealt only with CDC’s liabil- 
ity for transferring Frazier when his 
severe health problems made him an 
unsuitable candidate per the CDC- 
VDOC contract. VDOC was not a party 
to this settlement. 

The claims against VDOC, now part 
of Frazier’s family’s $204 million civil 
rights lawsuit, allege that prison offi- 
cials should have known that use of a 
stun gun for someone as ill as Frazier 
would cause complications. The suit 
goes on to accuse VDOC of inflicting 
emotional distress on Frazier’s brother 
by shipping him Frazier’s naked and 
unenbalmed corpse, covered only with 
a bloody sheet. 

After the two deaths, all VDOC Con- 
necticut “overflow” prisoners were 
moved from Wallens Ridge to Greensville 
(VA) Correctional Center, a medium secu- 
rity prison. In January, 2002, CDC 
unremittingly renewed its contract with 
VDOC, which charges only $64 per day 
per prisoner versus CDC’s home cost of 
$92 per day. This $28 per day savings for 
the 500 transferred CDC prisoners will re- 
coup the $1,850,000 cost of killing Tracy 
and Frazier in only 132 days. See: Estates 
of David Tracy and Lawrence Frazier v. 
CDC, Case No. 3:01-CV-362 (USDC, 
Conn.). | 

Additional source: Virginia CURE 


The 2002 Supplement to the 
JLM Fifth Edition is here! 


A Jailhouse Lawyer’s Manual 
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Fifth Edition 

2002 Supplement 

Columbia Human Rights 


Law Review 


Ordering information 

• Pay by check, money order, or stamps. 

• The 5th Edition is 1008 pages (paper); 
the Supplement is 588 pages (paper). 

• Discounted prices for inmates 
(includes shipping): 

o JLM 5th Ed. and Supplement: $43 
o 5th Edition only: $3 1 
o Supplement only: $12 if 5th Ed. 
previously purchased; $ 1 8 if 5th Ed. 
not purchased. 

• For non-inmate and institution price info, 
call 212-854-1601, write the address below, 
or email: jrnhum@law.columbia.edu 

To order, send payment to 
Columbia Human Rights Law Review 
435 W. 1 16th St. 

New York, NY 10027 


Incarcerated and Living 
with HIV? 

We want to help. 



Correct HELP 

The Corrections HIV Education 
Law Project 

CorrecfHELP'smission is to improve the 
treatment of inmates living with HIV We 
have worked with inmates and institutions 
to successfully improve conditions for 
inmates with HIV, both medically and 
socially, through education and legal 
advocacy. 

If you have difficulty receiving medical 
treatment, or are being treated differently 
because you are HIV positive, write to 
us. We may be able to help you. 

Correcf HELP 

PO Box 46276 
West Hollywood, CA 90046 

HIV Hotline: (323) 822-3838 (Collect) 
or (888) 327-0888 (Toll-free) 


Prison Legal News 


5 


February 2003 


U.S. District Court Finds Supermax Placement at Ohio Prison 
“Atypical and Significant Hardship” 


I n a ruling believed to be the first of 
its kind, Judge James Gwin of the 
United States District Court for the North- 
ern District of Ohio, found that the Ohio 
Department of Rehabilitation and Correc- 
tion (DORC) violated due process in the 
placement and retention of prisoners at 
the Ohio State Penitentiary (OSP) in 
Youngstown, Ohio, and ordered changes 
to be made. 

The OSP, DORC’s “supermax” 
prison, began operations in May 1998. 
Its purpose, according to DORC Director 
Reginald Wilkinson, was to lock down 
“prisoners who were hell-bent on disrupt- 
ing the orderly operation of our 
correctional facilities.” DORC officials 
routinely referred to these prisoners as 
“the worst of the worst,” although DORC 
never adequately defined this descrip- 
tion. Indeed, trial testimony established 
that DORC initially shipped prisoners to 
OSP with no clear policies or standards 
as to who qualified for supermax place- 
ment. 

In 2001, represented by Attorneys 
Staughton and Alice Lynd, the American 
Civil Liberties Union, and the Center for 
Constitutional Rights, OSP prisoners filed 
a class action suit against Director 
Wilkinson and other DORC officials, un- 
der 42 U.S.C. §1983, claiming a number of 
constitutional violations under the Eighth 
and Fourteenth Amendments. Most 
claims were settled prior to trial, leaving 
only the claim that DORC defendants vio- 
lated due process “in the selection and 
retention of [prisoners] for the OSP.” 

A bench trial was held in January 
2002, involving the testimony of twenty 
witnesses and the presentation of over 
1,000 pages of exhibits. The District Court 
found for the prisoner-plaintiffs. In issu- 
ing his findings and conclusions, in a 
decision dated February 25, 2002, Judge 
Gwin began by noting that “the Court ... 
was presented with evidence at trial sug- 
gesting that Ohio does not need a high 
maximum security [supermax] prison or 
does not need one with the capacity of 
the OSP.” 

Testimony from Peter Davis, a Parole 
Board member and the former executive 
director of the now -defunct Correctional 


by Robert Woodman 

Institution Inspection Committee of the 
Ohio General Assembly (CIIC), testified 
that, as CIIC director, he led investiga- 
tions of OSP operations. CIIC found that 
DORC lacked sufficient maximum secu- 
rity cells but, with the opening of OSP, 
had a large surplus of supermax cells. 
According to the court, “[t]he deficit of 
maximum security cells and the surplus 
of high maximum cells causes an imbal- 
ance in assigning [prisoners] to 
appropriate confinement.” Consequently, 
“Ohio risks having a ‘because we have 
built it, they will come’ mind set.” The 
court further noted that both CIIC and 
DORC’s own internal reviews of OSP op- 
erations criticized placement and 
retention criteria and methods. 

Court documents show that condi- 
tions at OSP are stark and severe. OSP 
prisoners are confined 23 hours a day in 
89.7 square foot cells that are sealed by a 
solid metal door with a small, thick glass 
window. The door is further sealed all 
around by metal strips. DORC does not 
use these metal strips at any other prison, 
even in Administrative Control. Meals are 
eaten alone, food being shoved through 
a cuff port, which guards also use to de- 
liver mail or to handcuff prisoners prior 
to removing them from their cells. 

The cells contain a narrow, inoper- 
able window to the outside that does not 
meet American Correctional Association 
standards. Prisoners have no control over 
cell temperature or airflow. Cells are fur- 
nished only with a sink, toilet, small desk, 
immovable stool, and a concrete slab 
covered by a thin mattress. The cell’s light 
can be dimmed but not extinguished. 

There is no outside recreation. Pris- 
oners may exercise one hour daily, five 
days a week. Exercise was solitary, but 
DORC recently permitted some prisoners 
to exercise in pairs. 

An outside audit by Drs. Joe 
Goldenson and Robert Cohen found nu- 
merous deficiencies in OSP medical care. 
Custody staff had no first aid or cardiop- 
ulmonary resuscitation training. Medical 
records and documentation were poorly 
organized and inadequate. Medical exami- 
nations were not conducted timely. 
Doctor-patient confidentiality was not 


preserved. Physical examinations were 
conducted through the cuff port or with 
prisoners rear-cuffed to a wall. Clinical 
protocols and staff training were inad- 
equate and OSP had “no adequate on-site 
leadership to implement” required 
changes. Mentally ill patients and chronic 
care patients were housed at OSP even 
though they could not, and did not, re- 
ceive adequate care. 

All visits are non-contact. Prisoners 
are strip-searched entering and leaving 
the visit. Until recently, prisoners on vis- 
its were shackled in an uncomfortable, 
wrist-contorting “black box.” OSP pris- 
oners are limited to two, ten-minute 
telephone calls per month. 

Prisoners do not work. There is no 
educational programming beyond G.E.D. 
All educational programming and most 
mental health programming are delivered 
via small black-and-white televisions in 
the cells. OSP prisoners “have almost no 
verbal communication with any other in- 
dividual.” 

The court concluded that OSP pris- 
oners “live under significantly different 
conditions than prisoners at Ohio’s other 
correctional facilities, including those pris- 
oners with maximum security 
classifications and those prisoners with 
maximum security classifications who are 
in administrative control.” 

In reviewing OSP’s prisoner place- 
ment procedures, the court, citing 
testimony from Peter Davis and from spe- 
cific OSP prisoners, found that placement 
criteria, when used, were inconsistently 
applied. Further, the court categorized 
DORC’s placement policies as too vague 
to satisfy due process. Moreover, DORC 
officials routinely ignored existing place- 
ment policies. The placement policy 
required no notice to the prisoner sent to 
OSP, and provided the prisoner no op- 
portunity to be heard. 

Even when OSP prisoners demon- 
strated model behavior and were 
recommended for security-level reduc- 
tions, DORC officials only did so nineteen 
percent of the time. The court found no 
objective criteria for rejecting security re- 
duction recommendations, a fact DORC’s 
own expert witnesses criticized. Prison- 
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ers denied security reductions were never 
told what to do to reduce their security 
levels. 

The court’s legal analysis found 
that DORC repeatedly violated OSP 
prisoners’ due process rights. Place- 
ment at OSP worked serious hardships 
on prisoners. In addition to the already 
described confinement conditions and 
personal restrictions, the court found 
that, as a serious consequence of OSP 
placement, supermax prisoners are in- 
eligible for parole. Moreover, the court 
found that DORC’s present and 
planned placement and retention pro- 
cedures for OSP prisoners were 
constitutionally deficient and that pris- 
oners’ remedies were inadequate. 

Significantly, judge Gwin held that 
OSP placement and retention met the 
“atypical and significant hardship” test 
of Sandin v. Conner, 515 U.S. 472, 484 
(1995). Further, because only prospective 
injunctive relief was sought, the prison- 
ers’ suit was not barred by Heck v. 
Humphrey, 512 U.S. 477 (1994) and 
Edwards v. Balisok, 520 U.S. 641 (1997). 

The Sixth Circuit had never set a 
Sandin test. Judge Gwin, discussing the 


appropriate test for an “atypical and sig- 
nificant hardship” found “... the better 
approach is to compare the range of 
prison conditions experienced [at OSP] 
against the complete range of conditions 
experienced by a broad range of similarly 
situated [prisoners].” Under this test, the 
nature, duration, and consequences of 
OSP placement satisfied Sandin. OSP 
prisoners had a liberty interest. 

Analyzing the process afforded OSP 
prisoners, the court held that DORC’s pro- 
cess was constitutionally inadequate, had 
great potential for error, and could be cor- 
rected at little administrative burden or 
additional cost. “The importance-of-af- 
fording [prisoners]: due process at their 
reclassification hearings cannot be over- 
stated,” the court said. The court also 
held that DORC’s use of “boilerplate 
language” and “form decisions” in 
sending prisoners to OSP “... does not 
show a reasoned consideration of the 
facts of the case necessary to show [a 
prisoner] due process.” 

On March 26, 2002, the Court ordered 
specific relief under 18 U.S.C. 
§3626(a)(l)(A) conforming to its Febru- 
ary 25, 2002, findings and conclusions. 


The court ordered no further placement 
ofprisoners at OSP until DORC had sub- 
stantially rewritten (and the court 
approved) DRC Policy 1 11-07, govern- 
ing OSP placement and retention, and 
further, had evaluated all current OSP 
prisoners under the revised policy. The 
court defined the type of notice and 
meaningful hearing a prisoner must re- 
ceive before being placed at OSP and 
further ordered that hearings be recorded 
and records maintained. The court or- 
dered specific changes be made to DRC 
policy 111-07. 

On April 26, 2002, the court re- 
viewed the stipulated injunctive relief 
and OSP prisoners’ objections to the 
stipulations on the settled claims. The 
injunction is for two years and includes 
$150,000 in attorney fees, plus $10,000 
annually in monitoring fees. The stipu- 
lation prohibits placing mentally ill and 
certain chronically ill prisoners at OSP. 
DORC must construct an outdoor rec- 
reation facility for OSP prisoners. The 
“black box” used at visits is eliminated. 
See: Austin v. Wilkinson, 189 F.Supp.2d 
719, 204 F.Supp.2d 1024 (ND OH 2002). 
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Third Circuit Sets High Standard for Supervisory Liability 

by Matthew T. Clarke 


T he court of appeals for the Third 
Circuit has set a very high stan- 
dard for proving supervisory liability in a 
case involving a guard who repeatedly 
sexually assaulted female juvenile pris- 
oners over the course of several years. 

Annie Marie Beers-Capitol and Aliya 
Tate, two former residents of a Pennsyl- 
vania state juvenile detention facility who 
were sexually assaulted by guard Barry 
Whetzel, sued the guard, his coworkers, 
and his supervisors under 42 U.S.C. § 
1 983 for violations of their Eighth Amend- 
ment rights. The district court granted 
summary judgment in favor of all the other 
defendants except Whetzel. The plaintiffs 
won a $200,000.00 judgment against 
Whetzel who, in separate criminal pro- 
ceedings, had been convicted of sexually 
assaulting the juvenile prisoners. The 
plaintiffs appealed the dismissal of the 
other defendants. The $200,000 award was 
not appealed. 

The Third Circuit court of appeals 
held that, to prevail on an Eighth Amend- 
ment case in the prison context, the 
plaintiffs must prove that the prison offi- 
cials were deliberately indifferent to a 
prisoner’s health or safety. Deliberate in- 
difference is a subjective standard under 
Farmer v. Brennan, 511 U.S. 825 (1994), 
which requires that the prison official 
must have actually known or been aware 
of the excessive risk to prisoners. Prov- 
ing that the officials should have known 
about the excessive risk is insufficient 
under this standard. 

The parties agreed that the sexual 
assaults were an excessive risk to the pris- 
oners, so the issue became one of whether 
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the supervisors and coworkers actually 
knew of the plaintiffs’ exposure to a high 
risk of sexual assault. 

Plaintiffs put forth two bases for their 
claims: the defendants who actually knew 
Whetzel was sexually assaulting prison- 
ers took no or inadequate measures in 
response to this knowledge; and the de- 
fendants who did not actually know that 
Whetzel was sexually assaulting prison- 
ers either implemented or failed to 
implement policies at the detention cen- 
ter that created an excessive risk of sexual 
assault. 

The Third Circuit held that the de- 
fendants who heard rumors of Whetzel 
having had sex with prisoners and did 
nothing to prevent future sexual assaults 
were not liable because there was no evi- 
dence that they believed the rumors, even 
if there were frequent and repeated ru- 
mors. Although a defendant’s knowledge 
may be proven indirectly by showing that 
the substantial risk would be obvious to 
a reasonable person, no such proof was 
offered. 

The policies promulgated by the de- 
fendants did not conform to the American 
Correctional Association’s Standards for 
Juvenile Training Schools in that: they 
did not require the presence of a female 
staff member at all times in female units; 
there was poor or no supervision at night; 
there was no surveillance system; private, 
unsupervised interactions between male 
staff and female prisoners was permitted; 
unsupervised trips off-grounds by female 
prisoners solely accompanied by male 
staff were permitted; supervisors allowed 
the staff members to decide on their own 
whether to report allegations of sexual 
abuse (despite a policy mandating the 
reporting of all such allegations); and 
prisoners were not provided multiple, eas- 
ily accessible opportunities to report 
sexual abuse. 

However, the Third Circuit held that 
this did not show that the defendants were 
deliberately indifferent in their 
policymaking. Plaintiffs failed to prove 
that the policymakers either failed to ad- 
equately respond to a pattern of past 
similar occurrences or ignored an obvi- 
ous risk. Even though, in Tate’s case, the 
supervisors knew of two prior allegations 
of sexual abuse by Whetzel, the Third 


Circuit stated that it “did not believe that 
two allegations constituted a pattern of 
past occurrences” as required to prove 
supervisory liability under Sample v. 
Diecks, 885 F.2d 1099 (3dCir. 1989). 

Even though an expert on juvenile 
prisons made a report that concluded that 
the facility’s administration “showed reck- 
less disregard for the safety of residents,” 
the Third Circuit held that the report “is 
an indictment of the administration,” but 
is insufficient to prove deliberate indif- 
ference. At most it showed negligence. 

With one exception, the defendants 
who were actually told about past inci- 
dences of sexual abuse by Whetzel were 
dismissed because they claimed not to 
have believed the allegations. The one 
exception was a guard who made file 
notes of the rumors of Whetzel’s miscon- 
duct “to cover my behind, in case it were 
true.” This guard failed to report to her 
supervisors several allegations of 
Whetzel’s past sexual misconduct with 
another prisoner and allegedly stated to 
Tate that “she kind of knew that Whetzel 
was messing with” juvenile prisoners but 
didn’t know he had been messing with 
Tate when Tate reported Whetzel’s as- 
sault on her. 

The Third Circuit held that this is sig- 
nificant evidence that the guard “was 
aware of facts from which the inference 
could be drawn that a substantial risk of 
serious harm existed” and it would not be 
a defense that the guard did not know of 
specific instances of sexual abuse involv- 
ing Tate. The Third Circuit noted that it 
was drawing all inferences in the plain- 
tiffs’ favor in coming to this conclusion. 
Thus, even that guard may be dismissed 
from the suit on remand if she alleges that 
she did not believe the prior rumors of 
sexual abuse. 

With this case, the Third Circuit 
seems to have set an impossibly high stan- 
dard for proving supervisory liability. It 
is the equivalent of requiring that prison- 
ers burn to death multiple times before 
supervisors can be held liable for having 
a policy that doesn’t require fire extin- 
guishers, fire hoses, or sprinklers in the 
prisons. The case was remanded to the 
district court for further proceedings. See: 
Beers-Capitol v. Whetzel, 256 F.3d 120 (3d 
Cir. 2001). H 
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Ninth Circuit Upholds Sanctions Against Idaho DOC Lawyer; 

DOC Retaliated for Litigation 


T he Ninth Circuit court of appeals 
upheld the injunctive relief 
granted against Idaho Department of Cor- 
rections (DOC) officials for retaliating 
against prisoners who filed grievances 
or litigation. Sanctions awarded against 
the defendants’ attorney were also up- 
held where he ‘‘received, read and used 
bootlegged copies of legal correspon- 
dence between inmates and their lawyer.” 

Idaho state prisoners filed suit un- 
der 42 U.S.C. § 1983 in Idaho federal 
district court alleging DOC officials re- 
taliated against prisoners who filed, or 
assisted other prisoners in filing, griev- 
ances or litigation. Each named plaintiff 
had been a law clerk in the prison’s law 
library whose job was to assist other pris- 
oners in preparing legal documents. 

The plaintiffs helped prepare the suit 
with assistance of outside counsel. They 
kept their written materials, including 
notes, research and correspondence with 
their attorneys in two three-ring binders. 
The binders were marked with the name 
of the case, stored in a restricted access 
shelf in the law library, and had to be 
signed out to be used. The district court 
found that they “could not have done 
anything more to secure the confidenti- 
ality of the documents.” 

A prison official secretly copied the 
letters from the attorneys, forwarding the 
copies to the Deputy Attorney General 
(DAG) representing the defendants. The 
letters included a “summary ofplaintiffs’ 
counsel’s analysis of the strengths of 
some ofPlaintiffs’ claims, settlement pros- 
pects, and prospects for recovery at trial” 
and arrived at the DAG’s office during 
settlement negotiations. The letters re- 
viewed litigation strategy, theories of the 
case, evidence availability on actual in- 
juries, and other sensitive issues. “In 
short, these documents were of the most 
sensitive kind — the kind any trial lawyer 
would recognize as privileged, highly 
valuable, very confidential, and poten- 
tially devastating in the wrong hands.” 

After four months, co-counsel, an- 
other DAG, sought advice from a 
supervisor regarding the privileged docu- 
ments. The supervisor asked the Idaho 
State Bar. The State Bar and supervisor 


by Matthew T. Clarke 

told co-counsel not to read any more of 
the documents and to turn them over to 
the court. Nonetheless, the DAGs encour- 
aged DOC officials to continue providing 
privileged documents and did not inform 
the court or plaintiffs of their receipt for 
another four months when, “in a remark- 
able display of chutzpah,” they filed a 
motion for contempt premised on the privi- 
leged documents. 

The district court rejected the DAGs’ 
contention that the prisoners waived 
privilege by storing the documents in an 
area of the law library accessible to guards 
because all of the prison is accessible to 
guards. Also rejected was the DAGs’ 
claim that privilege was waived because 
the documents showed that plaintiff’s 
counsel attempted to perpetrate a fraud 
on the court. The court found no evidence 
of fraud. 

The district court found that the 
DAGs’ actions violated the ABA’s ethi- 
cal guidelines, federal common law, and 
the supervisor’s and State Bar’s instruc- 
tions. Using its inherent power under 28 
U.S.C. § 1927, the district court sanctioned 
the DAGs $4,500. 

On appeal, the Ninth Circuit upheld 
the district court’s sanctions and judg- 
ment noting that this “case exemplifies 
antagonism toward prisoner litigation at 
the cost of constitutional rights and legal 
ethics.” The sanctions were justifiable 
under Fink v. Gomez, 239 F.3d 989 (9th 
Cir. 2001 ) because the DAGs acted in bad 
faith and their actions did “not pass even 
the most lenient ethical ‘smell test.’” Fur- 
thermore, the DAGs “unreasonably and 
vexatiously” multiplied the proceedings 
which also justifies sanctions under § 
1927. 

The Ninth Circuit also held that the 
higher-ranking defendants’ claim that they 
were only responsible for the retaliation 
they ordered was actually inculpatory. “A 
policy or custom may be found either in 
an affirmative proclamation of policy or 
in the failure of an official to take any re- 
medial steps after the violation.” The 
defendants’ turn-a-blind-eye approach 
made it clear to officers that they could 
get away with anything without fear of 
an investigation or discipline. Therefore, 


the defendants were responsible for the 
conduct of their officers. 

The injunction only affected the six 
named plaintiffs, was narrowly drawn, 
and comported with the PLRA. Further- 
more, the defendants’ proclamation that 
its employees would not continue to re- 
taliate was insufficient in light of the many 
years of retaliation tacitly approved by 
the high-ranking defendants. The judg- 
ment, injunction, and sanctions were 
upheld. See: Gomez v. Vernon, 255 F.3d 
1 1 18 (9th Cir. 2001). | 


New Orleans Is The 
Place To Be From April 
4th through 6th !! 

Critical Resistance South 

will be conducting its Beyond the 
Prison Industrial Complex Con- 
ference and Strategy Session 

from Friday, April 4th to Sunday, 
April 6th, 2003, at the Treme Com- 
munity Center, 1400 Saint Philip 
St., New Orleans, Louisiana. 

Several thousand people are ex- 
pected to attend the conference 
that will bring like minded people 
together to share ideas, and pro- 
vide hands-on methods to help alle- 
viate the catastrophic effects reli- 
ance on prisons, police and surveil- 
lance as an answer to social, politi- 
cal and economic problems, is hav- 
ing on the politically disenfranchised 
segment of American society. 

Angela Davis will be the highlight 
speaker on the opening day and she 
will be participating in a workshop. 

PLN Editor Paul Wright will participate 
live by telephone in a prison/prisoner 
media workshop on Saturday morning. 

There will be many workshops cov- 
ering a variety of areas of interest. 
Prison activists will be traveling 
from as far away as Australia to 
participate in the conference. 

For information about the conference 
and housing availability, Email: 

crsouth@criticalresistance.org 
Call: 504-837-5348 
Write: Critical Resistance South 
P.O. Box 791213 
New Orleans, LA 70179 
Look on CR South's Website: 
http:/ /www.criticalresistance.org/ 
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Washington Police Scientists’ Work Under Scrutiny 


I nnocence Project Northwest 
(IPNW) is undertaking a review of 
cases in which Washington State Patrol 
scientists Arnold Melnikoff and Michael 
Hoover conducted forensic testing or 
offered expert testimony. 

It was recently revealed that 
Melnikoff engaged in scientific fraud dur- 
ing his tenure as the director and hair 
examiner for the Montana State Crime 
Laboratory during the 1980’s. MelnikofFs 
false testimony about hair comparisons 
led to at least two wrongful convictions 
of factually innocent men in Montana. 
The most recent exoneration involved 
Jimmy Ray Bromgard. Mr. Bromgard was 
released from prison on September 30, 
2002, when DNA testing established his 
innocence. He had served 15 years of his 
40-year sentence. 

Melnikoff served as the director of 
the Montana State crime laboratory from 
1970 to 1989. He then moved to the Wash- 
ington State Patrol, working briefly in the 


Kelso office before moving to the Spo- 
kane office. At least initially, it appears 
that his work in Washington was re- 
stricted to drug analysis and site 
inspections at alleged clandestine drug 
labs. Melnikoff’s work is undergoing an 
audit by the Washington State Patrol, in 
conjunction with IPNW and the Inno- 
cence Project at Cardozo Law School. 

Michael Hoover, a chemist with the 
Washington State Patrol, was sentenced 
in November of 200 1 after he admitted to 
taking heroin from evidence room 
samples. Hoover worked for 1 1 years at 
the patrol’s crime lab in Marysville and 
was one of several scientists in the lab 
responsible for testing evidence samples 
from Snohomish, Skagit, Whatcom, Is- 
land, Clallam and Jefferson counties for 
the presence of illegal drugs. After his 
arrest, Snohomish County prosecutors 
dropped 126 cases. 

However, many individuals remain 
either incarcerated or convicted for crimes 


in which Hoover conducted testing. Re- 
cently the Court of Appeals, Div. I, 
overturned the convictions of James 
Roche and Roy Sweeney for methamphet- 
amine possession, holding that the newly 
discovered evidence of Hoover’s malfea- 
sance broke the chain of custody and 
tainted the integrity of their trials. See: 
State v. Roche ; 59 P.3d 682 (2002). 

If your case, or others that you know 
about, was one in which Melnikoff or 
Sweeny conducted forensic testing or 
offered expert testimony please write to: 
IPNW, University of Washington School 
of Law, 1100 N.E. Campus Parkway, Se- 
attle, WA98105. The more detail you can 
provide about the case and the signifi- 
cance of Melnikoff or Hoover’s 
involvement - the better (i.e. cause num- 
ber, nature of the testimony, any 
concerns that you had about the testi- 
mony). But, even a minimal amount of 
information will be helpful in tracking 
down the cases. E 


Protecting Your Health and Safety: A Litigation Guide for Inmates 

by Robert Toone, Southern Poverty Law Center, 2002, 328 pages 
Review by Paul Wright 


T he bottom-line for most prison- 
ers is surviving prison. That 
means staying healthy, getting medical 
care as needed in a safe environment and 
not being assaulted by prisoners and 
staff. Everything else-free speech, reli- 
gious freedom, disciplinary hearings, etc., 
is incidental to surviving in the first place. 
Perhaps recognizing this prioritization of 
needs is why Protecting Your Health and 
Safety’ (PYHS) focuses primarily on medi- 
cal issues, the right to be free from attack 
by prisoners and staff and basic condi- 
tions of confinement. 

The author is a former staff attorney 
for the Southern Center for Human Rights 
in Georgia who has extensive experience 
litigating prison and jail cases. The book 
is written in a clear, straightforward style 
that is to the point and easy to under- 
stand. It focuses on enforcing the Eighth 
amendment right to be free from cruel and 
unusual punishment by getting adequate 
medical care, humane living conditions 
and protection from assault by staff and 
prisoners, via litigation in the federal 
courts. 


PLS'// begins with a very basic over- 
view of prisoners’ general civil rights in 
prison and then moves into a detailed dis- 
cussion on the right to be free assault by 
staff, the right to adequate medical care 
(broken down by specific issues), pro- 
tection from assault by other prisoners 
and humane conditions of confinement. 

It then goes into a comprehensive 
explanation of the legal system. It explains 
the necessity of exhausting administra- 
tive remedies before filing suit in federal 
court as well as the remedies available 
once in court. It also has an up to date 
section explaining the Prison Litigation 
Reform Act and what it means for pris- 
oner litigants. More significantly, it gives 
a detailed explanation on how to go about 
actually filing a suit, applying the law to a 
specific case, and each stage of the liti- 
gation process including the importance 
of conducting legal research before filing 
suit. 

The book is packed with up to date 
case citations that will be invaluable to 
prisoners researching these issues. Even 
prisoners who do not plan to litigate a 


civil rights claim would benefit by read- 
ing this book because it gives a clear 
explanation of the bare minimum pris- 
oners are entitled to as far as physical 
safety and health goes. People can’t 
assert their rights unless they know 
what they are. Published in 2002, it is 
fairly comprehensive and up to date on 
these topics. 

The book is published by the South- 
ern Poverty Law center out of recognition 
that the legal needs of the American 
prison population overwhelm the meager 
resources available. Thus, the reality is 
that most legal claims have to be brought 
by pro se prisoners if they are going to 
be brought at all. PYSH is a good way to 
get a head start on that process. 

PSYH is an invaluable addition to any 
prison law library as well as for the indi- 
vidual prisoner, litigant or not. It is very 
reasonably priced and highly recom- 
mended. To order, send $10.00 per copy, 
which includes shipping, to: Protect Your 
Safety and Health, Southern Poverty Law 
Center, P.O. Box 548, Montgomery, AL 
36101-0548. ■ 
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Washington Jail Sued Over Conditions 

by Lonnie Burton 


O n February 25, 2002, a county 
jail prisoner in Port Hadlock, 
Washington brought a class action law- 
suit against the Jefferson County jail 
alleging near barbaric jail conditions that 
include inadequate health care, frigidly 
cold cells, broken plumbing, flooding, and 
inadequate clothing and bedding. 

The prisoner who filed the suit, 
Shawn Orndorff, is being represented by 
attorneys Aaron H. Caplan and David C. 
Fathi of the American Civil Liberties 
Union of Washington and the National 
Prison Project. The suit was filed in fed- 
eral district court in Tacoma and has been 
certified as a class action. 

The defendants in the suit, Jefferson 
County, Jefferson County Sheriff Peter 
G. Piccini, Superintendent of Corrections 
Carla Schuck, andjail sergeant Steve Rich- 
mond, are all accused of subjecting the 
prisoners at the jail to actual or imminent 
harm from the lack of “adequate medical, 
dental, and mental health care,” as well 
as “physical violence” and “inadequate 
environmental health and sanitation” 
conditions. The suit further alleges that 
prisoners are being denied proper access 
to the courts, and are denied all access 
to books, magazines and newspapers. 

Orndorff, who at the time the suit 
was filed was serving a sentence on one 
charge and awaiting trial on another, was 
initially booked into the jail in December 
200 1 . He alleges that during the winter 
months his cell was so cold that he could 
see his breath. Only one blanket and a 
prison jumpsuit are provided for warmth 
and requests for additional blankets are 
denied, the suit says. To help ward off 
the cold, Orndorff has been forced to cre- 
ate “makeshift hot water bottles from old 
shampoo containers,” according to the 
complaint. 

The cells also have no running wa- 
ter, which means that after evening 
lockdown, prisoners have no way to 
wash their hands after using the toilet 
and have nothing to drink. The suit also 
alleges that clean laundry is provided 
only sporadically or not at all. 

Other jail conditions complained of 
in the suit include inadequate medical 
treatment, inadequate jail staffing and 
inadequate plumbing. The jail has no 
health care workers on staff and a single 


nurse comes to the jail once a week to 
conduct sick call. During the rest of the 
week, the suit claims that jail custody staff 
make medical decisions for prisoners re- 
quiring or requesting treatment. The suit 
further charges that needed medications 
are routinely denied and prisoners with 
pre-existing conditions “are placed on 
lower dosages or different drugs at the 
discretion of untrained Jail staff.” The re- 
sult, according to the suit, is that 
prisoners have suffered “avoidable sei- 
zures, panic attacks, and other serious 
medical problems.” 

The jail also creates a potentially 
volatile and dangerous situation, accord- 
ing to the complaint, because only one 
guard is usually on duty to supervise 46- 
60 or more prisoners. “Because of 
inadequate supervision and heightened 
tension due to overcrowding (jail capac- 
ity is 46), fights break out among 
prisoners, and corrections staff do not 
intervene.” 

The jail’s physical plant is also fail- 
ing, leading to a dangerous and unhealthy 
environment. In addition to the extreme 
cold in the winter, the jail is unbearably 
hot during the summer, the suit says. The 
plumbing is so insufficient that toilets 
constantly overflow, floor drains clog and 
backup, and a “strong sewage odor” per- 
meates the jail. 

Jail rules also unconstitutionally im- 
pinge on prisoners’ rights by providing 
no access to a law library, improper han- 
dling of legal mail, not permitting attorneys 
to meet with their prisoner/clients, and by 
locking the jail down during the day 
thereby denying prisoners the opportu- 
nity to telephone their lawyers. The jail 
also prohibits all access to books, maga- 
zines and newspapers, “in violation of the 
First and Fourteenth Amendments to the 
U.S. Constitution.” 

The suit seeks declaratory relief “hold- 
ing that defendants’ acts and omissions as 
alleged herein are unconstitutional and il- 
legal, and injunctive enjoining defendants 
“from subjecting plaintiffs to the condi- 
tions set forth” in the complaint. The suit 
finally seeks costs and reasonable attor- 
neys fees pursuant to 42 U.S.C. § 1988. 
See: Orndorff v. Jefferson County, et al., 
No. CV02-5096, U.S.D.C., Western District 
of Washington (Tacoma). | 
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Protecting Your Health & Safety is written 
for inmates who do not have the help of 
a lawyer and who want to defend their 
rights to health and safety within a jail or 
prison and, if necessary, a court. It does 
not deal 'with legal defense against crim 
inal charges or challenges to convictions 
that are on appeal . 

The Southern Poverty Law Center is 
distributing this book for $10.00 
(including shipping and handling). To 
order a copy, send a check or money 
order to this address: 

Protecting Your Health & Safety 
Southern Poverty Law r Center 
P.O. Box 548 

Montgomery, AL 36101-054,8 
Be sure to include your name, identification 
number (if any), and mailing address. 
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System Examined in Death of Washington Prisoner 

by Angela Galloway 


B y the time the guard helped him, 
the 32-year-old burglar’s eyes 
and skin glowed yellow. Curled up on his 
metal bunk at McNeil Island Correctional 
Center, Phillip Montgomery’s lanky, ath- 
letic body lay weak from days of pain and 
vomiting. 

A nurse refused to even look at the 
prisoner, according to the guard’s testi- 
mony. Other health workers had turned 
him away hours earlier. 

But the guard could see what they 
missed. 

Montgomery, son of a Pentecostal 
bishop and father of two young girls, was 
hours from death. 

His family says the prison’s mistakes 
amounted to a death sentence. And to- 
day, that large University Place family 
hopes that its wrongful-death lawsuit, 
originally set for an October 2002 trial, 
will force the state to finally address years 
of warnings that holes in prison health 
care threaten prisoners, prison staffers 
and taxpayers. 

Over the past five years, the state 
has spent more than $ 1 .26 million in judg- 
ments, settlements and damage claims 
stemming from poor prison health care, 
according to the state Office of Risk Man- 
agement. 

Although the state denies medical 
malpractice in the Montgomery suit and 
points blame at Montgomery and the 
nearby Tacoma hospital where he died 
nearly three years ago, some who cared 
for Montgomery at McNeil Island Cor- 
rectional Center that night acknowledge 
that his care was poor. 

The family’s lawyers and some 
health workers say it’s the inevitable out- 
come of ignoring problems documented 
for years. 

In June 2002, a state consultant’s re- 
port said Washington prisons lack 
medical oversight and guidance, and es- 
timated that workers miss diagnoses more 
than a fourth of the time for some condi- 
tions. Each year, state Health Department 
inspections find problems such as inad- 
equate staffing and training at McNeil and 
other prisons. 

It’s been going on for years: 

> In the three years before 
Montgomery’s death. Health Department 


inspectors reported at least three times 
that McNeil’s staff was inadequately 
trained in areas such as CPR, first aid and 
emergency care. 

> At least twice, they warned that 
staff shortages at McNeil stretched clini- 
cians too thin. 

> Health inspectors complained 
four times in three years of shoddy pa- 
tient records. 

All the while, consultants to the 
prison agency said administrators failed 
to provide clinical oversight or basic stan- 
dards of care to nurses, doctors and 
physician’s assistants. 

When Montgomery died, the top 
administrator of medical care at McNeil 
was not a doctor, or a nurse, or even a 
college graduate. She was a custody unit 
supervisor who had been promoted to 
acting health care manager. A doctor and 
other clinicians were on staff, but it was 
the administrator who set policy and over- 
saw the operations. 

‘The good, the bad" 

Phillip Montgomery was the eighth 
of 1 0 children from a stable family of Chris- 
tian activists. At his 1999 funeral service, 
about 500 people crowded into the 
Greater Christ Temple Church founded by 
his parents, Curtis and Elinor Montgom- 
ery, more than four decades ago. 

They remembered young Phillip, the 
creative child who sketched architectural 
designs, built rock gardens and even con- 
structed a 60-square-foot miniature village 
with ponds, bridges and a church. 

And they remembered how Phillip, like 
his siblings, inherited his father’s 
athleticism. But for Phillip, ninth-grade bas- 
ketball tryouts proved an early — and 
possibly formative — disappointment, said 
his younger brother, John Montgomery. 

Phillip struggled with the stricter re- 
gime at their new school, his brother said, 
and he was cut from the team. “He kind of 
went into a funk after that. We were 
taught that hard work pays off.’’ 

It wasn’t long before he slipped into 
a cycle of trouble. He was the only one of 
his siblings to go to jail, use drugs or even 
to smoke cigarettes, his mother said. 

Montgomery’s adult record began at 
19, when he cut a bathroom window 


screen, crawled into an apartment and 
stole a $3 roll of quarters. 

His run-ins with the law — nearly 
every year for the next decade — mostly 
followed the same pattern. Caught red- 
handed, usually with a two-bit haul, he’d 
plead guilty. All the while, according to 
court documents, he battled a drug prob- 
lem. 

Police once caught him in a sports 
car that had been reported stolen, after 
he tried to trade the stereo for food at a 7- 
Eleven. 

Early on Nov. 5, 1998, Montgomery 
entered a Federal Way apartment through 
an unlocked sliding glass door. He ran 
away after the renter confronted him, and 
police caught him a short time later. He 
pleaded guilty to attempted burglary and 
was sentenced to 53 months in prison on 
March 12, 1999. 

During his prison stays, Montgom- 
ery wrestled with his past. His writings 
home matured over the years: missives 
of regret, poems of gratitude, promises to 
seek God. 

In one, he talked about his recent 
transfer to McNeil, how he was sched- 
uled to see a doctor, how he had faith 
things would get better. “I guess there’s 
some truth to the saying that God will 
cause the sun to shine on the good, the 
bad and the ugly. At the moment. I’m not 
sure which category 1 fall under. 

“But I (am) pretty sure I’m covered.” 

A few months later, he was dying. 

Treatment by phone 

Those final fall day days, Mark Bolf 
watched his cellmate fade in and out of 
consciousness, sometimes writhing and 
crying from the intense stomach pain. “I 
thought (the prison) would do some- 
thing,” said Bolf, who begged for help. 
“It came to a point when I spoon-fed him 
oatmeal, and then he got a vacant look in 
his eyes.” 

Shortly after 7 p.m. on Sept. 6, 1999, 
Montgomery showed up at the McNeil 
Island medical clinic, complaining of vom- 
iting, diarrhea, abdominal pain and 
inability to urinate. He had a fever of 102.5. 

Records indicated that he had been 
diagnosed with hepatitis C years earlier. 
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Many people infected with hepati- 
tis C eventually develop chronic liver 
disease, and many suffer liver failure. A 
consultant for the state estimates that 
nearly 10 percent of Washington prison- 
ers are infected with the virus. 

But according to sworn depositions, 
other court records and interviews with 
the Seattle Post-Intelligencer , the prison 
health workers who cared for Montgom- 
ery missed the signs that his liver was 
failing. 

In fact, they’d ignored such clues 
for months, according to testimony from 
a Montgomery family witness, Dr. 
Roderic Gottula, former medical director 
of Colorado’s prison department. Gottula 
was also appointed an independent 
health services monitor at Washington’s 
women’s prison after the state settled a 
class action lawsuit there in the 1990s. 

Tests in June and July 1999 showed 
Montgomery was in liver failure, Gottula 
said. “I see nothing in the records that ... 
show me that they addressed it at all,” he 
said. 

Registered nurse Carol Hoke, who 
first cared for Montgomery on that Sep- 
tember evening, said she was never 
trained in how to spot such symptoms of 
complications of hepatitis C. 

As was often the case, only nurses 
manned the health clinic that night. In 
urgent situations, they call physician’s 
assistants and doctors for advice. 

So Hoke turned to physician’s as- 
sistant Perry Bartram, who monitored 
Montgomery’s care by cell phone from a 
SeaTac motel, where he was spending an 
evening with his wife. Bartram said the 
state had not trained him in hepatitis or 
liver disease. 

It was the closest Montgomery 
would come to a doctor that night. 

The state can’t get enough doctors 
to staff its prisons. The Corrections De- 
partment employs only five doctors for 
more than 16,000 prisoners. Beyond that. 
Corrections contracts with dozens of pri- 
vate, part-time doctors. 

As a result, physician’s assistants 
and nurses make many clinical decisions. 
In some reports, consultants have 
warned that physician’s assistants make 
too many decisions with too little super- 
vision from doctors. 

Bartram ordered Hoke to hydrate 
Montgomery with a saline IV. He figured 
Montgomery might have a kidney stone 


or the flu — Hoke said something about 
the flu going around, Bartram said. 

The family has filed a lawsuit against 
the state in Phillip’s death nearly three 
years ago. 

Hoke flushed Montgomery with 
nearly 2 liters. He still couldn’t urinate. 
Hoke later acknowledged in a deposition 
that such inability indicated renal failure. 

While Hoke missed the signs, Bartram 
apparently suspected liver failure. He or- 
dered urgent blood tests to be rushed to 
a Tacoma lab by ferry and taxicab. 

There, the system failed again. Those 
tests would prove critical but futile. 

Paper towel charts 

Inaccurate and inadequate record 
keeping is among the most common fail- 
ings that state Health Department 
inspectors find in prison health systems. 

Often, health workers fail to docu- 
ment vital health data, such as which 
medications are administered or critical 
health conditions, including allergies to 
drugs. They blame short staffing — a rou- 
tine deficiency cited in Health Department 
inspections. 

The next several hours of 
Montgomery’s care proved no different. 

For security reasons, nurses were 
prohibited from taking charts into exam 
rooms, nurse Hoke said. Instead, they kept 
exam notes on “nursing stationery”: pa- 
per towels. 

For Montgomery, “I can remember at 
least three paper towels,” Hoke said in an 
interview in her Spanaway mobile home. 

Looking back during a recent court 
deposition, it was clear that the towels 
didn’t all make it onto his chart. 

Hoke also failed to note in the clinic 
logbook that urgent lab tests were pend- 
ing for Montgomery. Hoke and some of 
her colleagues stopped using the log- 
book, she said, after it degenerated into a 
“battle book” of intershift gripes between 
stressed-out clinicians. 

Three times in the previous two 
years, state health inspectors had re- 
ported that McNeil workers kept 
inadequate log records. 

Around midnight, Hoke wrapped up 
her shift and went home. 

Over the years, Hoke had complained 
in two dozen memos to supervisors, she 


said, that the lack of staff forced danger- 
ous shortcuts. 

Several months after Montgomery 
died, Hoke said, she was forced to leave 
her job over an accusation that she had 
an inappropriate relationship with an pris- 
oner. She denies the accusation. 

Shortly after Hoke left that night, 
Bartram had Montgomery sent back to 
his cell with a painkiller and instructions 
to drink fluids and to see a doctor during 
regular “sick call” hours later that day. 

“Truthfully, Phillip Montgomery 
should have been taken to the hospital 
that night?” Jack Connelly, the Montgom- 
ery family’s attorney, asked Bartram. 

“Hell, yes,” Bartram testified in the 
deposition. 

“It is fair to say ... Montgomery did 
not receive good medical care, correct?” 

“Yeah, I think I have to say that.” 

No one looked 

By the morning of Sept. 7, 
Montgomery’s every struggled breath 
produced a hellish rattle, said Bolf, his 
cellmate. 

“I was trying to find things in the 
Bible to help him,” said Bolf, who some- 
times lent Montgomery a radio so he 
could listen to his father’s sermons. 

Around 8 a.m., Montgomery gave his 
mother’s phone number to Bolf. “He fi- 
nally accepted what was happening,” 
Bolf said. “It was the hardest call I ever 
made.” 

All morning, Elinor Montgomery 
called the prison and begged for informa- 
tion. She got no answers, she said. 

One of the calls reached prison guard 
Jack Knight, according to his deposition 
testimony. 

The guard could see Montgomery 
was seriously ill — unresponsive, unable 
to walk. When a nurse on duty refused to 
even go look at the prisoner, he said, he 
finally turned to the convicts. 

Montgomery’s fellow prisoners car- 
ried him down to the nurse, and then he 
was taken back to the health clinic that 
had turned him away hours earlier. 

By then, Bartram had arrived for his 
shift. 

Bartram discovered that no one had 
even looked at most of the urgent lab tests 
he had ordered — although they’d prob- 
ably arrived hours earlier. 
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System (continued) 


A health inspection at the Monroe 
Correctional Center two years earlier, in 
March 1997, revealed that staff failed to 
adequately monitor lab tests sent off-site 
— and that similar problems had been 
documented at other Washington pris- 
ons. 

Montgomery’s yet-unread lab tests 
indicated he was acutely ill. 

Chart notes from the night before, 
too, suggested that Montgomery was 
seriously ill. 

The nurses must have left out infor- 
mation during the phone conversations, 
Bartram said in his deposition, because 
it’s not his way to put off ill people. 

Sometimes, he said, nurses omitted 
important details when they called for di- 
rection. Sometimes the charts didn’t 
match up. 

By the time Bartram and the doctor 
on duty shipped Montgomery to St. Jo- 
seph Medical Center in Tacoma shortly 
before noon, he was barely able to speak. 

The Montgomerys had no idea he 
was at St. Joseph. When he slipped into 
a coma that afternoon, his parents and 
brother were only a few blocks away. 

At church. 

State blames prisoner 

When officials finally contacted the 
Montgomerys that evening, it was to tell 
them their son was dead. 

“His arms were folded across his 
waist, and he was still warm. 1 held his hand, 
rubbed his head and stroked his forehead,” 
Elinor Montgomery wrote in a court filing. 
‘“Phillip, ’ I said, ‘we didn’t know you were 
here. We would have been here.’” 

An autopsy report later revealed that 
Montgomery’s liver was scarred with cir- 
rhosis, an indication of advanced liver 
disease. 

Hepatitis experts told the P-I that 
some prison health workers ignored clas- 
sic signs of severe infection — 
particularly for a patient known to suffer 
liver disease. Such septic infections can 
be difficult to turn around — but not im- 
possible. His family complains that he 
never even got that chance. 

In an interview, 70-year-old Elinor 
Montgomery, her gray-streaked, shoul- 


der-length hair curled under in a soft wave 
over her shoulders, said, “Just because 
you are an inmate doesn’t mean that 
you’re not a human being.” 

Connelly, the family lawyer, said the 
state refused to treat Montgomery’s hepa- 
titis with the expensive anti-viral drugs a 
doctor had recommended after he was di- 
agnosed. 

The state’s process for reviewing re- 
quests for specialized treatment is 
“archaic” and fails to use nationally ac- 
cepted guidelines, this year’s consultant 
report found. 

And Corrections officials knew from 
audits and memos that prison health care 
staff were overworked and undertrained 
and did nothing about it, Connelly said. 

The state’s lawyer disagrees, and 
declines to discuss the state of Washing- 
ton prison health care. 

“We don’t think the system had any- 
thing to do with whether or not Mr. 
Montgomery was provided appropriate 
medical care,” said Assistant Attorney 
General Pete Berney. “This case all boiled 
down to one issue: Was Phillip Montgom- 
ery treated appropriately?” 

“And our position is that he was.” 

Because Montgomery acknowledged 
that he used drugs, and hepatitis C is of- 
ten spread through sharing drug needles, 
he shares some of the blame for his con- 
dition, Berney said. 

The state also argues in a court docu- 
ment that St. Joseph Medical Center is at 
least partially to blame. 

Summer Uprisings in 

A s temperatures rose last summer, 
so did tensions in some south- 

ernjails. 

Guards at the Craighead County jail 
in Jonesboro, Arkansas, used tear gas 
and stun guns to regain control of a cell 
block that housed 27 prisoners. Four pris- 
oners received minor injuries during the 
May 7, 2002, incident and were trans- 
ported to a nearby hospital. The takeover, 
which began after guards started a search 
for drugs and contraband, lasted approxi- 
mately 45 minutes. 

An apparent cell block takeover on 
August 6, 2002, involving 40 to 45 prison- 
ers at the Talladega County Jail in 
Talladega, Alabama began while the jail 
was already locked down due to a smaller 
uprising earlier in the day. The earlier inci- 


Berney would not discuss that issue, 
except to say that were a jury to find medi- 
cal malpractice, it could choose to pin at 
least some punishment on St. Joseph. 

St. Joseph insists Montgomery re- 
ceived proper care there. The hospital is 
not named as a defendant in the lawsuit. 

The state’s own witness, Dr. Richard 
Willson, Harborview Medical Center 
hepatology chief, testified in a deposi- 
tion that McNeil’s medical staff “didn’t 
seem to be completely committed to find- 
ing out the problem that Mr. Montgomery 
had and responding appropriately, 1 think, 
to some of the information that was re- 
lated to them.” 

Regarding St. Joseph’s care, he said, 
“there seemed to be quite a delay in his 
evaluation and management.” 

Suing the state was not easy for the 
family, said John Montgomery, a clean- 
cut and bespectacled 3 3 -year-old. 

“We were taught that you reap what 
you sow. ... I’m the kind of guy that says, 
‘If you don’t want to go to jail, don’t break 
the law,”’ he said. 

But “if Phillip had gotten the stan- 
dard of care that I would receive, he would 
be alive today,” he said. “The only way 
we can bring justice is by making the state 
feel some pain.” 

[Note: The Montgomery’ family later 
settled the lawsuit for $1 million. See 
p. 15 for details.] H 

Reprinted with permission from the Se- 
attle Post-Intelligencer. 

Three Southern Jails 

dent resulted in four guards being slightly 
injured and taken to a local hospital. The 
jail, which was designed to hold 120 pris- 
oners, presently holds about 200. 

Over 100 prisoners took control of 
Bellwood Detention Center, an adjunct of 
the Fulton County Jail in Georgia, after 
guards attempted to turn off a football 
game between the Atlanta Falcons and 
the Dallas Cowboys because it was “rack 
time.” The August 24, 2002, incident, 
which began between 11:00 and 11:30 
p.m., ended peacefully around 4:00 a.m. 
when Atlanta and MARTA police entered 
the cell block and found the prisoners in 
bed. No injuries were reported. H 

Sources: Memphis Commercial Appeal, 
Augusta Daily, Atlanta Journal Consti- 
tution 
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Washington DOC Settles HEP C Death 
Suit for $1 Million 


O n October 30, 2002 the Wash- 
ington Department of Correc- 
tions agreed to pay $ 1 million to the family 
of Philip Montgomery to settle a wrongful 
death suit filed by his survivors. Montgom- 
ery had hepatitis C and died from a lack of 
treatment on September 7, 1999, while con- 
fined at the McNeil Island Corrections 
Center (MICC) in Steilacoom, Washington. 

The details of Montgomery’s death 
by medical neglect are discussed at length 
in Angela Galloway’s article in this issue 
of PLN, and will not be repeated here. On 
March 14, 2001, Montgomery’s family 
filed suit in Pierce county superior court 
claiming that Montgomery’s death was 
due to the refusal of various MICC em- 
ployees, including then superintendent 
Dan Snyder and MICC medical director 
Thomas Lucky, to provide Montgomery 
with appropriate treatment for his hepati- 
tis C, even as he died from his illness. 
The suit claimed that this refusal to treat 
Montgomery, even as his condition and 
symptoms worsened, violated his Eighth 
amendment right to be free from cruel and 
unusual punishment as well as constitut- 
ing medical malpractice under state law. 
The state was also sued for negligence 
for its role in Montgomery’s death. Lt. 
James Dimotta was also sued for refus- 
ing to allow Montgomery’s family to be 
with him in the hospital as he died. Dimotta 
ensured that Montgomery died alone in 
a Tacoma hospital with no family support 
or comfort. 

The state of Washington settled the 
suit by paying Montgomery’s survivors 
$ 1 million on the week the case was sched- 
uled to go to trial before a Pierce county 
jury. The state denied any wrongdoing and 


claimed it settled to avoid the risk of a higher 
judgment had a jury ruled on the matter. 

Tacoma lawyer Jack Connolly, who 
represented the plaintiffs, said the settle- 
ment “Validates the fact that a prisoner’s 
life is worth something. Though he had 
had problems in his past, he was still en- 
titled to quality medical care. They 
shouldn’t have let him languish there. His 
infection was very, very treatable.” 

This settlement is the highest dollar 
amount ever paid in Washington State in 
a lawsuit involving a prisoner. It is the 
first time the state of Washington has 
paid seven figures to settle a prisoner 
related lawsuit. Despite Montgomery’s 
death, the Washington DOC continues 
its practice of refusing to treat prisoners 
infected with hepatitis C. The cost of 
such treatment is around $20,000 per year 
per patient. Apparently the Washington 
DOC has made the policy decision to risk 
the occasional wrongful death suit than 
to save lives by treating prisoners in- 
fected with hepatitis C. 

The plaintiffs in this case were rep- 
resented by Jack Connolly and Darrell 
Cochran of the Tacoma law firm of Gor- 
don, Thomas, Honeywell, Malanca, 
Peterson and Daheim. In addition to rep- 
resenting PLN in censorship litigation, 
the firm has obtained significant judg- 
ments and settlements in cases against 
the DOC involving parole supervision 
and medical neglect. See: Estate of Philip 
Montgomery’ v. McNeil Island Correc- 
tional Center, Pierce County Superior 
Court case No. 01-2-063877. | 

Additional Sources: Seattle Times, 
Seattle Post Intelligencer 


$15,555 Awarded to Beaten PA Prisoner 


O n July 15, 2002, a federal jury 
awarded $15,555 to prisoner 
Corey Jones. Jones was a minimum secu- 
rity state prisoner who was subpoenaed 
to testily at a hearing in Bucks County, 
Pennsylvania. Jones was shackled and 
handcuffed when he had an exchange with 
county sheriff’s deputy Howard Seddon, 
who was escorting him. Seddon then 
grabbed Jones and threw him up against a 
wall in the courthouse. Jones filed suit 


claiming Seddon attacked him in retalia- 
tion for Jones’ courtroom testimony and 
that the attack violated his Eighth amend- 
ment rights. 

A federal jury agreed and awarded him 
$15,555. Jones was represented by Phila- 
delphia lawyer Brian A. Gordon. Sec: .Jones 
v. Seddon, US DC, ED PA, case No. 01CV- 

3890.® 

Source: National Jury Verdict Reporter 
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Boston Jail Strip Searches Unconstitutional 


A Boston City Police Department 

.ZifBPD) policy of invasive and 
degrading strip-searching of all female 
detainees, regardless of the cause of 
their detention, while not similarly 
treating male detainees, violated the 
unreasonable search provisions of the 
Fourth Amendment and the Equal Pro- 
tection Clause of the Fourteenth 
Amendment. The City of Boston was 
accordingly found liable for unspeci- 
fied damages. 

Bronwyn Ford was arrested and 
booked by BPD on a defective default 
warrant (for allegedly failing to pay a 
$250 restitution fee); whereupon she 
was subjected to two strip searches 
and a visual body cavity search at the 
Berkeley Street lockup. She alleged that 
the searches were excessive and hu- 
miliating because she was required to 
strip completely naked, lift her breasts 
so jail officials could inspect under- 
neath them, and spread her buttock 
cheeks. After one night in jail, she was 
released by the court when it was de- 
termined that the warrant was issued 
in error because the fee had in fact been 
paid. 

The principal constitutional ques- 
tions brought in US District Court (D. 
Mass.) by Ford and the class of all 
other female BPD detainees were that 
such thorough searches were excessive 
when applied to all detainees, regard- 
less of whether they were booked for a 
traffic ticket or murder - thus violating 
the Fourth Amendment as “unreason- 
able searches,” and that male detainees 
were not unilaterally subject to the 
same invasive treatment - in violation 
of Fourteenth Amendment equal pro- 
tection guarantees. 

Because Ford had opted out of the 
class, her motion for summary judgment 
was dealt with separately by the court. 
In that action, the court granted her 
summary judgment motion as to the 
Fourth Amendment and equal protec- 
tion claims, leaving open a future 
proceeding to determine damages. See: 
Ford v. City of Boston, 154 F.Supp.2d 
123 (D. Mass. 2001). 

The class action proceeded under 
the same case number. Flere, the court 


by John E. Dannenberg 

had to deal with detainees who were 
incarcerated for more serious crimes as 
well as for petty crimes. 

Analyzing the Fourth Amendment 
argument in more detail, the court al- 
lowed that detainees booked for violent 
or drug crimes might well warrant more 
thorough search procedures. But since 
BPD’s strip-search policy made no ef- 
fort to either premise such searches on 
individualized factors or to identify a 
class of arrestees that reasonably 
posed a heightened risk to institutional 
security, the blanket “policy” fell afoul 
of Fourth Amendment standards. 

The analysis identified an earlier 
time period (prior to May 24, 1999) 
when county policy (“Policy I”) was to 
strip search all detainees, and the later 
period, wherein a new policy (“Policy 
II”) requiring a finding of probable 
cause prior to pre-arraignment strip 
searches was imposed. However, the 
BPD simply ignored the policy, result- 
ing in no meaningful change in policy. 

The court thus found both Policy 

I and Policy II facially unconstitutional 
under the Fourth Amendment. In as- 
sessing the county’s liability, however, 
the court established sub-classes I and 

II which were distinguished by the dan- 
ger posed based upon the nature of the 
charges pending. 

Those not involved in drugs or 
violence (sub-class I) clearly had their 
constitutional rights violated, and sum- 
mary judgment as to their claims was 
granted, subject only to individualized 
determinations of each woman’s dam- 
ages. But because the cases of those 
in subclass II would require further fac- 
tual development, summary judgment 
for them was denied, yet allowing fur- 
ther development of their claims as 
ordered by the court. 

However, because of changing 
prior case law, the sheriff’s liability was 
excused for the period 1975-1997, after 
which the First Circuit US Court of 
Appeals abated its earlier blanket ap- 
proval of all body cavity searches in 
favor of a plan requiring individualized 
reasons to conduct a search. Liability 
therefore attached only for violations 
occurring after that court ruling on 


June 25,1997. ( Swain v. Spinney, 117 
F.3d 17 (1st Cir. 1997) [overruling 
United States v. Klein, 522 F.2d 296, 
300(1975), contra]. 

Next analyzing the sheriff’s 
Fourth Amendment liability, the court 
found that he had final policymaking 
authority for searches and would be 
liable for knowing constitutional vio- 
lations. But because Klein permitted 
all strip searches until Swain was 
decided in 1997, the sheriff was quali- 
fiedly immune prior to the Swain 
decision. Accordingly, the court lim- 
ited his liability to class claims after 
June 25, 1997. 

The court then examined the City’s 
liability for damages and ruled that by 
subcontracting with the county for jail 
services, the City implicitly had 
adopted those policies of the county 
sheriff. The City thereby assumed the 
same “failure to train” liability that at- 
tached to the sheriff, and could not 
evade its responsibility under Monell 
v. New York City Dep ’t. of Social Ser- 
vices, 483 US 658, 690-91, (1978) 
[unconstitutional policies of a city or 
municipality are actionable under 42 
USC §1983], 

Finding that the City had an obli- 
gation to monitor what the sheriff did 
on his subcontract jail services to the 
City, and that liability as to sub-class I 
prisoners was coextensive with the 
sheriff’s (but that sub-class II cases 
were left to be determined), the City was 
held liable under Fourth Amendment 
claims. 

As to equal protection claims, it 
was plain that disparately strip search- 
ing female prisoners more aggressively 
than male prisoners carried over to both 
subclasses I and II. The City’s pro- 
fessed inability to provide its own 
municipal facilities to ensure safety and 
security of female prisoners did not 
excuse it from the resulting subcontract 
county discriminatory policies. Accord- 
ingly, all women in the plaintiff class 
were eligible for (to be determined) dam- 
ages from the City for violation of their 
equal protection rights. See: Ford v. 
City of Boston, 154 F.Supp.2d 131 (D. 
Mass. 2001). ■ 
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$10 Million Settlement in Boston Strip Search Suit 


O n July 8, 2002, both Suffolk 
County and the City of Bos- 
ton entered into a settlement agreement 
to pay $ 1 0 million for violating the equal 
protection rights of female detainees at 
the Suffolk County Jail who, unlike simi- 
larly situated male detainees, were 
strip-searched when being booked. The 
settlement includes costs, administration 
fees, bonus awards and a 30% fee award 
to plaintiffs’ attorney Howard Friedman. 

Encompassing the period between 
December 10, 1995 and September 20, 1999, 
the Agreement covers female detainees 
booked into the Suffolk County Jail by ei- 
ther the Suffolk Sheriff or the Boston Police 
Department pending a first court appear- 
ance or after an arrest on a default warrant, 
and who were subjected to a routine strip 
search and body cavity search pursuant 
to the policy of the Sheriff. 

The Settlement Agreement provides 
for an administrator and a special master 
who will seek out members of the class 
by newspaper advertising and by using 
computerized booking records. With $5 
million from each of Suffolk County and 
the City of Boston due by November 29, 


2002, the funds will be disbursed per the 
Distribution Formula. 

This Formula defines four categories 
of claimants, assigning “points” in- 
versely proportional to the severity of 
the offense for which they were detained. 
The concept is that those claimants whose 
offenses had the lowest degree of threat to 
Jail security should be compensated the 
most for the unnecessary invasion of their 
privacy. Category I (20 points) includes 
motor vehicle and other petty offenses. 
Category II (10 points) is characterized 
by assaultive crimes and includes parole 
violations. Category III (5 points) encom- 
passes violent crimes, including burglary, 
robbery and murder. Category IV (1 point) 
covers drug and prostitution offenses. 
Any claimant with two such bookings in 
the covered period is automatically 
dropped down one category. 

The Formula then sums all claimants’ 
points and divides this into the $10 mil- 
lion fund, net of attorney fees, bonus 
awards and administration costs. The 
value of each point, times the number of 
points, determines each class member’s 
award. 


Bonus awards are also provided for 
class members who served as a class rep- 
resentative ($ 1 5,000); were the subject of a 
deposition ($5,000); had prepared to tes- 
tify for a trial ($4,000); had provided an 
affidavit in support of the class motion for 
summary judgment ($500); and for those 
who spoke with the media before the case 
was settled ($1,500). See: Ford, et al., v. 
Suffolk Count}’, No. 98-1 1346-NQ USDC (D. 
Mass.), Settlement Agreement and Distri- 
bution Formula, July 8, 2002. | 
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All California Prisoners Win Upgraded Medical Care 

by John E. Dannenberg 


O n January 25, 2002, the Califor- 
nia Department of Corrections 
(CDC) entered into a settlement in a class 
action lawsuit that will upgrade medical care 
for 157,000 prisoners at all 33 California state 
prisons. Following the recent cluster of 
deaths of eight female prisoners and per- 
sistent complaints dating back 15 years, 
the settlement requires the state’s substan- 
dard care to meet minimum requirements 
of the Eighth Amendment’s cruel and un- 
usual punishment clause. The plaintiffs’ 
attorneys said the new approach should 
address one of the biggest complaints - 
the state’s failure to monitor prisoners with 
chronic illnesses. Phased in over seven 
years, the expected annual costs will grow 
from $21 million in the first year to $122 
million by the seventh year. 

Filed under 42 USC§ 1983,the Ameri- 
cans With Disabilities Act (ADA) and 
section 504 of the Rehabilitation Act (RA), 
the US District Court (ND Calif.) class 
action lawsuit not only requires specific 
performance but also sets forth auditing 
procedures and quarterly tours at each 
institution by plaintiff’s counsel and court 
appointed medical consultants. The au- 
dit process shall require visiting of 
housing units and medical facilities, and 
shall include reviews of prisoner admin- 
istrative appeals (Form 602), management 
logs, medical transfer records, medical 
staff training, medical staff vacancies, 
summaries of emergency responses, 
emergency drill reports and death reports. 

Beginning January 1, 2003, each in- 
stitution shall staff the emergency clinics 
with registered nurses 24 hours per day. 
Protocols for inter-prison transfers shall 
be implemented, as well as treatment pro- 
tocols and a priority ducating system. 
Special diets shall be provided for pris- 
oners with liver and kidney end-stage 
organ failure. After Form 602 grievances 
have been exhausted, if a prisoner is still 
not satisfied, he/she may bring the mat- 
ter to the attention of counsel for 
resolution within 30 days. 

The calendar year implementation 
schedule is as follows: 

2003 : Northern CA Women’s Facil- 
ity; Valley State Prison for Women; CA 
State Prison - Corcoran; High Desert State 
Prison; CA State Prison - Sacramento; 
Salinas Valley State Prison. 
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2004 : CA Correctional Institution; 
Mule Creek State Prison; San Quentin 
State Prison; Substance Abuse Treat- 
ment Facility; CA State Prison - Solano. 

2005 : Centinela State Prison; CA In- 
stitute for Men; CA Men’s Colony; CA 
Medical Facility; North Kern State Prison 
-II. 

2006 : CA Rehabilitation Center; 
Deuel Vocational Center; Folsom State 
Prison; CA State Prison - Los Angeles 
County; Pleasant Valley State Prison. 

Pelican Bay State Prison is excluded 
from this agreement and CA Institution 
for Women and Central CA Women’s Fa- 
cility might be excluded - pending 
resolution regarding prior litigation at 
these facilities. 

The level of medical care shall either 
be consistent with adopted policies and 
procedures, or with community stan- 
dards in the event no treatment 
guidelines have been specifically 
adopted. “Community standard” is de- 


T he U.S. Court of Appeals for the 
Third Circuit upheld a district 
court’s dismissal ofNew Jersey prisoners’ 
challenge to a 10 percent surcharge on state 
prison and jail commissary purchases. 

In January 1998, the New Jersey leg- 
islature passed the Violent Crimes 
Compensation Board Surcharge Act 
(VCCB Surcharge) which required every 
commissary in state and county correc- 
tional facilities to collect a 10 percent 
surcharge on the sales price of every item 
sold. Junior Myrie and Norwood White, 
both New Jersey prisoners, separately 
filed suits in U.S. District Court pursu- 
ant to 42 U.S. C. §1983 complaining that 
the VCCB Surcharge violated the 
double jeopardy, ex post facto, bill of 
attainder, and excessive fines clauses 
as well as the due process and equal 
protection provisions of the U.S. Con- 
stitution. After the district court 
dismissed these claims, a consolidated 
appeal followed. 

The Third Circuit concluded that the 
VCCB Surcharge is not a “punishment” 
in the constitutional sense and, because 
the surcharge scheme was a civil rather 
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fined to mean the standard of care im- 
posed by California law upon its licensed 
health care providers. 

Termination of the agreement is per- 
mitted (notwithstanding the Prison 
Litigation Reform Act (PLRA) or any other 
law) to be sought by motion of the State 
to vacate and dismiss the case on the 
grounds that each prison has been found 
to be in substantial compliance, as speci- 
fied in the Stipulation. 

The State agreed to pay plaintiffs’ 
attorney fees for the work performed in 
connection with the Stipulation - 90% at 
the PLRA rate (42 USC § 1997e(d)) and 
10% at the ADA and §504 RA rates. The 
plaintiffs were represented by Donald 
Specter of the Prison Law Office, San 
Quentin, CA. See: Marciano Plata v. Gray 
Davis, et al., USDC (ND Cal.) No. C-01- 
1351 T.EH (Stipulation for Injunctive 
Relief, Jan. 25, 2002). H 

Additional Source: Los Angeles Times 


than a criminal remedy, the double jeop- 
ardy, ex post facto, and bill of attainder 
protections of the U.S. Constitution did 
not apply. 

Appellants’ excessive fines argu- 
ment was also defeated on the premise 
that the 10 percent surcharge was not 
“excessive” and that any sale subject to 
the VCCB Surcharge would not be sub- 
ject to New Jersey’s 6 percent sales tax. 
Imposing the 10 percent surcharge and 
removing the 6 percent sales tax yielded 
a net price increase of only 4 percent that 
was not excessive. 

The appellants’ due process and 
equal protection claims were also rejected 
on the somewhat vague theory that the 
due process clause does not authorize 
the courts to exercise oversight with re- 
spect to the efficiency or wisdom of the 
measures the legislature selects to 
achieve an objective. 

For the foregoing reasons, the Third 
Circuit affirmed the district court’s grant 
of summary judgment and dismissal of 
appellants’ claims. See: Myrie v Commis- 
sioner, N. J. Department of Corrections, 
267 F.3d 25 1 (3rd Cir. 2001). ■ 
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California Internet Mail Ban Enjoined 

by John E. Dannenberg 


T he US District Court (N.D. Cal.) 
issued a permanent injunction 
against the California Department of 
Corrections’ (CDC) policy that prohib- 
its prisoners from receiving mail that 
contains Internet-generated informa- 
tion. 

Frank Clement, a prisoner at Pelican 
Bay State Prison (CDC’s “supermax”), 
sued CDC and several named employ- 
ees under 42 USC § 1983 alleging Eighth 
Amendment violations for delay in diag- 
nosing/treating his colon cancer and for 
improper rejection of his claim for medi- 
cally-needed tennis shoes. Additionally, 
he alleged a First Amendment violation 
for rejection of his incoming mail solely 
because its source was apparently from 
the Internet. Summary judgment was en- 
tered against Clement on the colon 
cancer claim because he failed to dem- 
onstrate harm from any delays. And 
because he had previous litigated the 
tennis shoe issue unsuccessfully in state 
court, he was barred by res judicata from 
bringing it again in federal court. 

The Internet mail issue had also 
been previously litigated unsuccess- 
fully in state court - but not by Clement. 
(See: In re Aaron Collins, 86 
Cal. App. 4 th 1176 (2001) [PLN 2002].) 
Therefore, res judicata did not bar 
Clement’s federal complaint. 

To analyze the First Amendment 
issue, the court applied the four part 
test of Turner v. Safley, 482 US 78 
(1987) as to the “reasonableness” of 
the CDC regulation banning receipt of 
Internet generated mail. The court fo- 
cused on the first factor (the existence 
of a valid, rational connection between 
the prison regulation and the legitimate 
governmental interest put forward to 
justify it), because, failing this test, the 
court would not need to address the 
remaining three factors (citing Prison 
Legal News v. Cook, 238 F.3d 1145, 
1151 (9 ,h Cir. 2001)). 

Under Turner, the burden of proof 
first falls to the state to put forth a 
“common-sense” connection between 
its policy and a legitimate penal inter- 
est. If the state does so, then the 
plaintiff must present evidence that 
refutes the connection. Finally, the 
state must rebut this with enough 
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counter-evidence so as to show that 
the alleged connection is not so “re- 
mote as to render the policy arbitrary 
or irrational.” 

The court accepted Clement’s 
claim asserting recognized rehabilita- 
tive benefits for prisoners receiving 
educational reading material in the mail. 
CDC’s principal counterclaim was that 
the volume of Internet mail that might 
be generated by computers could 
swamp the resources of the prison mail 
room. Therefore, they argued, the re- 
jection of all such mail was justified. 
The court disagreed. If volume of mail 
were a legitimate penal concern, then 
CDC should implement a regulation to 
that specific end. 

CDC’s next argument was that the 
origin of Internet-generated mail was 
hard to trace. But this was found not to 
be materially different from the ano- 
nymity of otherwise permissible written 
correspondence. Moreover, Internet- 
generated and regular correspondence 
are equally likely to provide postmarks, 
fingerprints and DNA evidence - if 
needed. In fact, the Internet protocol 
(IP address) actually makes tracing 
Internet-generated mail easier than 
other correspondence. 

As to the alleged threat of coded 
messages, the court found that CDC 
failed to demonstrate that Internet-gen- 
erated mail was more susceptible to 
such misuse than were photocopied or 
handwritten materials. Whatever “dan- 
gerous” coded material might exist, its 
transmission by normal permissible 
means did not justify rejecting just the 
Internet-generated variety. Accord- 
ingly, the court found the first Turner 
factor had not been satisfied. 

To be safe, however, the court re- 
viewed the other Turner factors and 
found them also not satisfied. First, al- 
ternative means to Internet-generated 
mail, such as transcribing, would nec- 
essarily omit graphics and pictures. 
Second, transcription of technical ma- 
terial by lay translators could result in 
incorrect information being sent. Such 
transcription, the court ruled, was 
therefore not a viable alternative. It also 
ruled that the alternative of a volume 
restriction on just Internet-generated 
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mail would likewise still offend the First 
Amendment. 

CDC then tried to invoke its favor- 
able state court Collins ruling - but the 
court held Collins was not binding on 
the district court. Moreover, Collins is 
distinguishable because there, the 
plaintiff failed the second step of 
Turner's “factor 1” when he did not 
present evidence to rebut CDC’s prof- 
fer of a rational connection to a 
legitimate penal interest. The district 
court declined to follow Collins. 

CDC’s defense that Arizona and 
Minnesota precedents supported their 
position was found inopposite because 
those states’ regulations pertained 
only to direct computer Internet access 
by a prisoner - something California law 
prohibits. 

CDC’s final defense - that of quali- 
fied immunity - was rejected because 
Clement’s First Amendment complaint 
was brought against the defendants in 
their official capacities, and sought only 
injunctive relief. 

Because the “loss of First Amend- 
ment freedoms, for even minimal 
periods of time, unquestionably con- 
stitutes irreparable injury,” (citing 
Elrod v. Bums, 427 US 347, 373 (1976)), 
Clement was entitled to permanent in- 
junctive relief. Accordingly, the court 
issued an immediate permanent injunc- 
tion preventing CDC from enforcing its 
no-lnternet-generated-mail regulation 
statewide. See: Clement v. Calif. Dep’t. 
of Corrections, 220 F.Supp.2d 1098 (ND 

CA2002).B 
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Texas’ Historic Ruiz Lawsuit Settled 

by Donna Brorby and Meredith Martin Rountree 


O ne of the biggest prison class 
actions of our time is over. As 
appeals by both sides were pending in 
the Fifth Circuit, the historic Ruiz class 
action lawsuit against the Texas Depart- 
ment of Criminal Justice (TDCJ) was 
dismissed by agreement of the parties. In 
the wake of the Prison Litigation Reform 
Act, the question was not whether Ruiz 
would end, but when and how. Lawyers 
for both sides decided it would end in 
July 2002 with a transition plan, rather 
than by court decree. 

At the time that they agreed to the 
settlement, lawyers for the plaintiff class 
of Texas state prisoners were prepared to 
file another round of litigation to address 
the remaining prison conditions problems 
involving TDCJ’s failure to protect pris- 
oners from other prisoners, use of force, 
and conditions in administrative segre- 
gation, especially for the mentally ill. 
Instead, the prisoners’ counsel decided 
the better course was to settle the case 
when TDCJ agreed to retain National In- 
stitute of Corrections (NIC) consultants 
to audit its practices and advise it in these 
areas, and to permit former counsel for 
the prisoner plaintiffs to provide infor- 
mation to and review the findings of the 
NIC consultants. In addition, TDCJ cre- 
ated an internal department within its 
Office of General Counsel to monitor 
prison unit practices against official poli- 
cies, in order to close the gap between 
acceptable policy and unconstitutional 
practice. It also committed to increase the 
availability of information of public inter- 
est about the prison system that prisoner 
advocates had previously obtained 
through the Ruiz litigation. Finally, the 
prisoner plaintiffs’ lawyers’ claim to $5 
million (market rates) or $3 million (PLRA 
rates) in fees and costs was resolved for 
$2 million. 

Because the prisoners counsel re- 
fused to agree as part of the settlement to 
support TDCJ’s desire to vacate Judge 
Justice’s 1999 powerful findings describ- 
ing the constitutional violations in TDCJ 
at that time, Ruiz v. Johnson, 37 F. Supp. 
2d 855 (S.D. Tex. 1999), the State filed a 
motion to vacate the district court find- 
ings. The prisoner plaintiffs opposed and 
defeated that motion. Therefore, Judge 
Justice’s 1999 Order is therefore the last 
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judicial word in Ruiz, and the case ended 
without any concession that the prison 
system had attained constitutional con- 
ditions. 

Those familiar with the Texas prison 
system, including prisoners, generally 
agree that it has changed vastly since the 
mid-1970’s when the Ruiz litigation be- 
gan. Except for the mushrooming prison 
population from 17,000 to 150,000 from 
1975 through the present, most believe it 
has changed for the better. For example, 
in 1975, Texas provided no real medical 
care to prisoners; in 1999, medical experts 
for the Ruiz plaintiffs concluded that the 
medical care system that had been built 
under Ruiz provided excellent care to 
some prisoners, though it delivered sub- 
standard to poor care to a substantial 
minority. In the 1970’s and 1980’s, Texas 
relied on prisoner guards to maintain or- 
der by force and violence, and free world 
guards were unrestrained in their use of 
force against prisoners. Now, the prisoner 
guards are history, and excessive and 
unnecessary force usually takes the form 
of take-downs and pepper spray; serious 
injuries like broken bones in use of force 
incidents are rare. In the 1970’s and early 
1980’s, the seriously mentally ill were 
warehoused in an isolated cellblockremi- 


I n April, 2002, Robert Cornwall, 30, 
a quadriplegic, settled a lawsuit 
against the Washoe county jail in Nevada 
for $40,000. The lawsuit stemmed from 
Cornwall being arrested on domestic vio- 
lence charges against his wife on July 25, 
2000. Cornwall spent the night in the 
Washoe county jail. Cornwall has limited 
use of his arms but not his hands or legs. 
While in the jail Cornwall showered and 
jail guard Matthew Ong used a plastic 
chair to move Cornwall from the shower 
back to his cell in the jail infirmary. While 
moving him, Cornwall fell out of the chair 
and then fell again when Ong dropped 
him while trying to get him back into the 
chair. Cornwall suffered minor injuries as 
a result of the two falls. 

Cornwall filed a lawsuit against the 
jail and EMSA, the private, for profit medi- 
cal care company which the jail has 
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niscent of One Flew Over the Cuckoo ’s 
Nest; now at least some of them are being 
treated in prison based mental hospitals 
that the Ruiz prisoner plaintiffs’ experts 
testified rendered good care. 

Prisoners and their counsel and other 
activists acknowledged improvements 
but felt that practices and conditions still 
were cruel and unusual. In the post-PLRA 
hostile litigation environment, however, 
Ruiz counsel felt that the Ruiz case was 
an increasingly weak vehicle for continu- 
ing the fight for reform. The improvements 
the prisoners won since the 1970’s were 
making the State and the Fifth Circuit 
Court of Appeals impatient with argu- 
ments that conditions remained 
unconstitutional. In addition, the Fifth 
Circuit, through a series of rulings limit- 
ing what the prisoners could continue 
challenging within Ruiz, made it clear that 
it thought the remaining constitutional 
violations were not sufficiently related to 
the original lawsuit to be considered part 
of Ruiz, raising the possibility that the 
existing problems might be better tackled 
through a new lawsuit. By the time the 
settlement was entered, the end of Ruiz 
was in sight, though we hope, not the 
end of reform. See: Ruiz v. Johnson, 
USDC (SD TX) case no. H-78-987. 


contracted with to provide medical ser- 
vices at the jail, claiming they were 
negligent in their care. Under the terms of 
the settlement, Washoe County paid 
Cornwall $24,999 and EMSA paid him 
$15,001. Washoe county deputy district 
attorney Greg Shannon said Ong had 
since been reassigned to clerical duties. 
He noted that Cornwall had suffered only 
minor injuries and had been told to take 
Advil when he sought medical treatment 
two days after his release from the jail. 

Asked why the case had been 
settled, Shannon responded that while a 
jury could have awarded Cornwall a small 
amount in damages, the county could 
have been “clobbered” with attorney 
fees, which is what has happened to 
Washoe County in other cases. | 

Source: Las Vegas Sun 
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EMSA and Nevada Jail Pay $40,000 
Settlement to Quadriplegic 



$56.5 Million Jury Verdict in Indiana Jail Murder 


O n May 9, 2002, a federal jury in 
Indiana awarded $56.5 million 
dollars in damages to the estate of a jail 
detainee who was beaten to death by jail 
guards. This is believed to be the largest 
jury verdict in Indiana history. On Octo- 
ber 5, 1997, Christopher Moreland, 30, 
was arrested on drunken driving charges. 
He was taken to the St. Joseph county 
jail in South Bend, Indiana, where he was 
placed in the jail’s “drunk tank.” 
Moreland was involved in a fight with 
another prisoner whereupon jail guard 
Paul Moffa entered the cell and sprayed 
Moreland with OC 10, (a brand of pepper 
spray which markets itself as being 10 
times more potent than regular pepper 
spray), choked him, beat him and slammed 
his head against a concrete bench. The 
assault was recorded by video cameras 
in the jail cell. 

Jail guards Erich Dieter and Michael 
Sawdon then took Moreland to a differ- 
ent part of the jail to shower off the 
pepper spray. Although jail procedure 
called for a cold shower to remove pep- 


per spray, the guards put Moreland in a 
hot shower that amplified the effect of the 
pepper spray. Moreland was then placed 
in a restraint chair, sprayed with pepper 
spray some more, then later he was re- 
moved from the restraint chair, thrown into 
a shower where he struck his head and 
suffered a brain injury known as a subdu- 
ral hematoma, which put him into a coma. 
Moreland was placed into the restraint 
chair again before being removed back to 
the drunk tank, comatose and naked, 
where he was found dead the next morn- 
ing. 

Dieter and Sawdon were acquitted of 
federal criminal charges for their role in 
Moreland’s death. Moffa was never crimi- 
nally charged. Moreland’s family filed suit, 
claiming his murder by jail guards was a 
violation of his federal civil rights. At trial, 
a federal jury agreed and awarded 
Moreland’s estate $56.5 million, finding 
that Dieter and Sawdon were directly re- 
sponsible and liable for Moreland’s death. 
The jury was unable to reach a verdict 
with regards to Moffa. 


Moreland’s estate was represented 
by famed Michigan trial attorney Geoffrey 
Fieger who has litigated numerous large 
verdict wrongful death cases, including 
those involving jail prisoners. Fieger 
claimed the jail guards tortured and killed 
Moreland and then covered up the mur- 
der with false reports and also denied him 
the medical attention that might have 
saved his life. Two other defendants in 
the case, Memorial Home Care and em- 
ployee Connie Spicer, settled the claims 
against them in confidential settlements. 

Prior to trial the district court had dis- 
missed liability claims against the county. 
Martin Kus, counsel for the defendants, 
said that his clients were not indemnified 
by the county, therefore it was unlikely 
that Moreland’s estate would collect 
much of the verdict awarded. Kus said 
his clients were “disappointed” by the 
verdict. See: Moreland v. Dieter, (ND IN), 
Case No. 3 :99-CV-0607. | 

Sources: Indianapolis Star, National 
Law Journal 
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Prison Officials Liable for Gang Member’s Murder 


A federal court in Connecticut de- 
li ed prison officials qualified im- 
munity in an action arising from the 
murder of a gang member by his cellmate 
while housed in a Close Custody unit. 

Juan Rodriguez, a prisoner of the 
Connecticut Department of Correc- 
tions, (CDOC) and a member of the 
Latin Kings gang, was designated a 
Security Risk Group Safety Threat 
Member (SRGSTM) and confined in a 
Close Custody unit designed to man- 
age gang members. 

CDOC rules mandate that prison- 
ers in the Close Custody program are 
not to be assigned to share cells with 
rival gang members until they reach 
Phase II of the three-phase program. 
While in Phase I, however, Rodriguez 
was celled with Rushein Davis, also a 
Phase I prisoner, who was a member of 
the Nation gang. 

On November 3, 1997, Davis beat 
Rodriguez to death during a fight in 
their cell. Several other prisoners re- 
ported that there were sounds of an 
altercation up to 30 minutes before 
guards responded to Davis yelling to 
be let out of his cell. Prisoners alleged 
that guards did not hear the fight be- 
cause they were watching a prisoner’s 
television. They also alleged that 
guards delayed responding once they 
heard Davis yell because they had to 
first return the television to its prisoner 
owner. Guards, of course, denied these 
claims. 

Maria Rodriguez brought suit 
against various CDOC officials on be- 
half of her son’s estate. Prison officials 
moved for summary judgment on 
grounds that no genuine issue of ma- 
terial fact existed, defendants lacked 
personal involvement and were entitled 
to qualified immunity. 

The court found that there was a 
dispute as to whether Latin Kings and 
the Nation are rival gangs, and re- 
garding what occurred on the night 
Rodriguez was murdered. Because 
the prison ran a gang unit that alleg- 
edly had the practice of placing rival 
gang members in the same cell, the 
court held that the CDOC Commis- 
sioner and the prison’s former warden 
were personally involved in the al- 
leged violation. 


The court also found that there were ing “that the question of whether the 
material facts in dispute as to whether the [guards] acted reasonably is an is- 
guards failed to hear the fight because sue for trial, to be decided on the 
they were watching television. Given basis of the jury’s findings regard- 
the facts put forth by Rodriguez, the ing the factual issues in dispute.” 
court found that she stated a viable See: Rodriguez v. Connecticut, 169 
Eighth Amendment claim against the F.Supp.2d 39 (D.Conn. 2001). 
guards on duty at the time of her son’s Although this is not a ruling on the 

murder. merits, it has serious implications for simi- 

Finally, the court denied quali- lar gang units across the nation that 
fied immunity to the guards working house rival gang members in the same 
the unit when Juan was killed find- cell. H 

Conclusory Allegations Held Not “Some 
Evidence” in Prisoner Retaliation Claim 


T he Eighth Circuit Court of Ap- 
peals has held that conclusory 
statements referencing investigative re- 
ports not in the record cannot be used by 
prison officials as “some evidence” to 
show that official disciplinary actions 
against a prisoner were for actual viola- 
tion of a prison rule. In so holding, the 
appeals court partly reversed a district 
court’s grant of summary judgment to 
officials of the Missouri Department of 
Corrections (MODOC). 

Edward Allen Moore is a MODOC 
prisoner. In 1996 and 1997, Moore was 
thrice investigated, infracted, and 
placed in Temporary Administrative 
Segregation Confinement (TASC) for 
alleged violations of MODOC rules re- 
garding illegal drug use. One charge 
was that Moore conspired to smuggle 
drugs in through visits. Moore was 
given a polygraph test that MODOC 
claimed he failed but that Moore 
claimed he passed. Moore filed suit 
under 42 U.S.C. §1983 against various 
MODOC officials for several constitu- 
tional rights violations. Against 
Investigators Sam Plaster and David 
Williams, Moore charged that his rules 
infractions and TASC placement were 
in retaliation for Moore’s grievances 
and civil actions against Investigator 
Plaster. The district court granted sum- 
mary judgment to all defendants on all 
claims, and Moore appealed. 

The Eighth Circuit Court of Appeals 
agreed with and tersely affirmed almost 
all of the district court’s summary judg- 


ment. On the retaliation claim, however, 
the appellate court disagreed, stating that 
the record in evidence before the court 
was insufficient. 

A prisoner’s claim of retaliation by 
prison officials’ use of disciplinary pro- 
ceedings will “fail if the alleged retaliatory 
conduct violations were issued for the 
actual violation of a prison rule. ... Thus, 
a defendant may successfully defend a 
retaliatory-discipline claim by showing 
‘some evidence’ that the inmate actually 
committed a rule violation.” 

The record contained investigative 
reports by Investigators Plaster and 
Williams. Both reports contained sum- 
mary, conclusive statements and 
references to “investigation file[s]” and 
a “confidential file” that were not 
placed into evidence. Williams’ report 
also discussed Moore’s polygraph (lie 
detector) test, which Williams claimed 
that Moore failed, but Moore claimed 
to have passed. Conclusory statements 
based on reports or files that are not 
part of the record are not “some evi- 
dence” for purposes of defending a 
retaliation claim, the court held. In such 
cases, the first-hand reports or files 
must be part of the record. Also, the lie 
detector results could not be used to 
support summary judgment, because 
the test results were a disputed mate- 
rial fact. 

The appeals court reversed and re- 
manded Moore’s claim of retaliation for 
further proceedings. See: Moore v. Plas- 
ter, 266 F.3d 928 (8th Cir. 2001). ■ 
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Failure To Timely Raise Exhaustion Defense 
Waives That Defense 

Tna successful class-action 42 USC Next noting that only two of the six 


_L§ 1983 civil rights complaint 
brought by seriously mentally ill Wis- 
consin Supermax prisoners for 
injunctive relief [see 164 F.Supp.2d 
1096], prison official defendants’ mo- 
tion to lately require all class members 
to have first exhausted their adminis- 
trative remedies was denied by the U. S. 
District Court. 

Dennis Jones’El was one of six seri- 
ously mentally ill prisoners for whom the 
court had ordered preliminary injunctive 
relief from debilitating prison conditions 
that exacerbated their mental illnesses 
\PLN, April 2002]. As a last-ditch defense 
prior to a scheduled hearing on the in- 
junction, defendants asserted a late claim 
under 42 USC § 1997e(a) (Prison Litiga- 
tion Reform Act (PLRA)) that the 
prisoners had not exhausted their admin- 
istrative remedies. 

The court first decided that because 
the defendants had not timely responded 
to plaintiff’s amended complaint with 
such a motion, they had waived the right 
to assert such a defense at all. 

Hawaii SO Notification 

T he Hawaii Supreme Court held 
that the state’s sex offender no- 
tification law violates the due process 
clause of the Hawaii Constitution by pro- 
viding public notification without any 
procedural safeguards. 

Eto Bani pled no contest to Sexual 
Assault in the Fourth Degree. The court 
ordered Bani, as part of his sentence, to 
register as a sex offender, pursuant to 
Hawaii’s sex offender registration and no- 
tification law. Bani appealed, arguing that 
the registration and notification require- 
ments violated various provisions of 
both the Hawaii and United States Con- 
stitutions, including the right to: 
procedural due process; the right to pri- 
vacy; the right to equal protection of the 
law; and the prohibition against cruel and 
unusual punishment. The Court ad- 
dressed only Bani’s claim that the statute 
violated the due process clause of the 
Hawaii Constitution. 

Finding that there “is nothing inher- 
ent in the act of registering that imposes 
on any of Bani’s protected liberty inter- 
ests” the Court concluded that the 


class member plaintiffs had personally 
exhausted such remedies, the court went 
on to hold that in any event it would not 
be necessary for every’ class member to 
have personally exhausted such remedies 
for what amounted to the same claim be- 
cause prison officials had had the 
opportunity to resolve the disputes in- 
ternally for two of the plaintiffs and thus 
to limit judicial intervention in the man- 
agement of prisons - but did not. 

The court further reasoned that it 
would cause an intolerable burden on the 
prison’s administrative appeal resources 
to require additional reviews of already 
rejected claims. Likewise, logistical diffi- 
culties would prevent prisoners from 
consulting with each other and gathering 
signatures on a common appeal. Nor could 
the non-exhaustion of some members of 
the class operate to split the class action 
into “individual claims.” 

Accordingly, the motion to dismiss 
for failure to exhaust administrative rem- 
edies was denied. See: Jones v. Berge, 1 72 
F.Supp.2d (W.D. Wis. 2001). ■ 

Law Violates Due Process 

registration provision did not violate due 
process. Turning to the notification pro- 
visions, the Court found that the statute’s 
public disclosure provisions “can ad- 
versely affect an offender’s personal and 
professional life, employability, associa- 
tions with neighbors, and choice of 
housing.” Citing several examples, the 
Court also noted that “public disclosure 
may encourage vigilantism and may ex- 
pose the offender to possible physical 
violence.” Accordingly, the Court found 
that the notification provisions implicated 
Bani’s protected liberty interests. 

Ultimately, the Court held that the law 
deprived Bani of his protected liberty in- 
terests without due process of law 
because it authorized public notification 
of his status as a sex offender without 
notice, an opportunity to be heard, or any 
preliminary determination of whether, and 
to what extent, Bani actually posed a dan- 
ger to society. Because this ruling was 
based on state constitutional grounds, it 
is immune from review and reversal by 
the U.S. Supreme Court. See: State v. 
Bani, 36 P.3d 1255 (Hawaii 2001). ■ 
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$2.5 Million Settlement, No Immunity for Indiana Jail Strip Search 


A federal district court in Indiana 

/^granted summary judgment to 
jail arrestees who were improperly admin- 
istered strip searches, and denied 
qualified immunity to the sheriffs. This 
was a class action suit brought by Mindy 
Doan under 42 U.S.C. § 1983 against the 
former Sheriff, Leland Watson, and cur- 
rent Sheriff, Randall Hubbard, of Floyd 
County, Indiana. 

The plaintiffs are individuals who 
had been arrested between 1997 and 1999, 
for misdemeanor offenses and incarcer- 
ated at the Floyd County Jail (FCJ), and 
were subjected to intake searches and de- 
busing procedures before entering the 
general population. The prisoners would 
be directed to the shower room, a guard 
would instruct the prisoner to remove his 
or her clothing, the guard would then ex- 
amine the prisoner’s entire body to make 
certain no contraband was hidden on or 


in the body, and then the prisoner was 
sprayed with debusing solution and told 
to shampoo it in before being dressed in 
orange prison uniforms. In January 1999, 
Hubbard enacted new search policies that 
limited the above procedure to be used 
only when warranted by the prisoner’s 
prior record, nature of charged offense, 
and officer’s reasonable suspicion the 
prisoner might be hiding weapons or con- 
traband. 

Both parties moved for summary 
judgment. The Defendant’s motion ar- 
gued the PLRA prohibited the suit as the 
claims were based on mental or emotional 
injury. The Plaintiff’s argued the PLRA 
does not apply because they waited to 
file suit until after completion of their de- 
tention. The District Court held the PLRA 
does not apply claims brought by former 
prisoners, and denied Defendant’s Mo- 
tion for summary judgment. 


The plaintiffs contended that the de- 
busing procedure is an unreasonable 
search. The court held the policy was 
clearly a strip search that instructed 
guards to inspect a prisoner’s naked bod- 
ies in search of contraband, paying 
particular attention to the genital and anal 
areas. 

The court found that the FCJ 
searches closely resembled a jail policy 
found unconstitutional in Mary Beth G. 
v. City of Chicago, 723 F. 2d 1263, 1273 
(7 th Cir. 1983) and therefore granted the 
plaintiff’s Motion for Summary Judg- 
ment. The Court further denied the 
sheriffs qualified immunity because the 
right was clearly established. See: Doan 
v. Watson, 168 F. Supp. 2d 932 (S.D.Ind 
2001). The case settled for $2.5 million, 
with $1.18 million going to 2,700 arrestees 
and the rest to attorney fees. Bart Betteau 
represented the plaintiffs. H 


Court Orders Hospitalization for Federal Pretrial Detainee 


A federal court in Maryland held 
that a federal pretrial detainee 
was entitled to be transferred to a hos- 
pital or infirmary for the duration of his 
pretrial detention due to inadequate 
medical care while in custody of U.S. 
Marshals. 

Trevor Wallen, a federal pretrial de- 
tainee, had numerous medical problems 
including high blood pressure, depres- 
sion, and the after affects of the 
removal of a brain tumor. He regularly 
required a variety of prescription medi- 
cations. 

During his arraignment, Wallen 
complained of inadequate medical care 
while in the Marshal’s custody. The 
court ordered the production of 
Wallen’s medication records, which in- 
dicated that all medications had been 
dispensed to Wallen at the Maryland 
Correctional Adjustment Center 
(MCAC). However, the Marshals con- 
firmed that Wallen was actually housed 
at the University of Maryland Hospital 
during the time in question, “and, there- 
fore, contrary to the MCAC medical 
record, he could not have received his 
medication at MCAC on those dates.” 

“With developing doubts about 
the veracity of the medical record keep- 
ers at MCAC (and with a derivative of 


concern about the quality of care be- 
ing delivered by medical providers who 
apparently did not keep accurate medi- 
cation records), the Court temporarily . 

. . ordered that [Wallen] be held in an 
infirmary or a hospital and not at 
MCAC until a more exhaustive hearing 
could be conducted.” 

At that later hearing the sole wit- 
ness for the government was David 
Thompson, a regional manager for 
Prison Health Services, Inc., which has 
a contract with the State of Maryland 
to provide health care services to many 
prisoners detained in the Baltimore re- 
gion of the Maryland Department of 
Corrections (MDOC). The Marshal’s 
Service, in turn, contracts with MDOC 
to house federal detainees, and under 
“the Marshal’s direction federal pretrial 
detainees held at MCAC who require 
medical care become patients of Prison 
Health Services, Inc.” 

The court noted that it was clear 
that the dispensing of medication to 
Wallen was not correctly recorded, 
multiple discrepancies and omissions 
were revealed and the medication chart 
“had been altered from the version ini- 
tially presented to the Court .... the 
evidence had been both updated and 
slightly reworked.” 


The court stated that “[vjiewing 
this situation charitably, the method of 
documenting the dispensing of medi- 
cation is unreliable and systematically 
flawed - viewing the situation less 
charitably, the record keeping may even 
be trumped up.” 

The court also noted “pretrial de- 
tainees suffering from illness or injury 
are constitutionally entitled to receive 
needed medical treatment and may not 
be subjected to any form of punish- 
ment,” the Court concluded that the 
Constitution “forbids deliberate indif- 
ference in the management, dispensing 
and documentation of prescribed drug 
therapy, a critical component of over- 
all medical care.” 

Concluding that the court “has 
the inherent authority to enter orders 
necessary to protect persons de- 
tained by its authority from the 
potentially life-threatening conse- 
quences of poor medical care[,]” the 
court ordered that Wallen be held in 
an infirmary or a hospital until his dis- 
charge or transfer to the Bureau of 
Prisons and that Wallen “receive medi- 
cal care compliant with the relevant 
standard of care” while in that facility. 
See: U.S. v. Wallen, 177 F.Supp.2d 455 
(D.Md. 2001). ■ 
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No Probation in Arizona Jail 
Drug Possession 


T he Arizona court of appeals held 
that Proposition 200, which man- 
dates probation for drug possession 
offenses, does not apply to drug pos- 
sessions that occur in detention facilities. 
Edwin Roman was convicted of promot- 
ing prison contraband and possessing 
dangerous drugs after guards in the 
Maricopa county jail in Phoenix, Ari- 
zona, found 27 milligrams of 
methamphetamine in his possession. 
Roman was convicted by a jury and 
sentenced to 4-1/2 years in prison for 
promoting prison contraband and 
given a three-year concurrent sentence 
for possessing dangerous drugs. 

The appeals court rejected Roman’s 
argument that Proposition 200 mandated 
a probation sentence. The law, codified 
at 8 Section 13-90 1.0 1(A), states: “Not- 


A federal district court in New 
York has denied a guard’s mo- 
tion seeking judgment as a matter of law, 
or for a new trial after a jury awarded a 
prisoner $392,000 total damages for the 
guard’s failure to protect the prisoner 
from a serious risk of injury. While in- 
carcerated at the Westerchester 
Correctional Facility in New York, 
Wayne Flutchinson noticed some of 
his personal items missing when he 
returned from recreation. 

Flutchinson asked two fellow pris- 
oners, Junior Vasquez and Stephen 
Cortalano, if they had seen anyone go 
in his cell. They were hostile, although 
Flutchinson did not accuse them of 
theft. While asking a guard if he had 
seen anything, Flutchinson was at- 
tacked by Vasquez while Cortalano 
stood back up. 

Defendant Sergeant Richard W. 
McCabee escorted Flutchinson to the 
infirmary for treatment. Flutchinson re- 
fused to identify his attackers, but stated 
there were two of them, and requested 
McCabee for protection. After Vasquez 
was moved out of the cellblock, 
McCabee moved Flutchinson back in. 
Two hours later, Cortalano and another 
prisoner assaulted Flutchinson. Fie sus- 

Prison Legal News 


withstanding any law to the contrary, any 
person who is convicted of the personal 
possession or use of a controlled sub- 
stance as defined in § 36-2501 is eligible 
for probation.” The court noted that 
Proposition 200 did not include promot- 
ing prison contraband in its definition of 
crimes requiring probation. 

“Proposition 200 applies to drug pos- 
session offenses that occur in the 
community, not in jail orprison, while pro- 
moting prison contraband deals 
specifically with individuals who are in- 
carcerated in the control of a correctional 
facility.... Proposition 200 does not man- 
date probation for the crime of promoting 
prison contraband.” Roman’s sentence 
and convictions were affirmed. See: State 
v. Roman, 30 P.3d 661 (Ariz. App. Div. 1 , 

2001). M 


tained face, neck, and shoulder injuries 
that resulted in nine days hospitalization. 

The Court held that the evidence 
presented to the jury showed that 
McCabee knew that two prisoners at- 
tacked Flutchinson, that only one was 
moved and that Hutchinson felt threat- 
ened. At the least, McCabee should have 
provided Hutchinson protection while the 
nature of the threat was investigated. The 
jury deliberated for two days, and it was 
reasonable for them to conclude that 
McCabee was deliberately indifferent to 
a serious risk of injury to Hutchinson 
when he returned Hutchinson to his cell 
after the first assault. That conduct was 
a substantial factor in causing 
Hutchinson’s injuries, which led to an 
Eight Amendment violation. 

The award of $120,000 for past and 
future suffering was reasonable in light 
of Hutchinson’s serious injuries. Further, 
as the shoulder injury prevented 
Hutchinson from returning to employment 
in the construction industry, the $225,000 
award for past and future earnings was 
neither speculative nor excessive. The 
Court denied the Defendant’s Motion for 
Judgment as a Matter of Law and for new 
trial. See: Hutchinson v. McCabee, 168 F. 
Supp. 2d 101 (S.D.N.Y. 2001). ■ 
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Jury Awards $392,000 for Failure to 
Protect New York Jail Prisoner 





South Carolina County Pays $276,660 for Illegal Wiretaps on 

Judges’ Telephones 


T he U. S. Court of Appeals for the 
Fourth Circuit affirmed a federal 
district court’s $276,660 damage award to 
South Carolina state court judges who 
alleged that Greenville County law en- 
forcement officers ran unlawful wiretaps 
on their telephones and recorded their 
conversations for 4 years. 

In 1994, Greenville County, South 
Carolina, completed the construction of 
a new Detention Center which included a 
jail, visitation facilities, a separate section 
with a courtroom and offices forjudges, 
and a system that recorded incoming and 
outgoing telephone calls 24 hours a day, 
7 days a week. County officials claimed 
that the system was intended to record 
the conversations of administrative per- 
sonnel and guards in the jail however the 
system also recorded conversations on 
the judges’ telephones and did so with- 
out their permission or knowledge. 

In August 1998, plaintiff Michael 
Abraham, a City Administrative Judge, 


began to suspect that his telephone was 
wiretapped. When confronted, James 
McDonald, the jail administrator, con- 
firmed Abraham’s suspicions. On 
September30, 1998, Greenville County de- 
activated the entire recording system. 

Thereafter, Abraham and several 
other state court judges brought suit 
against Greenville County and four indi- 
vidual defendants under the federal 
wiretapping statute, 18 U.S.C. §2501 et 
seq. Section 2520(c)(2) of the statute pro- 
vides for damages of up to $100 per day 
for each day of violation. Plaintiffs 
showed they used their wiretapped tele- 
phones for 4,60 1 days and thus there was 
basis for up to $460,100 in statutory dam- 
ages. At trial, a jury awarded plaintiffs a 
lesser amount, $276,660, plus unspecified 
attorneys’ fees and costs. Unhappy with 
this outcome, the county appealed. 

On appeal, as they did at trial, 
Greenville County officials claimed that 
the judges’ telephone conversations were 


not intentionally intercepted and that civil 
liability attached only to intentional, not 
inadvertent, interceptions. The county 
also argued that the law enforcement ex- 
ception in the federal wiretapping statute 
excused the recording of plaintiffs’ tele- 
phone conversations. This exception 
allows wiretap equipment to be used by 
an investigative or law enforcement of- 
ficer in the ordinary course of his duties. 
Based on this exception, the county at- 
tempted to show that it installed the 
recording system in the Detention Cen- 
ter for a legitimate law enforcement 
purpose and the fact that the system in- 
nocently captured some of the judges’ 
conversations was irrelevant. 

These arguments, which had failed 
to convince the jury at trial, also failed to 
convince the Fourth Circuit on appeal. 
The judgment of the district court was 
affirmed. See: Abraham v. County of 
Greenville, South Carolina, 237 F3d 386 
(4thCir.2001).H 


Prisoner’s Estate Survives Summary Judgment 
on Medical Policy Claims 


A federal district court in Michi- 

/Agan held that issues of fact as to 
whether prison officials adopted a policy 
discouraging necessary health care pre- 
cluded summary judgment. 

Roscoe Young was incarcerated in a 
prison of the Michigan Department of Cor- 
rections (MDOC) from March 1999 until 
his death on November 10, 1999. He suf- 
fered from diabetes and other physical 
ailments. As early as June 1999, Young de- 
veloped a staph infection. He was routinely 
deprived of the proper administration and 
dosage of his insulin required to control 
his diabetes. He was eventually transferred 
to a hospital where he suffered acute renal 
failure and sepsis. 

On October 14, 1999, an urgent neph- 
rology consult was requested. But the 
director of Correctional Medical Services 
(CMS) denied the request on October 18, 
1999. The request was later approved and 
scheduled for November 12, 1999. On Oc- 
tober 21, 1999, Young was transferred to 
another hospital where he underwent vari- 
ous surgical procedures and he died from 
a debilitating stroke on November 10, 1 999. 


Reverend Willie Young, Roscoe ’s per- 
sonal representative, fded suit against the 
various prison officials including Bill Mar- 
tin, the director of MDOC. He claimed that 
defendants’ failure to authorize the neces- 
sary, life-saving treatment caused Roscoe ’s 
premature death. 

Martin moved for summary judgment 
on two grounds: the lack of personal in- 
volvement and qualified immunity. He also 
moved to stay discovery pending the reso- 
lution of the court’s ruling on his motion 
for summary judgment based on qualified 
immunity. Citing Crawford-El v. Britton, 
523 U.S. 574, 118 S.Ct. 15 84 (1998), the court 
agreed that the qualified immunity defense 
should be resolved before subjecting Mar- 
tin to unnecessary and burdensome 
discovery or trial proceedings. 

The court denied Martins’ motion for 
summary judgment on the basis of lack of 
personal involvement, noting that “al- 
though Plaintiff’s Complaint is void of any 
personal involvement by Defendant Mar- 
tin in this case, the Complaint . . . has alleged 
that Defendant Martin has adopted a policy 
regarding the authorization request proce- 


dure utilized by the correctional medical 
services department which discouraged the 
administration of necessary life saving health 
care to” prisoners. The court held that dis- 
covery was required to develop this claim. 

The court denied Martin’s qualified 
immunity defense, finding that Young 
stated a sufficient policy claim. In doing 
so, it noted that Martin did not sufficiently 
establish that he had no knowledge that 
there was a substantial risk of serious harm 
to prisoners in the execution of a policy 
which discouraged the administration of 
necessary life saving health case. The court 
held that limited discovery was required 
on what the policy at issue is, whether said 
policy violated Young’s rights under the 
Eighth Amendment and whether Martin 
had knowledge that the policy had a sub- 
stantial risk of serious harm. See: Young v. 
Martin, 172 F. Supp.2d 919 (E.D.Mich. 2001). 

In an unpublished opinion the de- 
nial of qualified immunity was upheld by 
the Court of Appeals and the case was 
remanded for trial. See: Young ex rel es- 
tate ofYoungv. Martin, 51 Fed.Appx. 509 
(6th Cir. 2002). H 
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Good Time on Alaska CS Sentences 
Subtracted from Aggregate Sentence 


T he Alaska Court of Appeals held 
that good time credits for pris- 
oners serving consecutive sentences are 
subtracted from the entire sentence 
rather than against each separate sen- 
tence. The court also held that prisoners 
serving more than one sentence receive 
the benefit of good time credits and are 
released on mandatory parole only after 
serving two-thirds of the aggregate sen- 
tence. 

In 1993 Willie Jackson was con- 
victed of three drug offenses and 
sentenced to 3 years in prison with 18 
months suspended. He was released from 
prison on August 1 , 1 994 and began serv- 
ing three years of probation. 

In June 1995, Jackson was con- 
victed of another drug offense and 
sentenced to 2 years in prison. He was 
then convicted of three more offenses, 
occurring in August 1995, for which he 
was sentenced to a composite sentence 
of 3 years, 45 days. 

On February 5, 1996, Jackson’s 1993 
probation was revoked and he was or- 
dered to serve one (1) year concurrent 
with, and six (6) months consecutive to, 
the 3 year, 45 day sentence. 

Jackson was released on discretion- 
ary parole on February 17, 1999, and he 
filed an application for post-conviction 
relief claiming that the Department of 
Corrections (DOC) miscalculated his sen- 
tence and that he should have been 
released no later than December 27, 1 998. 
The state moved for summary disposi- 
tion of Jackson’s application, claiming 


Washington Murder 
Ruling Published 

In the December, 2002, 
issue of PLN we reported the 
Washington supreme court’s 
decision which held that 
assault could not be the 
underlying felony for second 
degree felony murder 
convictions. That ruling has 
been published at: In Re 
Andress, 56 P.3d 981 (Wash. 
2002 ). 


that he had raised no genuine issue of 
material fact and that his claims failed as 
a matter of law. The trial court dismissed 
the application for the reasons advanced 
by the state and Jackson appealed. 

The Court of Appeals noted that 
“[ujnder AS 33.20.010, any inmate sen- 
tenced to more than 3 days of 
imprisonment receives good-time credit 
equal to one-third of that sentence. An 
inmate such as Jackson, who is serving a 
composite sentence in excess of 2 years, 
must be released on mandatory parole 
after serving that composite sentence 
minus good time. The computation of the 
mandatory parole release date is based 
on the inmate’s aggregate sentence: that 
is, each term of imprisonment is not sepa- 
rately offset with good time.” 

The court concluded that ‘‘[bjecause 
an inmate is released only after serving 
all pending sentences, good time must 
be deducted from the . . . full term of im- 
prisonment. Read together, these statutes 
compel the conclusion that an inmate 
serving more than one sentence receives 
the benefit of good-time credits and is 
released on mandatory parole only after 
serving two-thirds of that aggregate sen- 
tence.” 

“Prisoners are entitled to good- 
time credit equal to one-third of their 
term of imprisonment, but prisoners 
whose term of imprisonment comprises 
multiple concurrent sentences do not 
earn good-time credit at a multiple rate.” 
See: Jackson v. State, 31 P.3d 105 
(Alaska App. 2001). Bj 


Contact Information 

The article Importing Con- 
stituents: Prisoners and Politi- 
cal Clout in New York, by Peter 
Wagner, which was the cover 
story of the October, 2002, is- 
sue of PLN, was an abbreviated 
version of a report from the 
Prison Policy Initiative. 

The full report can be viewed 
at www.prisonpolicy.org/importing. 
To contact Peter Wagner, email 
pwagner@prisonpolicy.org or write 
Prison Policy Initiative, P.O. Box 
80887, Springfield, MA 01138. 


Will free 
thought 
survive? 



Frederick Douglass helped turn 
America against slavery with his 
newspaper, The North Star. 


This publication is fighting 
for fairness in postage rates. 
What’s at stake? 

Whether you’ll be able to 
find independent publications 
that serve their subscribers, not 
just commercial advertisers. 

Right now, mass-circulation 
publications pay less to mail 
than independents like this 
one. And the U.S. Postal 
Service is getting ready to hike 
our mailing costs even more. 

Is independent thought and 
religious insight important to 
you? Visit our website and use 
your freedom of speech to save 
freedom of thought. 

Independent 
Press Association 

www.indypress.org 

I* 

Don’t let the Postal Service | 
stamp out freedom. j 

ijj 

6 



Prison Legal News 


27 


February 2003 



Alabama Jail Conditions Unconstitutional, County Liable 

by David M. Reutter 


T he Court of Appeals for the Elev- 
enth Circuit has held, in a case 
with protracted litigation resulting in three 
opinions of the Court, that the conditions 
of the Butler County Jail in Greenville, 
Alabama are so atrocious that Sheriff 
Diane Harris, the Butler County Commis- 
sion, and Butler County can be held liable 
for the injuries incurred by pretrial detain- 
ees Joe Marsh and Leroy Owens. Marsh 
and Owens claim the injuries they suf- 
fered, although arising from distinct 
incidents, were caused by the same jail 
conditions and practices. 

The Butler County Jail is a two-story 
building constructed in 1929 and 1930. 
By 1996, because the County failed to 
maintain the facility over the years, the 
building was in an extremely dilapidated 
and poor condition. Sewage leaked from 
overhead pipes. Sinks and toilets were 
inoperable, trash was strewn everywhere, 
windows were cracked and could not be 
closed, and there exists infestation of 
vermin and insects. The cell locks on the 
second floor were inoperable and prison- 
ers freely roamed the floor. 

On July 2, 1996 Marsh was lying on 
his bunk when four prisoners entered his 
cell challenging him to fight. When 
Marsh refused, he was struck with a pipe 
and attacked by all four prisoners. One 
prisoner cut Marsh with a screwdriver 
while the other three held him. Other pris- 
oners were beating on the walls and 
shouting for help from guards on the first 
floor. Marsh finally was able to break free 
and get to the entrance. He suffered lac- 
erations on his face and upper torso, as 
well as a fracture to the bone above his 
left eye. 

On the evening of July 3, Owens en- 
tered the second floor dayroom and was 
hit over the head with a pipe, then hit 
with a watercooler, by the same four pris- 
oners who assaulted Marsh. The 
prisoners continued to pummel Owens 
while other prisoners screamed to guards 
that they were killing Owens. The as- 
sault lasted between 30 minutes and an 
hour, during which time the assailants 
stopped several times under the mistaken 
belief they heard guards coming. When 
the assault was finally over, Owens lay 
on the floor in a pool of blood. Twenty 
minutes later, a guard finally removed 


Owens and took him to a hospital. After 
being released from the hospital, guards 
were told to monitor Owens’ level of con- 
sciousness, pupils, vision coordination, 
and to call the hospital if there was any 
change. Instead, Owens was released 
from jail by a deputy, who dropped him 
off by the side of the road without admin- 
istering the medical care the hospital had 
ordered to be delivered; he was barefoot 
and had on bloody clothing. 

Marsh and Owens also alleged that 
the guards contributed to the unsafe 
conditions by failing to search prison- 
ers when they returned from the 
exercise yard, failing to search cells, or 
conduct count on the second floor. 
Prisoners acquired or fashioned weap- 
ons while on the yard and brought 
them into the jail. This was well known 
by guards. 

The district court dismissed the case 
finding the county defendants were pro- 
tected by legislative immunity, and Harris 
to qualified immunity. The Eleventh Cir- 
cuit reversed holding the County 
defendants were not entitled to legisla- 
tive immunity because the County 
Commissioners were not sued in their in- 
dividual capacities. To prevail against the 
County defendants, Marsh and Owens 
must show that their injuries were caused 
by “a policy statement, ordinance, regu- 
lation, or decision officially adopted and 
promulgated by that body’s officers”. 
See: Monnell v. Dept, of Social Services, 
98 S.Ct. 2018 (1978). 

Marsh and Owens alleged the 
County was on notice of conditions at 
the jail by critical reports from the Ala- 
bama Department of Corrections, several 
other state agencies, and numerous pris- 
oner complaints and requests for 
assistance. In spite of that, the County 
took no action. The court held its previ- 
ous precedent’s require Counties to 
maintain a jail of sufficient size and 
strength. The Butler County defendants 
can be held liable because they failed to 
fulfill their duty to provide funding for 
adequate staff, and they established it as 
a policy over the years. Additionally, the 
jail was so understaffed and out of con- 
trol that the Greenville Police refused to 
approach the second floor while Owens 
was being assaulted. 


The Court then held that Harris can- 
not be sued in her official capacity 
because under Alabama law the “Sheriff 
acts exclusively for the State rather than 
for the county in operating the county 
jail.” Therefore, the Sheriff is an arm of 
the State protected by sovereign immu- 
nity in suits against them in their official 
capacity. However, the court continued 
its holding that Harris was aware of the 
unsafe conditions that she failed to take 
action to correct, and she was not en- 
titled to qualified immunity from damages 
in her personal capacity. 

The Court held, however, that Harris 
was entitled to qualified immunity in 
Owens’s claim of deliberate indifference 
to his serious medical needs arising from 
the Jail’s policy of releasing sick or in- 
jured prisoners, which was based on 
Harris’ liability as policymaker. The Court 
stated Owens did not allege that the Sher- 
iff was personally aware of his significant 
injuries prior to release, nor did he allege 
a past pattern of releases of sick or in- 
jured prisoners that might support 
deliberate indifference to their serious 
medical needs. Additionally, the Court 
held there are no pre-existing precedents 
that such a policy violates the constitu- 
tion. 

A prisoner’s constitutional right to 
medical care is inferred by the holdings 
in Estellev. Gamble, 97 S.Ct.285 (1976) 
andHellingv. McKinney, 113 S. Ct. 2475 
(1993), and their progeny. The Court held 
that right hinges upon a prisoner being 
incarcerated because the prisoner must 
rely on prison authorities to treat his medi- 
cal needs; if the prison authorities fail to 
do so, those needs will not be met. The 
Court found the legal landscape, at the 
times relevant to this action, totally bar- 
ren of cases deciding that giving a sick or 
injured prisoner his liberty would violate 
his federal rights. In fact, the Court found 
that preexisting cases had reached the 
opposite conclusion, and such a release 
policy enables the prisoner to obtain care 
from other sources. The Court rejected 
the argument that the release policy, on 
its face, is unconstitutional. The policy 
could be applied humanely and properly. 
The single incident involving Owens is 
insufficient to make Harris liable, and 
Owens failed to allege that Harris was 
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personally aware that the releasing of- 
ficer was improperly trained as it relates 
to the release policy. 

Several judges dissented from the 
majority’s opinion on the grant of quali- 
fied immunity to Harris on Owens’s 
medical claim. Judge Barkett disagreed 
that Harris was unaware of Owens’s 
significant injuries prior to his release. 
The single jailer, although not identi- 
fying Owens by name, called Harris in 
the middle of the night at home and 
informed her that prisoners on the sec- 
ond floor were screaming: “They’re 
killing him up here,” when seeking her 


O hio’s Fourth District Court of 
Appeals has partially reversed 
the dismissal of an Ohio prisoner’s 42 
U.S.C. §1983 complaint filed in state court. 
Ohio Department of Rehabilitation and 
Correction (DORC) prisoner Dale Baker 
was housed at Orient Correctional Insti- 
tution (OCI), one of two “skilled nursing” 
facilities operated by DORC. [Note: OCI 
has since closed .] Baker suffers from a 
debilitating, progressive genetic disease 
known as “Charcot-Marie-Tooth” (CMT), 
which includes muscle wasting, loss of 
sensation, and high-arched feet. 

Baker sued OCI and various OCI and 
DORC officials in the Court of Common 
Pleas of Pickaway County, Ohio (where 
OCI is sited) under 42 U.S.C. §1983. Baker 
complained that he suffered prolonged 
physical pain by OCI doctor Oppong’s 
repeated refusal, against an orthopedist’s 
recommendation, to provide him with 
correct orthopedic shoes and leg braces; 
that Dr. Oppong denied him proper medi- 
cal treatment for a broken foot, also 
against an orthopedist’s recommenda- 
tion, resulting in extreme pain and open 
sores; and that Dr. Oppong retaliated 
against him for using the DORC griev- 
ance procedure. 

In an amended complaint. Baker also 
sued OCI official Gary Brunton and oth- 
ers because Baker’s hospice dorm dining 
room had been converted to a staff din- 
ing room, forcing Baker to walk across 
the yard to go to chow. 

DORC moved to dismiss under Civ.R. 
12(b)(6) for failure to state a claim. The 
Common Pleas court granted the motion. 
Baker appealed, raising three assign- 
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advice and help. Barkett held Harris 
was fully aware of the assault on Owens 
when she refused to come to the jail, 
and could infer his injuries were seri- 
ous enough that release would violate 
his federal rights. 

The Appendix to the opinion is a 
copy of the complaint filed in the district 
court. The district court’s order of the 
defendant’s motion to dismiss was re- 
versed and remanded in part and affirmed 
in part. See: Marsh v. Butler County, 
Ala., 268 F. 3d 1014(ll th Cir.2001)(enbanc), 
which supersedes opinions at 225 F. 3d 
1243 and212F.3dl318.> 


ments of error, all dealing with abuse of 
discretion. 

The appeals court held that their re- 
view from a Civ.R. 12(b)(6) dismissal was 
not abuse of discretion but de novo re- 
view, and “[t]he sole inquiry posed by 
such a motion is whether the complaint 
itself states a legally sufficient claim.” 
Further, “a complaint should not be dis- 
missed unless it appears beyond doubt 
that the plaintiff can prove no set of facts 
in support of his claims which would en- 
title him to relief.” The court must presume 
that all factual averments are true, draw 
all reasonable inferences in favor of the 
plaintiff, and resolve all doubtful issues 
in the plaintiff’s favor. 

Under that standard of review, the 
court held that Baker’s complaint was 
sufficiently detailed to state an Eighth 
Amendment claim against Dr. Oppong for 
deliberate indifference to a serious medi- 
cal need and a First Amendment claim for 
retaliation. 

On the dining room issue, however. 
Baker stated no claim, because all 
OCI prisoners, regardless of dorm or medi- 
cal condition, had to use the Central 
Dining Room. In reviewing the dismissal, 
the appeals court chastised the trial court 
for reviewing the admissibility of the evi- 
dence, holding this to be improper under 
Civ.R. 12(b)(6). 

The case was affirmed in part, re- 
versed in part, and remanded for 
further proceedings. This is not a rul- 
ing on the merits. See: Baker v. Ohio 
Dept, of Rehab. & Con:, 144 Ohio 
App.3d 740, 761 N.E.2d 667 (Ohio 
App.4Dist. 2001). H 
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Ohio Appeals Court Upholds 
§1983 Medical Care Claim 




Arkansas : In early January, 2003, 
Little Rock district court judge Rodney 
Owens, 55, resigned from the bench a day 
after he qualified for a state pension. 
Owens was convicted in July, 2002, of 
registering a motor home at a fictional 
address in Oregon to avoid paying state 
sales tax in Arkansas. As part of the con- 
viction he was fined around $10,000, 
including penalties and taxes. Owens had 
fought efforts to remove him from the 
bench until he qualified for his pension 
after being a judge for ten years. 

Arkansas' On November 12, 2002, 
federal prison guards Shannon L. 
Hendrikson, 36, and Charles Troup Jr., 25, 
were arrested and charged in St. Francis 
county district court with two counts of 
possessing a controlled substance with 
intent to distribute near a school. Both 
men were employed as prison guards at 
the Forrest City Federal Correctional In- 
stitution. Local police, postal inspectors 
and the Department of Justice’s Office of 
the Inspector general were involved in 
the investigation and arrest. Police recov- 
ered 2.2 grams of cocaine and 40 grams of 
marijuana during the arrest. 

Florida: On December 11, 2002, 
James Barrow, 58, a guard at the Okaloosa 
county jail in Crestview was arrested on 
three counts of battery after being 
charged with groping the breasts of two 
female jail prisoners. He was scheduled 
to retire in February, 2003, after 17 years 
employment as a jail guard. 

Florida: On December 11, 2002, 
Pinellas county jail guard Robert M. 
Strand, 34, was arrested and charged with 
two felony counts of sexual performance 
by a child after police found images of 
children having sex with adult men on 
Strand’s home computer. Strand resigned 
as a guard on December 12 after being 
released on bond from the jail where he 
had been employed. 

Florida: On November 12, 2002, 
Sarasota jail guard Robert Barlow re- 
signed his job after an internal 
investigation revealed that while at work 
he had cruised Internet porn sites to look 
at naked prepubescent girls on three days 
and adult porn sites on another 14 days. 
Barlow did not face criminal charges be- 
cause he only viewed the images and did 
not download them to the jail’s comput- 
ers which would constitute possession, 


News in Brief 

which is illegal. Five other jail employees 
were disciplined or resigned for viewing 
adult porn sites on the Internet while on 
duty. Jail commander John Davenport 
stated any employees who viewed porn 
at work would be fired. “We do not need 
officers such as these who have total dis- 
regard for our rules and regulations and I 
do not want such working in the jail un- 
der my command,” he stated. 

Georgia: In June, 2002, an investi- 
gation by the Atlanta Journal 
Constitution revealed that between Janu- 
ary 1, 2001, and May, 2002, 365 state 
prisoners were caught with marijuana, 
nine with cocaine or other drugs and two 
with drug pipes. The state Department of 
Corrections referred 37 of the marijuana 
cases for prosecution. The remainder 
were handled internally. By contrast, 1 1 
visitors and nine guards were criminally 
charged with smuggling drags into state 
prisons during the same time period. 

Guatemala: On December 23, 2002, 
prisoners at the maximum security 
Pavoncito prison near Guatemala City 
seized control of portions of the prison 
demanding improved visiting and dis- 
missal of abusive guards. Eighteen 
prisoners were killed and 30 seriously in- 
jured in two days of rioting. During 
negotiations with prison officials, rebel- 
ling prisoners captured Julio Beteta, a 
gang leader who controlled drug and 
weapons distribution in the prison. Beteta 
was decapitated by other prisoners and 
his head paraded around the prison. 
Members of one gang also rounded up 
fourteen injured members of another 
prison gang, doused them with gasoline 
and set them on fire. All 1 4 died. Riot po- 
lice stormed the prison and regained 
control, killing another two prisoners. 

Iran: On December 30, 2002, an elec- 
trical fire in a cellblock at the prison in 
Gorgan, the capital of Golestan province, 
killed 27 prisoners and injured 50. 

Liberia: On December 24, 2002, 
president Charles Taylor announced he 
would free all murderers and pretrial de- 
tainees to celebrate Christmas. The 
amnesty does not affect rapists, prison- 
ers of war or captured rebels. Liberia has 
been wracked by a bloody civil war since 
the early 1990s. 

Louisiana: In August, 2002, the state 
supreme court fired Orleans Parish judge 


Sharon Hunter for “woefully inadequate” 
administrative abilities. In removing 
Hunter from the bench, the Supreme Court 
held “the risk of further harm to the judi- 
ciary and the general public should she 
remain on the bench is too great.” 
Hunter’s failure to produce trial tran- 
scripts for appellate review led to the 
vacating of 29 felony convictions, includ- 
ing six life sentences, because it violated 
defendants’ right to judicial review of their 
convictions. Hunter herself had been held 
in contempt in one incident for not pro- 
ducing the transcripts in one case. 

Massachusetts: On December 18, 
2002, a Suffolk county grand jury charged 
Ricci Degaetano, 35, with faking an in- 
jury in a 1997 slip and fall while he was 
employed as a guard at the Massachu- 
setts Correctional Institution at 
Bridgewater. Degaetano collected more 
than $82,500 in workers compensation 
claims when he said he was too injured to 
work. After the 1997 incident Degaetano 
returned to work as a guard in 1998, but 
four months later claimed he was injured 
in an altercation with a prisoner. This time 
he stayed off work for three years, col- 
lecting workers compensation the entire 
time. In the meantime, while on leave for 
the 1997 injury, Degaetano had opened a 
karate school. Complete Karate, in 
Swansea where he was the head instruc- 
tor. He showed up for work at the karate 
school everyday. Degaetano is charged 
with two counts of workers compensa- 
tion fraud and larceny by false pretenses. 

Mississippi: On December 15, 2002, 
Hinds County jail prisoner Jimmy Jordan, 
40, escaped from a Jackson hospital 
where he was being treated for injuries 
he sustained in a fight in the jail. He es- 
caped by running away naked. Jordan 
was arrested the next day while walking 
alongside a highway. “We don’t know 
where he got the clothes,” Rick Seavey, a 
police commander said. Jordan was origi- 
nally awaiting trial on methamphetamine 
charges. 

New Mexico: On December 6, 2002, a 
carbon monoxide leak at the Torrance 
County Detention Facility in Stancia left 
one prisoner hospitalized and eight em- 
ployees who came to his aid injured. The 
jail is operated by for profit Corrections 
Corporation of America (CCA). A CA 
spokeswoman said the leak occurred from 
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a boiler in a dry storage room near the jail 
kitchen. The leak left the 1,000 bed jail 
without a kitchen for a day. CCA re- 
sponded by first buying sandwiches for 
the prisoners from a local business, then 
buying breakfast at a local McDonalds 
for the jail population. The unidentified 
prisoner collapsed while in the storage 
room, overcome by carbon monoxide 
fumes. 

New York: On December 18, 2002, 
five guards at the Auburn State Prison 
were attacked while searching prisoners’ 
cells for weapons. Two guards suffered 
minor hand injuries. The prison was 
locked down for a search on December 
17 when a prisoner infected with HIV and 
HCV bit a guard on the face. 

North Carolina: In August, 2002, 
Richard Heldreth, 48, was charged in 
Davidson county with solicitation to 
commit murder. Heldreth was employed 
as a guard at the Davidson Correctional 
Center in Lexington. Before becoming a 
DOC guard in 2000 he had been a sheriff’s 
deputy and a policeman. Prosecutors 
claim that Heldreth attempted to hire an 
unidentified prisoner to murder his ex 
wife’s boyfriend. The prisoner, who was 
due to be released a few days later, 
promptly reported the solicitation to po- 
lice. 

Pennsylvania: On December 10, 
2002, a federal grand jury in Philadelphia 
indicted John Fidler, 56, the director of 
the Berks County Prison Society on 
charges of wire and mail fraud. Fidler was 
charged with overpaying himself 
$3 83 ,000 in illegal bonuses between 1997- 
200 1 and covering it up by inflating the 
salary of other employees and creating 
ghost employees. The Prison Society 
provides bail money for pretrial detain- 
ees as well as services for prisoners and 
their families. Fidler had headed the 
agency since its founding in 1975. The 
kickbacks essentially doubled his salary. 

Pennsylvania: On January 9, 2003, 
DN A evidence exonerated Wade Deemer, 
4 1 , of raping an 1 8 year old woman who 
had identified him as having raped her. 
The news came too late as Deemer had 
used his shirt to hang and kill himself in a 
jail holding cell on August 24, 2002. 
Deemer suffered from bipolar disorder 
and his family was not notified of his ar- 
rest until after he killed himself. 

Texas: in December, 2002, Robert 
Will II, a death row prisoner convicted of 


killing Harris county sheriffs’ deputy 
Barrett Hill, 38, in 2000, was sued by 
Hill’s family for $ 10 million in assorted 
damages. They are represented by 
counsel for the Harris County Depu- 
ties Organization. Judge Kenneth Wise 
granted the plaintiff’s motion to enjoin 
Will “from use or enjoyment of any and 
all funds contained in his inmate ac- 
count.” Burt Springer, plaintiffs’ 
counsel, said: “We don’t want him to 
be able to buy a stamp to mail a letter to 
his mama. It’s not vindictiveness - it’s 
justice.” Apparently justice is in the eye 
of the beholder. 

Texas: On November 20, 2002, Billy 
Wayne Wallace, 55, was sentenced to life 
in prison in Ft. Bend County for slashing 
a prison doctor’s throat during a medical 
exam at the Jester 3 prison in Sugarland in 
March, 2001. The doctor suffered super- 
ficial wounds. Wallace was convicted of 
aggravated assault in the attack. Wallace 
was already serving a 30 year sentence 
for indecency with a child. 

Vermont: In August, 2002, the De- 
partment of Corrections announced it 
would stop renting apartments for pris- 
oners to live in while on furloughs from 
prison. At one point the DOC rented 90 to 
100 apartments across the state that pris- 
oners could live in for up to one month 
while they found housing of their own. 
The program was eliminated to save 
$42,000 a year. 

Virginia: In December 2002, 21 
people found not guilty by reason of in- 
sanity for committing misdemeanors were 
released from state mental hospitals after 
being detained for years. Before the state 
law was changed in July, 2002, people 
found not guilty by reason of insanity for 
committing misdemeanors could be held 
in mental hospitals indefinitely, i.e., for the 
rest of their lives. Thirty eight people are 
affected by the new law. 

Washington: On November 22, 2002, 
Pierce county prosecutors announced 
they would not charge David Wrathall, a 
resident at the Special Commitment Cen- 
ter on McNeil Island with raping another 
resident at the SCC in April, 1999, because 
the three year statute of limitations had 
expired. Wrathall admitted to the rape 
while undergoing sex offender therapy at 
the SCC. SCC houses sex offenders who 
have completed their prison sentences 
and are deemed to be “sexually violent 
predators.” E 
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$1 Million Dollar New York Jail Beating Settlement 


O n April 19, 2002, Nassau 
County, New York, agreed to 
pay $ 1 million to Gary Boylan who was 
seriously beaten by jail guards after be- 
ing falsely charged with attempted to lure 
a six year old girl into his car. Boylan, 52, 
suffers from Parkinson’s disease. In 1 997 
Boylan had a seizure while driving in 
Hicksville, New York. He pulled his car 
over and asked a little girl to get help. 
When police arrived they proceeded to 
arrest him on charges of drunk driving 
and driving while intoxicated and denied 
him medical treatment. Boylan was 
booked into the Nassau county jail and 
denied medical care and his medications. 
He was later charged with child endan- 
germent. While at the jail, jail guards 
Kenneth Banchback, William Drake, 
Ernest Fikar, Gary Fish, Andrew Panza, 
Roland Anderson and Peter Skalkos, se- 
verely beat Boylan, apparently believing 
he was a child molester. 

Boylan suffered serious, permanent 
injuries, including a skull fracture, head 
trauma, lacerations and cuts to his face, 


head and body. Boylan had to be hospi- 
talized for some 33 days after the beating, 
which also aggravated his Parkinson’s 
condition. Eventually the criminal charges 
against Boylan were dismissed and the 
record in the case sealed. However, his 
head injuries were so severe that Boylan 
was later declared mentally incapacitated 
and his mother Helen was appointed as 
his guardian. 

Boylan filed suit in federal court 
against the arresting police officers, 
jail guards and the county of Nassau 
claiming false arrest, unreasonable 
search and seizure, and excessive 
force for the unprovoked beating. 
Boylan alleged a pattern of beatings 
and abuse by jail guards which would 
have made the county liable for his 
injuries. Ultimately he demanded $10 
million in damages. 

The case settled for $1 million four 
days into a jury trial. Eight jurors inter- 
viewed by local media indicated they 
were prepared to render a verdict in 
Boylan’s favor. Boylan was represented 


by attorney Frederick Brewington of 
Hempstead, New York and Robert La 
Reddola of Garden City, NY. Brewington 
referred to the settlement as “a good end- 
ing to a bad situation.” The settlement 
resolved all claims against the county and 
its employees. See: Boylan v. County of 
Nassau, US DC, ED NY, Case No. CV-99- 
3031. 

This is the latest in a long, sordid 
and brutal list of successful lawsuits and 
criminal prosecutions involving Nassau 
county and its jail. Past issues of PLN 
have extensively reported the beating 
death of prisoners, for which guards were 
convicted of murder; seven figure jury 
verdicts involving discrimination against 
gay jail employees; six figure jury verdicts 
involving prisoners beaten by guards or 
who were not protected from attack by 
other prisoners and a lawsuit by the fed- 
eral government challenging overall 
abysmal conditions and widespread vio- 
lence in the jail. ^ 

Additional Source: Newsday 
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together some of the most 
important work by dozens of 
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H. Bruce Franklin, author of Prison 
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Legal Research or The Celling of America FREE 
with a Prisoner’s 4-year PLN Subscription! 

The Celling of America: An Inside Look at the U.S. Prison 
Industry, by Daniel Burton Rose, Dan Pens and Paul Wright; 
Common Courage Press, 1998, 264 Pages. $19.95. The Celling of 
America is the critically acclaimed Prison Legal News anthology 
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American criminal justice system today. 1001 |__[ 

Legal Research: How to Find and Understand the Law, 7th ed., 

by Stephen Elias and Susan Levinkind; Nolo Press, 392 pages. $19.95. 
Comprehensive and easy to understand guide on researching the law. 
Explains case law, statutes, digest and much more. Includes review 
questions, library exercises and practice research 
problems. A must for the novice pro se litigant. 1005 

The Criminal Law Handbook: Know Your Rights, Survive the 

System, Attorneys Paul Bergman & Sara J. Beiman-Barrett; Nolo 
Press, 608 pages. $34.95. Explains what happens in a criminal case 
from being arrested to sentencing, and what your rights are at each 
stage of the process. Uses an easy to understand question 
and answer format. 1038 |__[ 

Represent Yourself in Court: How to Prepare & Try a Winning 

Case, Attorneys Paul Bergman & Sara J. Berman-Barrett; Nolo Press, 
528 pages. $34.95. Breaks down the trial process in easy-to- 
understand steps so you can effectively represent yourself in court. 
The authors explain what to say, in court, how to say it, 
where to stand, etc. 1037 

Writing to Win: The Legal Writer, Steven D. Stark. Main Sheet Books, 

288 pages. $15.95. Explains the writing of effective com- 1 

plaints, responses, briefs, motions and other legal papers. 1035 

NEW To PLN! Law Dictionary, Random House Webster’s, 640 pages. 
$17.95. Comprehensive up-to-date law dictionary explains more than 8,500 
legal tenns. Covets civil, criminal and international law. I 
Explains usage of words with many cross-references. 1036 L_1 

Webster’s English Dictionary, Newly revised and updated. 75,000+ 
entries. $5.99. Includes tips on writing and word usage, and has updated 
geographical and biographical entries. Includes latest] 
business and computer terms. 1033 1__| 

Spanish-English/English-Spanish Webster’s Dictionary, 60,000+ 
entries. $5.99. Two sections, Spanish-English and English-Spanish. 
All entries listed from A to Z. Hundreds of new words. 

Includes Western Hemisphere usage. 1034 I 

Finding the Right Lawyer, by Jay Foonberg; American Bar 
Association, 256 pages. $19.95. Anyone considering hiring a lawyer 
should read this book. It tells readers how to determine their legal 
needs, fee payments, how to evaluate a lawyer’s 
qualifications, and much more. 1015 |__| 

With Liberty for Some, by Scott Christianson; Northeastern University 
Press, 360 pages. $18.95. The best history of prisons in the US that there is. 
Solidly documents America as a prison nation to the] 
present. Puts the prison system in a historical context. 1026 

Criminal Injustice: Confronting the Prison Crisis, by Elihu 
Rosenblatt; South End Press, 374 pages. $18.00. A radical critique of 
the prison industrial complex. Includes writing by many 
PLN writers. 1009 
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IActual Innocence FREE with a 3-year PLN Subscription! 

' Actual Innocence: Five Days to Execution and Other Dispatches from; 
; the Wrongly Convicted, updated pb., by Barry Scheck, Peter Neufeld and ; 
! Jim Dwyer; Penguin Putnam, 432 pages. $9.99. Attorneys explain how; 
; criminal defendants are wrongly convicted on a regular basis. Detailed ex-; 
I planation of DN A testing and how it works to fee the innocent. Devastating • 
; critique of police and prosecutorial misconduct and the 1; 

! system that ensures those abuses continue. 1030 lj 

Capital Crimes, by George Winslow; Monthly Review Press, 360 pages. 
$19.00. Easy to read explanation of how economic policies create and 
foster crime and how corporate and government crime is rarely pursued or 
punished. Shows connections between crime and policies 
on the environment, banking and other issues. 1024 |__| 

Lockdown America: Police and Prisons in the Age of Crisis, by 

Christian Parenti; Verso, 290 pages. $17.00. Radical analysis of the ruling 
class war on the poor via the criminal justice system. Well supported by 
the facts and first hand reporting. Covers paramilitary policing and 
SWAT teams, urban pacification and zero tolerance 
policing, the INS/Border Patrol and Prisons. 1002 

The Perpetual Prisoner Machine: How America Profits from Crime, by 

Joel Dyer; Westview Press, 318 pages. $19.00. Expose on who profits from 
tlie prison industrial complex: private prisons, banks, investment houses and 
small companies. Explains how prison growth means more 
profit for business. 1025 

Crime and Punishment In America: Why the Solutions to America’s 
Most Stubborn Social Crisis Have Not Worked - And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. Effective rebuttal to the right 
wing proponents of prison building. Fact based argument showing crime is 
driven by poverty. Debunks prison myths and discusses 
proven, effective means of crime prevention. 1019 

Twice the Work of Free Labor: The Political Economy of Convict 
Labor in the New South, by Alex Lichtenstein; Verso, 264 pages. 
$19.00. History of prison slave labor in industrializing the post civil war 
Southern economy. Explains how prison slavery was an integral pail of the 
American economy in the post civil war era. Puts today's 
prison slave labor practices into context. 1012 

The Politics of Heroin: CIA Complicity in the Global Drug Trade, by 

Alfred McCoy; Lawerence Hill Books, 634 pages. $32.95. Latest Edition 
of the scholarly classic documenting U.S. government 
involvement in drug trafficking. 1014 

States of Confinement: Policing, Detention and Prison, revised and 
updated edition, by Joy James; Saint Martins Press, 368 pages. 
$19.95. Activists, lawyers and journalists expose file 
criminal justice system’s deeply repressive nature. 1032 

No Equal Justice: Race and Class in the American Criminal 
Justice System, by David Cole; The New Press, 218 pages. $15.95. 
Devastating critique showing how the criminal justice system 

perpetuates race and class inequality, creating a two 

tiered system of justice. 1028 

Ten Men Dead: the story of the 1981 Irish hunger strike, by 

David Beresford; Atlantic Monthly Press, 334 pages. $13.50. Relies 
on secret IRA documents and letters smuggled out from the IRA 
political prisoners during their 1981 hunger strike at 
the infamous Long Kesh prison in Belfast. 1006 

Prison Writing in 20th Century America, by H. Bruce Franklin; 
Penguin, 1998, 368 Pages. $13.95. From Jack London to Iceberg 
Slim, George Jackson and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing de- 
scribing life behind bars in America. 1022 
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2002 PLN Index 

Now Available! 

The 2002 Index of PLN articles has over 100 
pages of detailed information about each article 
that appeared in PLN during 2002. The infor- 
mation includes author, issue and page number, 
case names, citations, etc. Each article is in- 
dexed by one or more of almost 500 possible 
topics covered in the article, such as medical 
neglect, sexual assault, etc. 

The Supplemental Index is only $10 plus a $5 
shipping charge. However it can be combined 
with other Indexes or books for a single $5 
shipping charge. Use Ihe order form at tire bot- 
tom of thepageor call PLN at 206-781-6524! 


PLN Article Indexes 
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Worse Than Slavery: Parchman Farm and the Ordeal of Jim 
Crow Justice, by David Oshinsky; The Free Press, 306 pages. $14.00. 
Historic analysis of modem prison slave labors roots in chattel slavery. 
Focuses on prison plantations and self sustaining prisons. Analyzes the 
impact segregation had in ensuring blacks were imprisoned and their 

labor exploited. Must reading to understand prison slave 

labor today. 1007 

Acres of Skin: Human Experiments at Holmesburg Prison, by 

Allen Homblum; Routledge Press, 297 pages. $16.00. Detailed expose 
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military experiments and of testing cosmetics, drags and chemicals on 
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American prisoner experiments to those carried out byi 

Nazi doctors in concentration camps. 1020 

Soledad Brother: The Prison Letters of George Jackson, by George 
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the politics of prison by a well-known prison activist. Morei 

relevant now than when it first appeared 3 0 years ago .1016 

All Things Censored: Mumia Abu-Jamal, edited by Noelle Hanra- 
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defenses, search and seizures, surveillance, asset forfeiture, drug testing, 
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Prison Masculinities, edited by Don Sabo, Terry Kupers and Willie 
London, Temple Univ. Press, 296 pages. $24.95. Explores how prisons minor 
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tions into the "prison-industrial complex." 1039 |__1 

Prison Madness: The Mental Health Crisis Behind Bars and What 
We Must Do About It, by Terry Kupers; Jossey Bass, 245 pages. 
Hardback only. $25.00. Renowned psychiatrist writes about the devastating 
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mental illness, prison rape, racism, negative effects of long 
term isolation in control units and much more. 1003 
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vocabulary and identifies infonnal and slang words. 1042 

Prison Nation, edited by Tara Herival and Paul Wright, 332 pages. $19.95. 
PLN's new book — See ad in this issue for details. 1041 | 


Purchase by phone with a Visa or MasterCard 

206 - 781-6524 

All purchases must be pre-paid. Payments by prisoners 
with new stamps and pre- stamped envelopes accepted. 

Books or Indexes (No S/H on 3 & 4 yr 

subscription special books & Prison Nation only) Qty. $ Amt. 


Add $5.00 S/H (2 exceptions listed above) 
WA Residents Add 8.8% 

Order Total 


February 2003 


34 


Prison Legal News 













Get The Hands-On Guides 
That Have Helped Thousands 
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Prisoners’ Self-Help Litigation Manual, 3rd Edition us$32.95 


Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston and Daniel Manville, this valuable publication includes an outline of Federal and State legal sys- 
tems and relevant terminology. This essential resource will help you to understand your rights, and will 
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This publication includes: 

• Conditions of Confinement • Civil Liberties in Prison • Equal Protection of the Laws 
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Georgia Parole Corruption Deepens 

by Gary Hunter 


A trail of corruption, greed, and 
ronyism has led to the indict- 
ment of a Georgia senator, the dismissal 
of an assistant attorney general and the 
resignation of six parole board members 
including the director and the chairman. 

Van Streat was suspended from his 
office as state senator after he tried to 
have convicted murderer Ronald Gaither 
moved to a less secure prison facility in 
exchange for campaign funds. On Janu- 
ary 8, 2002 Streat was indicted for 
violating his oath of office and lying 
about his attempt to pressure the board 
to relocate the state prisoner. Gaither had 
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already escaped from prison on two pre- 
vious occasions. 

Streat’s suspension was the first drop 
from the menacing storm clouds that had 
gathered over the parole board. Assistant 
Corrections Commissioner Joe Ferrero 
says that board Chairman Walter Ray and 
board member Bobby Whitworth came to 
his office on August 10, 1999 to support 
Streat’ s request. 

Ominous thunderheads first began to 
gather in July 2001 when Whitworth and 
Ray were accused of accepting thousands 
of dollars for lobbying on behalf of pri- 
vate prison interests. The torrent that 
followed submerged the board in a flood 
of scandal and corruption. 

Money Trail 

For over three years Whitworth 
earned $3,000 a month as a paid consult- 
ant for the Bobby Ross Group, a 
Texas-based private prison company. BRG 
specializes in juvenile offenders and has 
facilities nationwide. Whitworth earned 
nearly $200,000 in his four years as a BRG 
consultant. He is currently being investi- 
gated for a $ 100,000 payment he received 
from the firm. 

Whitworth’s dealings with his close 
friend Lanson Newsome are also being 
investigated. In 2000, Georgia contracted 
with Newsome’s company, Detention 
Management Services Inc., to supervise 
misdemeanor probationers. Whitworth 
admitted that he and Ray earned $86,000 
from DMS over three years. Newsome 
made $8 million when he eventually sold 
the company. 


Whitworth and Ray admit support- 
ing the bill that led to the contract with 
DMS but both men deny lobbying for its 
passage. However, Whitworth received 
$75,000 from Newsome less than a week 
after the bill passed in the House and the 
day before it passed in the Senate. 
Newsome claims that the timing of the 
payment was coincidental. “It had noth- 
ing to do with that bill,” he said. 

When news about the money broke 
in the media Ray broke into song. The 
chairman publicly admitted that he had 
received $24,500 from Newsome over a 
four year period. Whitworth also admit- 
ted receiving the $751,000 payment. The 
deal was for the pair to provide clients for 
DMS. 

Both Ray and Whitworth argue that 
there was no conflict of interest because 
probation has no direct bearing on their 
jobs as parole officers. Both point to a 
law drafted in 1997 that allows parole of- 
ficers to take on second jobs where there 
is no conflict of interest. 

Former Attorney General Mike Bow- 
ers pointed out, however, that it was 
Whitworth who pushed that law through. 
Bowers, who is a member of former gov- 
ernor Roy Barnes’ law firm, said that 
Whitworth had begun accepting $ 1,000 a 
month payments from Newsome and 
$3,000 a month from BRG in 1996, well 
before the law was passed. 

Whistle Blowers 

Just before their demise Whitworth 
and Ray were pushing a proposal that 
would combine probation and parole. The 
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Georgia Parole 
(continued) 

merger would have meant a massive wind- 
fall for private agencies — and of course 
— their consultants. But old ghosts were 
coming back to haunt the dynamic duo. 

Lisa Phillips Thompson served for 
six years as the legislative liaison for the 
Georgia Parole Board. She is also the wife 
of Sen. Steve Thompson (D-Powder 
Springs). The senator was Gov. Barnes’ 
senate floor leader and the two are child- 
hood friends. The Thompsons and 
Barneses are so close that the couples 
often spend Christmas Eve together. 

During the 2000 legislative session 
Ms. Thompson was approached by 
Whitworth and Ray and asked to sup- 
port a bill for the privatization of 
misdemeanor probationers. Initially she 
supported the bill and put her consider- 
able influence behind it. The bill appeared 
to be an effective pressure valve for alle- 
viating prison overcrowding and was 
purportedly designed to reduce 
caseloads for probation officers. It also 
had the approval of the entire 5-member 
parole board. 

Thompson personally organized a 
luncheon where Ray and Whitworth ac- 
tively lobbied the state senators for their 
support. Sen. Carol Jackson (D-Cleve- 
land) sponsored the bill which passed with 
virtually unanimous support. 

In the back of her mind, however, 
Thompson was bothered by the enthusi- 
asm with which Ray and Whitworth were 
pushing the bill since probation had noth- 
ing to do with parole. It was only after the 
bill had passed that Thompson realized 
that she had been used. She learned that 
Whitworth and Ray were on Newsome’s 
payroll and that passage of the bill 
opened up sizeable markets to 
Newsome’s company. 

Furious about being deceived, 
Thompson confronted the two men. 
That’s when Ray tried to use his position 
as parole board chairman to have Thomp- 
son fired. Thompson went to her friend 
Gov. Barnes. 

When Thompson voiced her indig- 
nation to the media, Chuck Topetzes, 
chairman of the parole division, removed 
her from her position. In August 10, 2002 
Thompson announced on TV that 
Topetzes and other board members were 
“being disloyal to the Bames administra- 
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tion.” The accusation prompted an im- 
mediate investigation by the Geogia 
Bureau of Investigation. Thompson 
brought suit against the board and re- 
tired as part of the settlement. 

Finger Pointing 

Parole spokeswoman Kathy Brown- 
ing maintained that the Corrections 
Department was equally active in the pas- 
sage of the bill which has tainted the 
Georgia Parole Board. But Corrections 
Chief Jim Wetherington says that while 
his department did not oppose the bill 
“we did not draft it.” 

Sen. Greg Hecht (D-Morrow) agreed. 
He said it was the parole board that spon- 
sored the bill, not the Corrections 
Department. Hecht was the senator origi- 
nally approached by Ray and other 
members of the parole staff who asked 
him to sponsor the bill. Hecht declined, 
citing a conflict of interest with his posi- 
tion as chairman of the committee 
overseeing Corrections. He recommended 
Sen. Jackson for the task. 

Close scrutiny revealed that in early 
2000 Whitworth enlisted parole board at- 
torney Tracy Masters to draft the bill. 
Whitworth guided Masters to a former 
member of the Corrections staff who had 
experience in drafting legislation. 

“I initiated the call because Bobby 
Whitworth asked me to draft [the] bill,” 
Masters said. 

Scandal — No Problem 

Whitworth has shielded himself 
against scandal so well throughout his 
career he could easily be called a Clinton. 
He started his career in the Farm Service 
Division and quickly worked his way up 
to Chief of Corrections. In 1993 he was 
forced out of that job because of his poor 
handling of a sex scandal involving fe- 
male prisoners. However, Zell Miller, who 
was governor at the time, immediately 
appointed Whitworth to the parole board. 
Miller, who is now a U.S. senator says, 
“Bobby Whitworth had the knowledge 
and the ability that no one else had to 
figure out future prison space accurately.” 

Whitworth’s career reflects the up- 
wardly mobile ambition of a man driven 
to succeed. While he is described by 
some as a man with an easy smile and a 
friendly nature, his critics insist there is 
an underlying ruthlessness to his laid- 
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back country style. Some detractors have 
compared him to a godfather always ready 
to favor friends, extinguish enemies, and 
with no compunction about circumvent- 
ing the law. 

One of those detractors is Orlando 
Martinez whose appointment to head of 
Juvenile Justice was vigorously endorsed 
by Whitworth. However, the two immedi- 
ately locked horns when Martinez 
decided to cancel the department’s con- 
tract with the Bobby Ross Group who had 
Whitworth on the payroll at the time. “I 
find it very unusual that we have a per- 
son doing consulting in the area of 
juvenile justice who has no experience 
that I’m aware of in our field,” said 
Martinez. 

Allen Ault ran Georgia’s Correctional 
Department under governors Jimmy 
Carter and George Busbee. Ault was 
brought back in 1993 when Whitworth 
was removed. Ault said, “When I came 
back to Georgia, it seemed like there was 
a lot more good-ol’-boyism going on that 
1 hadn’t experienced under earlier admin- 
istrations. 

Current Corrections Chief 
Wetherington also collided with 
Whitworth when the Chief was ap- 
proached by Newsome and Bob 
Contestabile, president of Sentinal. 
Newsome, Contestabile, and 
Whitworth tried to pressure 
Wetherington to privatize probation 
supervision in metropolitan Atlanta and 
combine parole and probation into a 
single agency. 

“I didn’t feel good about that,” said 
Wetherington. “The more I heard about 
it and who was going to benefit, I didn’t 
like it.” 

Whitworth accused Wetherington 
of a “power grab.” Wetherington says 
Whitworth is bitter because “Bobby 
expected more out of me supporting 
things he wanted. Bobby Whitworth 
has a tremendous amount of influence. 
He calls the shots,” said the chief. 

Fingers in The Pie 

According to the Atlanta Journal- 
Constitution ethics laws in Georgia have 
always been weak and nepotism ex- 
tremely common. The current system 
espouses a good-ol’ boy system where 
contracts are often awarded based on 
friendship rather than fiscal responsibil- 
ity. 
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Current laws allowed Department of 
Transportation board member Max Goldin 
to avoid prosecution when he failed to 
report that he owned 14 pieces of prop- 
erty along a road that the DOT voted to 
widen. Goldin, who voted on the proposal, 
sold the land at five times its appraised 
value. He was fined $15,000 for violating 
29 counts of state law. 

Even Corrections Chief Wetherington 
has been caught with his fingers in the 
pie. The chief owns more than $100,000 
of Synovus Financial Corp. stock. Dur- 
ing his tenure as police chief he arranged 
for two department bank accounts to be 
switched to Citizen Bank & Trust which 
is owned by Synovus. Wetherington 
pointed out that the switch to CB&T 
saved the department over $2,000 a 
month. However, closer investigation re- 
veals that he bypassed First Union Bank 
which offered a savings of $4,200 a 
month. 

Also, thirteen parole officers are em- 
ployed by B1 Inc. a company that supplies 
and monitors electronic ankle bracelets. 
Another thirteen board members are 
former BI employees. BI received their 
contract to monitor juvenile offenders in 
Georgia in 1997 even though they were 
not the lowest bidder... 

Neither Whitworth nor Ray is the 
source of the scandal that is currently 
plaguing the Georgia parole board. The 
attorney general’s office is investigating 
a $25,000 contract with a North Carolina 
firm hired to administer aptitude tests to 
parolees. The contract paid a commission 
to Dotty Edwards, the wife of a former 
South Carolina state representative. Her 
husband is now a registered lobbyist for 
the Bobby Ross Group in Georgia. Not 
surprisingly Ms. Edwards is also a close 
friend of Whitworth. BRG received the 
contract without any competitive bids. 
Her lawyer, Gene Adams, said that 
Edwards did nothing improper and her 
commission “didn’t amount to a hill of 
beans.” 

On March 8, 2002 Patricia Alexander 
filed charges of sexual harassment 
against parole board member Gene 
Walker. She alleges that Walker, her former 
boss, frequently used vulgar language, 
initiated discussions about his sexual 
preferences, and often made suggestive 
and inappropriate comments about her 
anatomy. She also claims that Walker’s 
advances came with increased frequency 
the longer she worked for him. 
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Alexander says Walker had her 
transferred from her job because she was 
sexually unappealing. Yet it was Walker 
who originally recruited Alexander to work 
for him when he was appointed to the 
board. 

Alexander also names board Chair- 
man Walter Ray in the suit claiming that 
he knew of the harassment but did noth- 
ing about it. She claims that Ray told her 
“it was not in the best interest of the 
board to take action.” Alexander has 
worked for the state for nearly 25 years. 
She is expected to ask for as much as $3 
million in damages. 

The Shoe Drops 

Former parole Chairman James 
“Tommy” Morris describes a time when 
Whitworth and Ray enlisted his help to 
design a plan that combined probation 
and parole. Morris said that at first “it all 
went over my head. Then I began to piece 
together what was happening.” Juicy 
contracts for juvenile probationers and 
monitoring devices paralleled pending 
legislation. “About that time, I also no- 
ticed some wining and dining going on 
with the vendors.” That’s when Morris 
said, “wait a minute, what’s parole got to 
do with probation?” The result was that 
Ray and Whitworth stopped consulting 
with Morris. 

Morris was so appalled by the cor- 
ruption he saw that he was quoted by the 
media in April 2002 as saying Georgia’s 
parole board should either “be cleaned 
up or abolished.” Morris, who spent 22 
years on the board and was elected chair- 
man three times, received a visit at his 
home by two Athens parole officers with 
a message that he was no longer welcome 
to visit the Athens district parole office. 
Morris, whose home is in Athens called 
the gesture “childish. They blame me for 
picking up where Lisa Thompson left off,” 
he said. 

Topetzes gave the order to exile the 
retired Morris. He described Morris’ mes- 
sage as one of shock and disappointment. 
“After reading Tommy’s commentary, 
there were a host of people who were 
greatly disappointed in his remarks,” said 
the director. Topetzes soon found out 
how deeply the disappointment really ran. 

On June 13, 2002, Bobby Whitworth 
and Walter Ray resigned from the board. 
Topetzes resigned the next day. When the 
storm had finally passed a total of eight 
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members had resigned from the parole 
division. John Walker, executive assistant 
to the board, Kathy Browning, director 
of public information, Stephanie 
McConnell, legislative liaison and 
Topetzes all resigned and are all known 
for their unflagging support of 
Whitworth and Ray. 

Governor Barnes appointed a spe- 
cial prosecutor to investigate the scandal 
after attorneys for Streat, Whitworth, 
and Ray accused Atty. General Baker 
of soliciting the parole board on behalf 
of a major campaign contributor. Be- 
cause of the accusation Baker recused 
himself from the investigation. He also 
announced the immediate suspension 
of Asst. Atty. General Sam Tillman who 
is alleged to have tried to coerce Gene 
Walker, a parole board member, to destroy 
a document that implicated Baker in an 
attempt to influence the board on behalf 
of a prisoner. Tillman was suspended with- 
out pay. 

Allen Ault also noted that 
Whitworth used his final days as com- 


I am pleased to announce that The 
Celling of America: An Inside 
Look at the U.S. Prison Industry’, PLN’s 
first book which was published in 1998, 
is now available in Spanish. El 
Encarcelamiento de America was pub- 
lished last summer in Spain by 
Editorial Virus, a progressive pub- 


Inmate Connections 

www.inmate-connections.com 
465 NE 181st, #308 
Portland, Oregon 97230 

PEN PALS ■ ADVOCACY 
WEB DESIGN 
Pen Pal Hookup 
Only $9.95! 

Write to request a free brochure 


missioner to finalize several contracts 
including one with his close friend 
Donald Cabaniss. Cabaniss, a psycho- 
therapist, currently works for the parole 
board earning $125 per hour for his ser- 
vices. 


Ethics Reform 

The extent to which Ray and 
Whitworth have pushed for legislative 
favors has caused an outcry for stricter 
ethics laws in Georgia. Robert Pastor, 
president of the Georgia Chapter of 
Common Cause, a watchdog for the 
state, suggests that ethics laws are not 
strict enough. “I’m learning that this is 
a generic problem that’s very serious. 
There may be a lot of sweetheart deals 
that are, technically separate from the 
agency but, practically, blur the line. 
While lenient Georgia laws forbid state 
officials from being paid to lobby for 
private interest groups state officials 
are not required to report outside in- 
come less than $20,000 or less than 10 
percent ownership in a company. That 
kind of activity is completely in appro- 
priate,” Pastor said of Whitworth’s 
activities. 

From the Editor 

by Paul Wright 

lisher in Barcelona. Copies of the 
book are finally available for distri- 
bution in the US. Over the years we 
have received requests from Spanish 
speaking readers for books or mate- 
rials in Spanish. While PLN lacks the 
resources to translate the magazine, 
the translation of the Celling of 
America is an important milestone, 
both because it helps educate people 
overseas about the American prison 
system and also because it makes that 
information accessible to non English 
reading Hispanics in this country. Or- 
dering information for the English and 
Spanish edition alike is on page 33 of 
this issue of PLN. 

PLN’s second book, Prison Na- 
tion: The Warehousing of America s 
Poor is being well received by readers. 
We hope it too will also be made avail- 
able in other countries. Prison Nation 
is the first book I am aware of that ex- 
amines the correlation between mass 


On February 11, 2002 state Rep. 
Charles Judy Poag (D-Eaton) introduced 
legislation that would outlaw Georgia leg- 
islators from lobbying the parole board 
on behalf of prisoners. Poag also noted 
the shady dealings of Whitworth and Ray 
as he introduced the bill. What they did 
is “not right. It needs to be stopped,” he 
said. 

Buddy Nix, who took over the spot 
vacated by Ray discovered that in spite 
of all the resignations there was still 
some housecleaning to be done. Ap- 
parently a faith-based parole program 
that had been in place for 15 months 
and had received $40,000 in funding 
had failed to place a single prisoner. 
The Community Based Services Divi- 
sion was supposed to help paroled 
prisoners hook up with faith-based 
community organizations that would 
provide them with a variety of services 
including counseling and jobs. Dr. W. 
Thomas Beckner, director of the justice 
education department at Taylor Univer- 
sity in Fort Wayne Indiana, began the 
project in April 2001 and expresses sur- 
prise that it is being scrapped. H 

Source: Atlanta Journal-Constitution 


imprisonment and the provision of 
counsel for indigent defendants. It 
also contains many articles about the 
prison industrial complex, activism on 
prison issues and much more. Many 
of these segments never appeared in 
PLN or any other publication. Prison 
Nation is also available from PLN. 

I would like to thank everyone who 
donated to PLN’s recent fundraiser. 
PLN relies largely on individual dona- 
tions above and beyond its 
subscription costs to continue publish- 
ing. It is only through individual 
donations that PLN is able to continue 
its work. With the recent economic 
downturn, funding is tight for all non 
profits, but especially so for PLN which 
is largely cut off from traditional foun- 
dation funders who think that human 
rights violations don’t occur in the 
United States. If you have not yet made 
a donation, it is not too late to do so, 
and all donations help. H 
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Louisiana Prisoners May Access Savings 
Funds Exceeding $250 

by Matthew T. Clarke 


T he Supreme Court of Louisiana 
has held that all state prisoners 
have a statutory right to transfer savings 
accounts funds exceeding $250 to their 
drawing accounts. 

Walter Burnette, a Louisiana state 
prisoner serving a 99-year sentence, filed 
a petition for judicial review in state dis- 
trict court after the prison system refused 
to allow him to transfer the savings ac- 
count funds exceeding $250 to his 
drawing account. 

Louisiana prisoner have very lim- 
ited access to their savings accounts 
and much greater access to their draw- 
ing accounts. Prior to 1997, 
La.Rev.Stat. § 15:874(2) required that a 
prisoner’s compensation be distributed 
equally between the savings account 
and drawing account. 1997 Louisiana 
Legislature Act 528 amended the stat- 
ute to provide that “when an inmate’s 
savings account attains a balance of 
at least two hundred fifty dollars, the 
inmate may deposit future compensa- 
tion in either his savings account or 
his personal drawing account.” 

Burnette believed that this gave 
him statutory authority to transfer 
savings account funds in excess of 
$250 earned prior to 1997 to his draw- 
ing account. Bolstering his argument, 
Burnette noted that Department Regu- 
lation No. B-09-003(6) (A) (3) allows 
prisoners with a life sentence to trans- 
fer amounts exceeding $250 from their 
savings account to their drawing ac- 
count with the warden’s permission. 
The prison system disagreed with 
Burnette, and after exhausting his ad- 
ministrative remedies, Burnette sought 
judicial review. 

The case was referred to a Com- 
missioner. The Commissioner rejected 
Burnette’s argument, noting that the 
prison system had valid reasons to 
treat prisoners with life sentences dif- 
ferent from other prisoners with regard 
to their savings accounts. According 
to the Commissioner, § 15:874 only 
authorized the deposit of future com- 
pensation into the drawing account, 
not the transfer of any funds from the 
savings account. The district court 


adopted the Commissioner’s Recom- 
mendation that the petition be 
dismissed with prejudice at plaintiff’s 
costs. Burnette appealed. 

The Louisiana First Circuit court of 
appeals agreed with the Commissioner 
and district court, rejecting Burnette’s 
argument that this interpretation, would 
lead to an absurd result which treated 
prisoners with savings account funds 
exceeding $250 on the enactment date 
of the amendment to statute differently 
from those who attain the $250 savings 
account balance after that date. 

A dissent argued that allowing 
some prisoners more access to their 
savings than others was an absurd re- 
sult and that the defendants’ and 
courts’ interpretation of the statute was 
contrary to the stated purpose in the 
preamble of the statute. That purpose 
was “to provide for deposits and uses 
of monies in inmate’s savings accounts 
once the balance reaches two hundred 
fifty dollars.” Burnette appealed to the 
Supreme Court of Louisiana. 

The Supreme Court agreed with the 
dissent, holding that legislative intent 
was of paramount importance when in- 
terpreting a statute whose language 
allows more than one interpretation. 
Taking the preamble into account and 
reading the phrase “future compensa- 
tion” in context, the meaning clearly 
included all amounts excess of the $250 
minimum savings account balance. 
Therefore, Burnette had a statutory 
right to transfer amounts in excess of 
$250 from his savings account to his 
drawing account. Furthermore, this suit 
was not mooted by the fact that the De- 
partment had changed the regulation 
and already allowed the sought after 
transfer under its new regulation. 

Burnette sued for damages due to 
the delay in the transfer a court costs 
and these were not mooted by the 
transfer. Therefore, the decisions of the 
trial court and court of appeals were 
reversed and the case returned to the 
trial court for consideration of the 
claims for costs and damages. See: 
Burnette v. Stadler , 789 So. 2d 573 (La. 
2001 ). ■ 


Previous Issue Updates 

> The citation for State v. Roche 
discussed in the Feb. ‘03 article 
“Washington Police Scientist’s Work 
Under Scrutiny” is 59 P.3d 682 
(Wash. App. Div. I 2002). 

> The denial of qualified immunity 
discussed in the Feb. ‘03 article 
“Prisoner’s Estate Survives Summary 
Judgment on Medical Policy Claims” 
was upheld by the appeals court and 
the case was remanded for trial. See: 
Young ex rel Estate of Young v. Mar- 
tin ,51 Fed.Appx. 509 (6th Cir. 2002). 

> The Oct. ‘02 cover story “Import- 
ing Constituents: Prisoners and 
Political Clout in New York” by Pe- 
ter Wagner was an abbreviated version 
of a report by the Prison Policy Ini- 
tiative. The full report can be viewed 
at www.prisonpolicy.org/importing. 
Peter Wagner can be contacted at 
Prison Policy Initiative, PO Box 80887, 
Springfield, MA 01 138. 
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California Three-Year Lockdown of “Southern Hispanics” 

Held Unconstitutional 


Del Monte County, California 
uperior court ruled on Decem- 
ber 10, 2002 that a three year lockdown of 
“Southern Hispanics” at maximum secu- 
rity Pelican Bay State Prison (PBSP) was 
unconstitutional because it discriminated 
on the basis of ethnicity. The court or- 
dered PBSP Warden Joe McGrath to 
speed up the process of releasing non- 
problematic prisoners from lockdown - 
irrespective of the ethnicity they identi- 
fied with - by delivering a report to the 
court within 90 days detailing how this 
would be accomplished. And in a far- 
reaching effort to reverse prison policies 
that further a “culture of separation,” the 
habeas court ordered McGrath to produce 
an additional plan within 120 days show- 
ing how he would improve race relations 
at PBSP. 

Aaron Escalera was one of hundreds 
of Southern Hispanics locked down con- 
tinuously since a racially motivated riot 
at PBSP in February, 2000. Although the 
riot occurred in “B” Facility -between 
Southern Hispanic and Black prisoners - 
Escalera and all other Southern Hispan- 
ics in “A” Facility were also slammed. 


by Marvin Mentor 

Escalera ’s complaint was that they and 
others in “A” Facility, who never partici- 
pated in the “B” Facility riot, were being 
selectively punished solely on the basis 
of their ethnicity - which is unconstitu- 
tional. Worse yet, over the intervening 
three years, all Southern Hispanics trans- 
ferring into PBSP were automatically 
included in the disadvantaged group 
solely based upon their PBSP-certified 
ethnicity. 

The court was quick to recognize 
that the designations of “ethnicity,” on 
the one hand, and “gang affiliation,” on 
the other hand, are often inseparable. But 
the court observed that PBSP’s policy of 
isolating and treating prisoners because 
of their self-proclaimed affiliations 
amounted to a state-sanctioned “culture 
of separation” that ultimately served to 
foment increased racial tension. This sys- 
tem, Escalera complained - and the court 
agreed - provided no exit for individuals 
who wished to extract themselves from 
this endless condemnation. 

While recognizing that the preferen- 
tial status among Southern Hispanics - a 
highly structured prison gang organiza- 


tion - was to indeed maintain their unity 
through proclaiming their separate iden- 
tity, the court observed that the 
constitutional threshold of ethnic dis- 
crimination had been crossed by 
PBSP’s system, which only allowed one 
to get in - but not out - of the conse- 
quences of an “affiliation” designation 
by prison staff. 

Warden McGrath had recognized the 
problem, and, through a January 2000 
memorandum, already announced a 
policy to release prisoners from lockdown 
if they agreed to refrain from gang-related 
activities. But the court found that this 
process was woefully understaffed and 
slow, as evidenced by the continuing 
three year lockdown. 

The effect of the court’s order is to 
require PBSP to add significant resources 
to the release-review process and to con- 
comitantly require an effective long-range 
plan aimed at reducing racial tensions and 
the attendant unconstitutional ethnically- 
based discrimination. See: Escalera v. 
Terhune and McGrath, Del Norte County, 
CA Superior Court No. HCPB 00-5164 
(Dec. 10, 2002). H 



Suits Against Individual State Employees Available under ADA 


T he U.S. Court of Appeals for the 
Eighth Circuit reversed two 
separate district courts and ruled that 
under Title I of the Americans with Dis- 
abilities Act (ADA), state employees can 
be sued in their official capacities for in- 
junctive relief. Linda Gibson, who works 
for the Arkansas Department of Correc- 
tions, filed suit in U.S. District Court 
alleging that her employer discriminated 
against her because of a disability aris- 
ing from an on-the-job injury. 
Separately, Larry Brown suffered back 
injuries while working for the Arkan- 
sas State Police. He sued his 
former-employer in U.S. District Court 
for failure to accommodate his alleged 
injury. 

Neither district court examined the 
merits of plaintiff’s claims but rather dis- 
missed the suits on the theory that 
Congress did not intend for such claims 
to be adjudicated in the district courts 


when and because it created the ADA’s 
remedial scheme for settling such claims. 

In a consolidated appeal, the Eighth 
Circuit disagreed with the district courts 
and held that pursuant to Board of Trust- 
ees of the University of Alabama v. 
Garrett, 121 S.Ct. 955(2001), the ADA’s 
remedial scheme was not comprehensive. 

In denying Eleventh Amendment 
immunity, the appellate court cited Ex 
Parte Young, 28 S.Ct. 441 (1908). In Young, 
the Supreme Court held that when a state 
official acts in violation of the Constitu- 
tion or federal law, he is acting beyond 
the scope of power allowed or granted to 
him and is no longer entitled to the state’s 
Eleventh Amendment immunity from suit. 
The Young doctrine presumes that a state 
official stops being a state official when 
he does something contrary to federal 
law. Only prospective relief, however, 
and not money damages, is available 
under Young. 


The Eighth Circuit also noted that 
when only prospective injunctive re- 
lief is sought, the request is ordinarily 
sufficient to invoke Young. See, e.g., 
Idaho v. Coeur d’Alene Tribe, 117 S.Ct. 
2028 (1997). Moreover, the Eleventh 
Amendment is not a bar to “federal ju- 
risdiction over a suit against a state 
official when that suit seeks only pro- 
spective injunctive relief in order to end 
a continuing violation of federal law.” 
Seminole Tribe of Florida v. Florida, 
116 S.Ct. 1114(1996). 

Finding that the ADA did not bar 
Gibson and Brown from seeking prospec- 
tive injunctive relief in the federal courts, 
and further finding that defendants were 
not protected by Eleventh Amendment 
immunity, the Eighth Circuit remanded 
both matters to the respective district 
courts. See: Gibson v. Arkansas Depart- 
ment of Corrections, 265 F.3d 718 (8th Cir 

2001). H 
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Iowa Guards Fired For Beating Prisoner 


O n July 24, 2002, Sheriff David 
Armack fired five guards, in- 
cluding a supervisor, at the Woodward 
County Jail in Sioux City, Iowa, in re- 
sponse to a June 10, 2002, videotaped 
beating of a prisoner. 

Stanley Munger, attorney for four of 
the five guards, identified them as Eric 
Davis, 22; Joe Ramirez, 26; Mike Sweum, 
29; and Jason Bunch, 30. The fifth guard, 
who was also a supervisor, was not iden- 
tified. 

The 15 minute video, recorded by a 
jail camera, showed the guards repeat- 
edly kicking, punching and slamming 


prisoner Benjamin Freenor’s head into a 
counter while booking him. 

Freenor’s attorney, Glen Metcalf, is 
seeking restitution for his client. Metcalf 
is unsure if a lawsuit will be necessary 
but “Mr. Freenor deserves compensation 
for what happened to him,” he said. 

Criminal charges against the five 
guards are also being considered. 
Woodbury County Attorney Tom Mullin 
has asked the Iowa Division of Criminal 
Investigation for assistance in the probe. 
■ 

Source: The Des Moines Register 


Thaddeus-X Standard Retroactive Except 
For Qualified Immunity Defense 

by Bob 


A federal district court in Michi- 

/Agan has held that the 
Thaddeus-X standard, rather than the 
“shocks the conscience” standard, is 
applicable to claims of guard retaliation 
for prisoners exercising First Amendment 
rights even when the claims arose prior 
to Thaddeus-X unless the defense of 
qualified immunity was raised. Attorney 
fees are limited to 150% of the total judg- 
ment awarded. 

Michigan state prisoners Floyd 
Spruytte and Edward Rimka wrote a let- 
ter to a local Michigan newspaper. The 
Daily Report, in response to a letter 
printed in the newspaper advocating 
limited prisoner privileges. In retalia- 
tion for this letter, Spruytte and Rimka 
were transferred to higher security fa- 
cilities. 

Both prisoners jointly filed a § 1 983 
complaint. After a bench trial, the dis- 
trict court found in favor of the 
prisoners and awarded Spruytte $3,830 
and Rimka $2,930. See: Spruytte v. 
Hoffner, 181 F.Supp.2d736 (W.D.Mich. 
2001 ). 

The defendants moved for a new trial 
claiming that the Court should have ap- 
plied the “shocks the conscience” 
standard rather than the F irst Amendment 
retaliation standard of Thaddeus-X v. 
Blatter, 175 F.3d 378 (6th Cir. 1999). Rely- 
ing on an unpublished decision, the 
defendant’s claim Thaddeus-X cannot be 
applied to claims which arose before it 


Williams 

was decided. The Court rejected this ar- 
gument and noted that the unpublished 
opinion dealt with the defense of quali- 
fied immunity which the defendants 
never raised. In fact, the defendants 
“proceeded to trial taking the position 
that the Thaddeus-X standard gov- 
erned” these claims. “Thus, when 
qualified immunity is not an issue, the 
Sixth Circuit applies the Thaddeus-X stan- 
dard to prisoner First Amendment 
retaliation claims.” 

The prisoners moved for attorney 
fees. Under the PLRA, codified at 42 
U.S.C. §1997e(d), attorney fee liability is 
limited to 1 50% of any monetary judgment 
awarded by the court. With a combined 
judgment of $6,760 the maximum award 
would be $ 1 0, 1 40. [ § 1 997e(d)(2 )] The maxi- 
mum hourly rate is 150% of the rate 
established under 18 U.S.C. §3006A 
which, in Michigan, is $70 per in-court 
hour, $50 per out-of-court hour. 
[§ 1997e(d)(e)]. 

The Court found this would yield an 
award of $19,21 1.25, far in excess of the 
$10,140 cap. Twenty-five percent of the 
damage award must be paid by the pris- 
oners from their monetary judgment 
under §1997e(d)(2). This reduction left 
the defendants liable for $8,450 in at- 
torney fees. The prisoners were also 
awarded costs of $3,474.49 which are not 
so limited by the PLRA. See: Spruytte v. 
Hoffner, 197 F.Supp.2d 93 1 (W.D. Mich. 
2001). ■ 
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Gender and Incarceration: How Men and Women 
Experience Life Behind Bars 

Reviews by Silja J.A. Talvi 


Prison Masculinities, edited by Don 
Sabo, Terry A. Kupers, and Willie Lon- 
don. Temple University Press, 
Philadelphia: 2001. 

Counseling Female Offenders and Vic- 
tims: A Strengths -Restorative Approach, 
Katherine van Wormer, Springer Publish- 
ing Company, N ew York: 2001. 

T he new anthology, Prison Mas 
culinities, brings the stress-in- 
ducing and often dangerous atmosphere 
in men’s prisons to the written page. Real, 
raw, and uncensored, Prison Masculini- 
ties has already become a crucial addition 
to the list of prison-related books which 
seek to expand our understanding of the 
circumstances surrounding the exorbitant 
rates of nationwide incarceration, as well 
as the complex phenomenon of male vio- 
lence and sexuality in prison. 

The theme that binds this impres- 
sive collection together is one which has 
been largely absent from existing analy- 
sis of the U.S. prison system: an 
examination of the role of prison as a pa- 
triarchal and hyper-masculine institution, 
and the role played by prisons in repro- 
ducing destructive forms of masculinity. 

Edited by D’ Youville College social 
sciences professor Don Sabo, psychia- 
trist Terry A. Kupers, and prisoner/writer 
Willie London, Prison Masculinities 
brings together 40 thought-provoking 
essays and poems written by prisoners, 
academicians and activists from across 
the U.S, all with a focus on men behind 
bars. 

For incarcerated men, prison accen- 
tuates what the editors refer to as 
“hegemonic masculinity,” revolving 
around male dominance, heterosexism, 
whiteness, violence and ruthless compe- 
tition, while the institutions themselves 
demonstrate what the editors define as 
the four cornerstones of patriarchal insti- 
tutions: Homosociality, sex segregation, 
hierarchy and violence. 

Within this framework, the editors 
offer valuable insight into the “prison 
code” as they say it exists nearly univer- 
sally in American male prisons: Never 


admit fear. Do not snitch. Act tough. Do 
not help authorities. Do not trust any- 
one. Always be ready to fight. 

“Prison is not an environment con- 
ducive to building friendships,” writes a 
New York State prisoner, Derrick Corley. 
“Prison is a negative, hostile environment 
filled with people trying their best to sur- 
vive.” 

It is a code shared by prisoners and 
guards alike, point out the editors; within 
the ranks of prison guards, virtually all 
the same ‘values’ are prized. Moreover, 
explain the editors, some members of 
prison staff may use the code to enforce 
order — tolerating sexual domination be- 
tween prisoners, for instance, “because 
it serves to divide them into perpetrators 
and victims, thus diminishing the likeli- 
hood of united resistance.” 

Many poems and essays in Prison 
Masculinities specifically delve into the 
alarmingly prevalent phenomenon of 
prison rape. In essays including Kupers’ 
“Rape and the Prison Code,” “The Story 
of a Black Punk,” and Stephen 
Donaldson’s "A Million Jockers, Punks 
and Queens,” the authors explore, with 
absolute frankness, the harsh reality of 
sexual relations and domination within 
men’s prisons, which often relegates men 
into roles of jockers (dominant men), 
punks (the largely heterosexual men 
pressed into sexual servitude) and queens 
(a small and highly desirable class of ef- 
feminate gays). 

Essays such as these do not make 
for easy or casual reading; the horror of 
sexual violence behind prison walls is 
communicated with startling and disturb- 
ing detail, but the passages are delivered 
with an intelligence and honesty for which 
the reader is ultimately grateful. 

The book’s most powerful personal 
essay comes from a prisoner at San 
Quentin, Jarvis Masters, who sets out to 
talk to his fellow prisoners about child 
abuse in a piece entitled “Scars.” 

Most prisoners, as Masters explains, 
won’t even allow themselves to use the 
term “child abuse,” but the author uses 
the scars on the bodies of his fellow pris- 
oners as a kind of ice-breaker to get the 


men talking about their early victimiza- 
tion. The stories that unfold — tales of 
severe beatings and whippings — shine a 
new light on the hardened expressions 
and muscular bodies of San Quentin’s 
toughest prisoners. With superb and 
shocking insight. Masters relates the ex- 
periences of these men as victims of 
severe childhood abuse to their existence 
within the prisons that house them: 

“Secretly, we all like it here. This place 
welcomes a man who is full of rage and 
violence. Here he is not abnormal or per- 
ceived as different. Here rage is nothing 
new, and for men scarred by child abuse 
and violent lives, the prison is an exten- 
sion of inner life. We learn to abuse and 
reabuse ourselves by moving in and out 
of places like San Quentin.” 

As Masters’ essay elucidates, the 
scars of child abuse and adult imprison- 
ment run deep, and the critical discussion 
about crime and imprisonment must, by 
definition, include the perspective of men 
who are trapped within a system that all 
too often serves to bolster feelings of 
anger, alienation and, most commonly, an 
underlying sense of self-loathing. See 
page 34 to order Prison Masculinities. 


In the popular imagination, women 
behind bars are still reduced to the realm 
of “fallen” or damaged women: women 
and mothers who have failed at life and 
disappointed their families. 

Books about the real experiences of 
women prisoners are few and far between. 
And with roughly 164,000 women in pris- 
ons and jails nationwide, the issues that 
they present to the criminal justice sys- 
tem are multifarious. 

In her book, Counseling Female Of- 
fenders and Victims, University of 
Northern Iowa Professor Katherine van 
Wormer, takes an important new step in 
the direction of addressing many of those 
issues from the framework of a “strengths- 
restorative” approach. 

Central to van Wormer’s intriguing 
book is the question of how the criminal 
justice system can be reconceptualized 
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“to address the needs of victims of vio- 
lence, sexual and otherwise, [and] of 
offenders who often themselves are vic- 
tims of abuse.” 

The dual-pronged approach toward 
attaining more effective, compassionate 
treatment/intervention strategies toward 
both female victims and offenders is — in 
and of itself — a unique step. It is a basic, 
radical assumption ofvan Wormer’s book 
that there is no clear cut difference be- 
tween female victims and offenders. 

Van Wormer’s points are well-taken. 
Based on surveys of numerous federal 
and scientific studies, the author notes 
the similarities in the life experiences of 
many female victims and offenders: the 
linkages between early child abuse and 
later victimization by partners or strang- 
ers, between sexual abuse and teenage 
pregnancy, depression and drug abuse, 
and so on. 

In essence, van Wormer argues that 
a belief in human potential and a coun- 
seling emphasis on a person’s individual 
strengths will allow both victim and of- 
fender alike to gain the kind of personal 
power necessary to rise out of the cir- 
cumstances and forms of abuse that they 
have endured. And, similarly, van Wormer 
is a firm adherent of the idea that offend- 
ers can be rehabilitated, and that “the 
adversary system is not always the best 
way to bring this about.” 

Restorative justice, explains the au- 
thor, “offers a strong antidote to the 
political ranting and raving that seems to 
get votes. In bringing criminal and victim 
together to heal the wounds of violation, 
the campaign for restorative justice ad- 
vocates alternative methods to 
incarceration when the offender’s behav- 
ior can be controlled through close 
supervision.” 

Most problematic, says van Wormer, 
has been the damaging notion that the 
equality of the sexes should translate to 
sameness in treatment behind bars: what 
men get, women get. 

Gender-neutral policies have thus 
translated to sterile prison settings, 
supermax facilities, shackling and video 
monitoring, and have necessitated the 
hiring of men in women’s prisons. The 
latter development has brought about 
countless incidents of sexual abuse, as 
van Wormer notes. 

Another problem — that of increas- 
ingly abusive treatment of female 


prisoners by female guards — seems to be 
intensifying as prisons experience over- 
crowding, young and inexperienced 
personnel, and more to the point, person- 
nel ill-trained to work with a specifically 
female population. 

To the detrimentof all, women in 
prison are typically not allowed to care 
for their children on the outside in any 
kind of meaningful way, notes van 
Wormer. 

“Because U.S. society is individual- 
ist, rather than family-based,” writes van 
Wormer, “there has been a serious neglect 
throughout the system of the conse- 
quences when mothers in trouble with the 
law are ripped away from their children 
and other relatives by the state.” 

In contrast, innovative programs in 
Canada, Australia, Scandinavian coun- 
tries, Spain, Germany and Poland (and 
even limited programs in New York and 
California) allow children to remain with 
their mothers in prison up to a certain 
age — or to visit very regularly with them 
in non-institutional-type settings. 

Van Wormer also turns toward a vi- 
sion of how the counseling female 
prisoners could evolve and develop into 
an cost-effective alternative to lengthy 
sentencing and the harshly punitive con- 
ditions of incarceration. 

The advantages of a feminist-based 
strengths approach, explains van Wormer, 
is that it is realistic — “acknowledging 
societal stress and a woman’s resilience 
at the same time.” 

Van Wormer uses the opportunity to 
present a five-stage “empowerment 
model,” built on the steps of effective dia- 
logue between the prisoner and 
counselor; awareness of life history and 
goal setting; motivation and feeling work 
geared toward behavior change; healing 
(including the prospect of reconciliation); 
and what she terms “generativity.” 

In order to live and to eventually re- 
join their communities, van Wormer urges 
that women (and men) in prison must be 
given mechanisms by which they can re- 
claim a sense ofbelonging and importance 
in the greater scheme of things. 

Any goal short of this seems deter- 
mined to allow men and women to repeat 
the common, vicious cycle of abuse, men- 
tal illness and/or drug abuse, crime and 
incarceration. It is a cycle for which the 
United States has already earned world- 
wide notoriety, and it is a cycle that the 


authors of these two important books are 
devoted to breaking. 

Surely, they seem to be saying, we 
can do better than this. W 

Silja J.A. Talvi is a Seattle-based 
freelance journalist and essayist. A por- 
tion of this review first appeared in The 
Progressive. 
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Criminal Guards and Escaping Prisoners in Texas 


O n July 21, 2002, Lt. Rick 
McCullough was arrested for 
assaulting two female guards at the Riv- 
erside State Prison for women in the 
central Texas town of Gatesville. 
McCullough, 41, a Texas prison guard 
assigned to the nearby Woodman State 
Jail for women, was held on $25,000 bond 
after being charged with two counts of 
assault causing bodily injury to a public 
servant. 

Witnesses told police that 
McCullough attacked Capt. Nada 
Ragsdale and guard Lisa Sypert. Both 
women were taken to a local hospital 
where they were treated for their inju- 
ries. 

“We believe there was some sort of 
argument over the lieutenant’s key,” said 
a prison spokesman. “He apparently 
could not find his key and was trying to 
get an additional one when the argument 
began.” 

Ragsdale sustained injuries to her 
eyes and choke marks around her neck. 
Sypert suffered a cracked nose, contu- 
sions of the left cheek, and scratches to 
her left elbow. 

Separately, a series of recent 
guard-on-prisoner sexual assaults was 
reported by Kelly Weeks, a special pros- 
ecutor for Texas’ Office of the Attorney 
General. In August 2002, Lonzo McShan 
III, a guard at the Walls State Prison in 
Huntsville, was arrested and charged 
with sexually abusing prisoners, it was 
alleged that McShan, 25, forced male 
prisoners to perform oral sex on him. 

Melvin Chandler, a guard at the Jim 
Estelle State Prison in Huntsville, was 
indicted in July 2002 after a co-worker 
observed him giving oral sex through 
the cell bars to a prisoner. Michael 
Chaney, a guard at the O. L. Luther 
State Prison in the south Texas town of 
Navasota, was arrested in May 2002 
and charged with forcing male prison- 
ers to perform oral sex. 

Carol Ann Shepitka and Sallie 
Wvalle were both arrested and charged 
with having sexual relations with two dif- 
ferent male prisoners at the Thomas J. 
Goree and the Walls State Prisons in 
Huntsville. Tanya Coon, a former parole 
officer in Grimes County, was charged 
with having sexual relations with a pa- 
rolee. 


Weeks said her office is continuing 
to investigate several instances of sexual 
misconduct by Texas prison employees. 

Farther north in Abilene, a former 
prison guard snatched Nancy Chavez, a 
month-old infant, from a van in a Wal- 
Mart parking lot. On August 13, 2002, 
Margarita Chavez had finished her shop- 
ping and placed her three children in the 
family minivan. She stepped 1 0 feet away 
to return a shopping cart, then turned to 
see a woman pulling her infant daughter 
from the van into another car. Margarita 
tried to stop the getaway car but failed 
after being dragged 30 feet through the 
parking lot. 

The following day, Nancy was found 
in the west Texas town of Quanah, about 
125 miles north of Abilene. Police stopped 
a car that matched the description of the 
getaway car and arrested Paula Lynn 
Roach who was charged with aggravated 
kidnapping. Nancy was returned, un- 
harmed, to her parents in Abilene. 

James Duke, warden at the 
Robertson State Prison in Abilene, said 
that Roach, 24, was employed there as a 
prison guard for about 20 months before 
she resigned in September 2000. Roach 
had since worked at a local convenience 
store. 

It took a series of embarrassing and 
unrelated escapes to remind Texas cor- 
rectional officials that a prison is only as 
strong as its weakest guard. On July 1, 
2002, Benjamin Leal, 18, and Jose 
Mendoza, 29, broke out of Cameron 
County’s new detention facility. The two 
men used plastic spoons to pick the lock 
on a storage closet. They then opened a 
utility panel and made their way to the 
roof of the $ 1 9 million high-security facil- 
ity. From the roof, the two men jumped to 
freedom. 

“Spoons? Imagine what they can do 
with a fork,” said County Commissioner 
Carlos Cascos. 

David Veal, 36, escaped from the 
Hood County Jail on February 13, 2001. 
He had been arrested and charged with 
killing a neighbor in a murder-for-hire 
scheme. Veal had wiggled through an air 
duct in a shower, climbed to the roof of 
the jail, and then fled. 

While Veal was on the run, two other 
prisoners escaped from the jail by using 
toothpaste and monofdament thread to 


saw through the hollow tubular steel bars. 
They were both captured a few days later. 
Two more prisoners escaped from the 
jail’s maintenance crew but were captured 
the following day. Veal, however, re- 
mained at large for 18 months. 

On August 16, 2002, near Fresno, 
California, Veal was arrested for stealing 
candy bars and soft drinks from a gro- 
cery store. After police ran fingerprint and 
tattoo comparisons, Veal was identified 
as an escapee from Hood County and re- 
turned to Texas. 

In a bizarre case of providing ser- 
vices beyond the ordinary, an Oklahoma 
attorney was sentenced to 8 years in 
prison for masterminding a scheme to lib- 
erate two men from a Texas jail. Twana 
Smith, 45, smuggled a hacksaw blade into 
the Montague County Jail and gave it to 
her son, Joshua Bagwell, and his friend, 
Curtis Gambill. The two men had been 
transferred to Montague where they 
were being held pending legal proceed- 
ings related to their murder convictions. 
The two men were serving life sentences 
in Texas for murdering a 16-year-old 
cheerleader. 

Following the escape, Bagwell and 
Gambill were on the run for 10 days be- 
fore they were captured in Oklahoma. As 
part of the escape plot, attorney Smith 
obtained two assault rifles, camping 
equipment, and topographical maps. Af- 
ter being captured, the two men were 
returned to separate Texas prisons. In 
August 2002, Smith agreed to a plea-bar- 
gain deal. Smith had practiced law in 
Lawton, Oklahoma, and served as an as- 
sistant city attorney there until 1999. 

Back in Gatesville, Kevin Hicks ran 
away from the Coryell County Jail. Work- 
ing as a jail trusty, Hicks was hauling trash 
from the jail on the morning of August 27, 
2002, when he dropped his trash can, ran 
down an alley, and disappeared. Sheriff’s 
officers and members of the Gatesville 
Police Department joined in a search; 
Hicks was captured in a local lumber 
company’s warehouse 6 hours later. He 
was taken into custody without incident. 
■ 

Sources: Associated Press reports. Fort 
Worth Star-Telegram , The Gatesville 
Messenger, The Huntsville Item, Killeen 
Daily Herald 
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Maryland Pays $700,000 to Settle Suit 
Over Murder Committed by Parolee in Colorado 


I n May 2002, the State of Mary- 
land agreed to pay $700,000 to a 
Denver woman whose daughter was 
murdered by a parolee released from a 
Maryland prison and sent to a drug treat- 
ment center in Colorado. 

The suit, which was brought fol- 
lowing the February 1999 slaying of 
24-year-old Peyton Tuthill, was settled 
in early May when the Maryland at- 
torney general agreed to the payment. 

Tuthill was raped and killed by 
Donta Paige, who had been convicted 
of armed robbery in the State of Mary- 
land and sentenced 10 years. But after 
serving only two years and 47 days, a 
Maryland judge suspended the remain- 
der of Paige’s sentence and released 
him from a Flagerstown prison on the 
condition that he attend a drug treat- 
ment center in Colorado. Paige’s mother 
then sent him by bus to the Stout 
Street Foundation, a drug treatment 
program in Denver. However, no one 
ever informed Colorado authorities that 


Paige was on his way, as required by 
law. 

After only four days at the Denver 
facility, Paige was kicked out of the treat- 
ment program. T uthill was killed the very 
next day. Paige left the treatment facility, 
walked two blocks to Tuthill’s residence, 
and decided to burglarize it. He admitted 
robbing and raping Tuthill, including stab- 
bing her six times in the chest and neck. 

The lawsuit, brought by Tuthill’s 
mother Patricia Tuthill, alleged that Mary- 
land, “in complete violation of the 
interstate compact, failed to contact any 
Colorado law enforcement authorities, 
failed to give them the required 90-day 
notice and opportunity to investigate 
[Paige], and failed to provide them all the 
reports they were supposed to,” said Pe- 
ter Grenier, the Washington, D.C. attorney 
who represented Tuthill. 

The victim’s mother brought her case 
in Denver District Court, which was based 
entirely on the fact that Maryland authori- 
ties violated the Interstate Compact for 


the Supervision of Parolees and Proba- 
tioners by failing to notify Colorado in 
advance of their intent to send Paige to 
that state. 

Following her daughter’s death, 
Patricia Tuthill quit her job to work full 
time as a victim’s rights advocate. She 
said she plans to use the settlement 
money to fund her activities. 

In Maryland, this case prompted 
officials there to review each and ev- 
ery one of its 89,000 interstate compact 
cases to ensure compliance with the 
law. In addition, a new compact, which 
is said to be more comprehensive, en- 
forceable and accountable, has been 
ratified by 3 1 of the necessary 35 states. 

“This is what I wanted from the 
start,” Tuthill said. “It’s been very over- 
whelming for me.” For raping and killing 
Peyton Tuthill, Paige was sentenced to 
life without parole in a Colorado prison. 
■ 

Sources: The Baltimore Sim, Denver Post 
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Virginia Law Repeals Phone Rate Ruling 

Matthew T. Clarke 


E ffective July 1,2002, the Virginia 
legislature has enacted a law 
specifically designed to undercut a favor- 
able ruling on prison phone rates by the 
State Corporation Commission (SCC). 

Robert Lee Jones, a Virginia state 
prisoner, filed a complaint with the SCC 
concerning the rates charged consumers 
for collect telephone calls from prisoners 
at Virginia state prisons. The Virginia 
Chapter of Citizens United for the Reform 
of Errants (CURE) joined the suit by ask- 
ing the SCC to examine the rates charged 
to people receiving collect telephone calls 
from Virginia Department of Corrections 
(DOC) prisoners. The Inmate Telephone 
System (ITS) is run exclusively by MCI 
WORLDCOM Network Services of Vir- 
ginia (MCI) and charges the receivers of 
the intrastate phone calls the same rate 
as the public pays for operator-assisted 
collect calls in an emergency: a surcharge 
of $2.25 plus up to 370 per minute. The 
call automatically disconnects after 15 
minutes and another $2.25 is charged if it 
is reinitiated. 

On August 22, 2001, the SCC issued 
a Final Order overruling MCI’s challenge 
to their jurisdiction under § 56-481.1 of 
the Code of Virginia and holding that MCI 
ITS rates were not competitive. § 56-48 1.1 
places schedules of rates and contracts 
for services rendered to the state gov- 
ernment outside the regulatory powers 
of the SCC. However, the SCC noted that 
none of the services were rendered to the 
state government. Rather, MCI “treats 
those persons who receive and pay for 
the collect calls placed from DOC facili- 
ties as its customers.” The SCC also 
found that the intrastate interexchange 
service furnished by MCI to customers 
under its ITS is not provided on a com- 
petitive basis, that MCI must perform an 
accounting of all ITS charges previously 
billed at rates inconsistent with the tar- 
iffs it fded with the SCC (this occurred 
from January 1, 1999, until August 31, 
2000) with an eye towards future refunds, 
that it had to impose “traditional 
ratemaking procedures” for the ITS, and 
that MCI must file just and reasonable 
rates for its Maximum Security Collect Call 
Service. 

The SCC noted that MCI and DOC 
argued that the ITS was not a stand-alone 


service, but rather part of a package of 
services provided DOC and that such 
calls required security procedures not 
needed with non-prisoner calls. It also 
noted that eight criteria were used to 
evaluate the carriers’ bids on the ITS con- 
tract. However, it held that the bidding 
process did not result in competitive rates, 
under any reasonable interpretation of § 
56-48 1. 1. In fact, the DOC rejected a bid 
by MCI at a rate lower than that “con- 
sumer” rates charged the public for 
comparable services. It also noted that 
DOC receives a commission of 40% on 
the gross billable ITS revenues (a total of 
$6,500,000 in fiscal 200 1-2002) and a re- 
duced rate would have meant a reduced 
commission. 

On February 4, 2002, the Virginia 
House passed a Senate bill designed to 
undercut the SCC’s ruling against MCI. 
Sponsored by Senator Thomas K. 
Norment Jr., R-James City, the bill was 
passed unanimously in the Senate and 
69-37 in the House. Senate Bill 156 
amended § 56-481, effective July 1,2002, 


T he Texas Court of Criminal Ap- 
peals (TCCA) has eliminated the 
habeas corpus exception to the prohibi- 
tion against attacking the original 
conviction after revocation of probation. 

Timothy Lee Jordan, a Texas state 
prisoner, was convicted of theft and 
robbery and placed on probation. Later 
his probation was revoked. Jordan then 
filed a motion for new trial claiming, 
among other things, that his pleas in 
both original convictions were invol- 
untary. The trial court held a hearing, 
with live testimony, then denied the 
motions. Jordan appealed. 

The court of appeals refused to ad- 
dress the errors raised by Jordan, holding 
that Jordan should have raised the issues 
in an appeal of the original imposition of 
probation. Jordan petitioned for discre- 
tionary review. 

The TCCA held that it had made a 
mistake in previously allowing revoked 
probationers to challenge their origi- 
nal convictions using a “functional” 


to remove from the SCC’s jurisdiction 
“any telecommunications services pro- 
vided to the public by virtue of any 
contract with a the state government’ 
or agency thereof and the schedule of 
rates for any such telecommunications 
service. 

Let’s review: MCI charges VA citi- 
zens absurdly high rates for collect calls 
to prisoners with a hefty kickback to 
the DOC after the DOC rejects a much 
lower rate bid. The SCC busts MCI 
charging even more than its absurdly 
high rates and orders them to conduct 
an audit and provide fair rates. Angered 
by the SCC’s intervention in this rip- 
off, the VA legislature — led by Sen. 
Norment — passes a law to divest the 
SCC of jurisdiction so MCI and DOC 
can continue to scam the citizens who 
voted for the state legislators who 
passed the bill. See: Jones v. MCI, SCC 
Case No. PUC990157. ■ 

Sources: Virginia CURE, SB 156, Rich- 
mond Times-Dispatch 


writ of habeas corpus that invokes the 
trial court’s authority to issue such a 
writ. Such a “functional” habeas cor- 
pus action did not comply with the 
formal requirements of Article 11.14, 
Texas Code of Criminal Procedure 
(TCCP) and did not promote judicial 
economy, as originally expected. 

Therefore, the TCCA overruled 
Carter v. State, 641 S.W.2d557. (Texas 
Crim. App. 1982) and Warren v. State, 
744 S.W.2d 614 (Tex.Crim.App. 1988), 
and held that revoked probationers 
may not challenge their original con- 
viction following revocation. However, 
the TCCA held that revoked probation- 
ers could file a petition for a writ of 
habeas corpus challenging the origi- 
nal trial result under Article 11.08 or 
1 1.09, TCCP, after the state has filed a 
motion to revoke, but before the mo- 
tion has been ruled on. The judgment 
of the court of appeals was affirmed. 
See: Jordan v. State, 54 S.W.3d 783 
(Tex.Crim App. 2001). | 


Texas Eliminates Habeas Corpus 
Following Probation Revocation 
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$2.5 Million Verdict in California 
Medical Neglect Case 

by Marvin Mentor 


O n May 8, 2002, a California su- 
perior court jury awarded $2.5 
million in damages for negligent medical 
care to a severely diabetic state prisoner, 
who, debilitated from insulin shock, 
broke his neck in a fall sustained while 
trying to run to the prison medical clinic. 

David Padilla was incarcerated at the 
Calif. Rehabilitation Center (CRC) in 
Norco, CA for a drug possession offense. 
From his entry into state prison in Janu- 
ary, 1996 until his injury in April, 1998, 
Padilla was an insulin-dependant diabetic 
with heart disease. Upon entering Norco 
in January, 1997, he was given medical 
care at CRC’s unlicensed medical clinic. 
The clinic and its staff were not equipped 
to monitor and treat Padilla’s diabetes. 
His blood sugar was never checked by 
CRC medical personnel in their normal 
course of his diabetes treatment. 

On April 10, 1998, Padilla received an 
insulin shot at the CRC clinic at 7 :30 AM. 
After breakfast, he returned to his dorm 
for a nap. He awoke feeling very ill and 
recognized he was going into insulin 
shock. Getting out of bed, he approached 
the dorm’s door, which was locked. Guard 
Andrew Galvan observed Padilla’s speech- 
less, stumbling, disoriented behavior, but 
offered no assistance. He only ordered 
Padilla to quit “flicking around.” Padilla’s 
ID card was clearly marked “DIABETIC.” 

Padilla slipped on a plywood patch 
while approaching the locked door, stum- 
bling forward, whereupon his head hit 
the door, breaking his neck. While he was 
face down on the floor, Galvan ran over 
and kicked him - yelling for him to get up. 
It was only after Padilla screamed in pain 
that Galvan called for assistance. 

The “man down” call brought not 
medical help, but rather a staff fireman 
and his three prisoner workers. One 
worker rolled Padilla over in an attempt 
to place an ill-fitting cervical collar on him. 
Padilla screamed in pain and heard a pop 
in his neck. When the prisoner worker 
returned with a better fitting collar, he 
responded to the word that Padilla 
needed diabetic medication by squeez- 
ing a tube ofglucose into Padilla’s mouth. 

Subsequently, the thee workers lifted 
Padilla and put him face down on a 


backboard for his transport to the CRC 
medical clinic. There, defendant Dr. Charn 
Toochinda directed other non-medical 
personnel to flip Padilla over, causing fur- 
ther injury. Later taken to Riverside 
Community Hospital with full paralysis 
from the neck down, Padilla was diag- 
nosed as quadriplegic. 

The lawsuit, brought both under 
state law and under 42 USC § 1983, under 
the Americans with Disabilities Act 
(ADA), 42 USC § 12131 et seq., and un- 
der section 504 of the Rehabilitation Act 
(RA), 29 USC §794, alleged that defen- 
dants California Department of 
Corrections, CRC, Galvan, Toochinda and 
other CRC medical staff were knowingly 
negligent in their failure to provide li- 
censed medical care for Padilla’s serious 
medical needs. Specific claims included 
negligent supervision, medical malprac- 
tice, failure to summon medical care, cruel 
and unusual punishment, and civil rights 
violations under the ADA for failure to 
accommodate Padilla’s diabetic condition. 

The jury verdict of negligence was 
prorated against Dr. Toochinda (60%), 
guard Galvan and the State of California 
(20%) and against plaintiff Padilla (20%). 
Padilla’s $2.5 million cash award (ad- 
justed on a present cash value basis) 
covered past and future medical care as 
well as $400,000 for “non-economic” dam- 
ages. Attorney John W. Barton sought 
additional fees and costs per 42 USC § 
1988. The case later settled for the $2.5 
million awarded. The state did not ap- 
peal. See: Padilla v. California, Riverside 
Superior Court No. RIC 318659, Second 
Amended Complaint (4/25/01); Judgment 
(5/8/02). ■ 
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Walter M . Reaves, Jr. 

H abeas Book 

p.O- Box 55 
West, Texas 76691 

for more information write to the 
above address, or visit our web site 
at: 

w ww .postconviction .co m 


Incarcerated and Living 
with HIV? 

We want to help. 

Correct HELP 

The Corrections HIV Education 
Law Project 

Correct HELP’S mission is to improve the 
treatment of inmates living with HIV. We 
have worked with inmates and institutions 
to successfully improve conditions for 
inmates with HIV, both medically and 
socially, through education and legal 
advocacy. 

If you have difficulty receiving medical 
treatment, or are being treated differently 
because you are HIV positive, write to 
us. We may be able to help you. 

Correct HELP 

PO Box 46276 
West Hollywood, CA 90046 

HIV Hotline: (323) 822-3838 (Collect) 
or (888) 327-0888 (Toll-free) 
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Tribal Funds Exempt from Washington LFO Seizures 


I n an unpublished order, a federal 
:ourt in Washington granted a Na- 
tive American prisoner’s motion for 
summary judgment on the issue of liabil- 
ity of prison officials in seizing monthly 
tribal per capita allotments from his prison 
account to satisfy court-ordered legal fi- 
nancial obligations (LFOs) pursuant to 
RCW 71.1 1 .020. The court held that those 
funds are exempt from attachment under 
25 U.S.C. § 410, and that RCW 72. 11. 020 
is preempted by § 4 1 0. 

Washington prisoner Kyle Corpuz, 
a member of the Yakima Indian Nation, 
received monthly per capita shares of 
tribal funds held in trust by the United 
States. Although those funds are pro- 
tected by 25 U.S.C. § 410 (1906), prison 
officials seized a total of $625.52 from 
Corpuz’s prison account to satisfy his 
LFOs under RCW 72. 11. 020. 

Corpuz filed a pro se complaint seek- 
ing compensatory and punitive 
damages, and injunctive relief. The court 
appointed George A. Critchlow and legal 
intern Justin Lee of University Legal As- 
sistance to represent Corpuz. 

On May 11, 2001, the court issued 
an order granting plaintiff’s motion for 
summary judgment on the issue of liabil- 
ity. At the outset, the court found that 
the decision in Wright v. Riveland, Case 
No. C95-53810FDB (WD Wash. 1997), 
aff’d in part, rev’don other grounds, 219 
F.3d 905 (9th Cir. 2000) did not collater- 
ally estop defendants from litigating the 
issue because “ Wright dealt with the 
mandatory 35% deduction for state costs 
under RCW 72.09.480, rather than LFOs 
assessed by the county courts as part of 
a criminal sentence under RCW 
72.11.020.” The court found, however, 
that “there is a significant interdepen- 
dence between the statutes analyzed in 
the Wright case and the case at bar, as 
both involve automatic deductions for 
payments of costs associated with a 
criminal conviction.” 

Ultimately, the court found that “[i]n 
light of Taylor [ v. Grant, 220 Or. 1 1 4, 349 
R2d282 (I960)] and Vitale [v. Tabhytite, 
942 P.2d 1141 (1997)] opinions as well as 
the opinion ... in Wright . . . the interde- 
pendence of the relevant state statutes, 
and the liberal construction accorded to 
25 U.S.C. § 410, Plaintiff’s per capita 
Rinds are exempt from mandatory deduc- 


tions for payment of LFOs, absent ap- 
proval and consent of the Secretary of 
the Interior.” As such, the court held that 
RCW 72.11.020 as applied to per capita 
funds is preempted by § 410. 

The court also denied defendants’ 
motion for qualified immunity, conclud- 
ing that “the only reasonable conclusion 
from existing authority is that state law is 
preempted by § 4 1 0 []” and that defendants 
failed to prove that their actions were rea- 
sonable in light of that preemption, which 
the State appeared to recognize in Wright. 

On August 9, 2001, the court issued 
an order concluding that there was insuf- 
ficient evidence to send the issue of 
punitive damages to a jury because there 
was no evidence that defendants acted 
recklessly, callously, with evil motive or 
intent, or with knowledge that their ac- 
tions would result in constitutional injury 
to plaintiff. 

On November 2 8, 200 1 , the court is- 
sued an order granting defendants’ motion 
for summary judgment dismissal of all re- 
maining damage claims. The court noted 
that in response to the court’s order on 
liability, prison officials deposited $625.52 
- the total amount of all LFOs previously 
seized - into plaintiffs prison account. 


T he Arizona Court of Appeals 
upheld the forfeiture of a ve- 
hicle involved in smuggling drugs into 
prison. 

Arizona prisoner Dennis Day con- 
vinced his mother Teruko Simmons, to 
smuggle three grams of marijuana into 
the prison for him. Simmons drove her 
1996 Nissan Sentra to a hardware store 
parking lot where someone gave her the 
marijuana. Several days later she 
smuggled it into the prison and gave it 
to her son during visiting hours. Prison 
officials later found the marijuana con- 
cealed in Day’s shoes. 

Simmons pled guilty to facilitation 
to promote prison contraband. Several 
months later the state brought a forfei- 
ture action against her Nissan. The trial 
court granted Simmons’ cross-motion 
for summary judgment and the state ap- 
pealed. 


Accordingly, the court concluded that 
plaintiff was no longer entitled to addi- 
tional compensatory damages. Finally, the 
court directed the parties to submit addi- 
tional briefing on the availability of 
injunctive relief, “specifically as to the 
application of Gomez v. Vernon, 255F.3d 
1118,1128-29 (9 th Cir. 2001). 

Finally, on March 26, 2002, the court 
issued an order denying plaintiff’s re- 
quest for a permanent injunction and 
prospective declaratory relief, finding that 
there was “no evidence LFO deductions 
have been made from exempted funds af- 
ter July 2001” and “Defendants have 
represented they will not revert to the 
prior practice of deducting LFOs from 
exempt Indian per capita funds. See: 
Corpuz v. Lehman, et al., USDC No. CT- 
99-301 -Cl (ED Wash). 

Following the court’s holding on li- 
ability, however, prison officials have not 
refunded any improperly seized tribal 
funds to any prisoners other than Corpuz. 
As such, a class action suit was recently 
filed, seeking the return of those funds. 
See: Stensgar v. Lehman, et al., USDC 
No. CV02-5165 FDB (WD Wash), re- 
ported in this issue. [See p. 19 for a 
related story.] K 


The Court of Appeals concluded 
that the trial court erred in conclud- 
ing that Simmons’ vehicle was not 
subject to forfeiture under Arizona’s 
racketeering statutes. In doing so, 
the court held that “as long as a 
criminal enterprise involving rack- 
eteering ultimately has the objective 
of financial gain ...any property 
‘knowingly used to facilitate or ad- 
vance that enterprise is subject to 
forfeiture, regardless of the objec- 
tives of the individuals partici- 
pants.’” 

The court reversed “the trial 
court’s grant of summary judgment 
in favor of Simmons and remand[ed] 

. . . to the trial court so that it may 
enter summary judgment in favor of 
the state.” See: In Re 1996 Nissan 
Sentra, 32 P.3d 39 (Ariz. App.Div.2 
2001 ). ■ 


Vehicle Forfeited for Smuggling Drugs 
into Arizona Prison 
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Florida’s Private Food Service Demonstrates That 
Profit Overrides Sanitary Practice 

by David M. Reutter 


I n July 200 1 , the Florida Department 
of Corrections (FDOC) entered 
into a five-year contract with 
Philadelphia’s cost-conscious Aramark 
Corporation to feed prisoners at 126 of 
the 133 prisons in Florida. The contract 
is projected to reduce FDOC’s cost of 
feeding its prisoners from $80.2 million in 
2000-2001 to $72.2 million in the fiscal 
year that ended July 1. 

Aramark provides meals at a daily 
cost of $2.32 per prisoner, and it will earn 
an estimated $58 million in its first year of 
the contract. This profit earning is facili- 
tated, in part, by Aramark’s use of 
prisoner slave labor. Prior to the con- 
tract with Aramark, FDOC had required 
its food service contractors to pay pris- 
oners. The biggest profit earner, 
however, comes upon the altar by sacri- 
fice of sanitary practices and shorting 
menu ingredients. 

When Aramark first entered Florida’s 
prisons it initially served well-propor- 
tioned tasty trays. Then the weaning 
began. As time went on, Aramark began 
to cut corners in the amount of ingredi- 
ents it used, and the amount it served 
prisoners. Aramark regularly fails to cook 
enough food; often they run out with 200 
to 300 prisoners waiting to be fed. This 
results in delays of 10 to 60 minutes, caus- 
ing the prisons’ count and work 
schedules to be disrupted on an almost 
daily basis. Guards, however, fear a 
greater foe. 

The delays and scrambling to cook 
more food regularly results in differ- 
ent food items being served to the last 
prisoners than the first, causing petty 
jealousies that may explode into fights. 
So far, there have been no incidents. 
But, one can only wonder how long 
that can continue with the cuisine 
Aramark serves. In February 2002, at 
Madison Correctional Institution, 
Capt. Plugh Poppel noticed a particu- 
larly soupy batch of Sloppy Joe’s. 
When he investigated, he observed 
Aramark employees diluting the entree 
even more with ketchup and tomato paste 
to stretch it among the 700-plus prison- 
ers yet to be fed. The Warden then 
investigated the matter and discovered 


Aramark had shorted the recipe by 70 
pounds of ground beef and turkey. Fie 
also noted: “The other ingredients such 
as onions, celery, and green peppers in 
the entree were not observed.” In Febru- 
ary, 2002, Flardee prisoners staged a one 
day food strike. 

The greater concern is with Aramark’s 
unsanitary practices in kitchen mainte- 
nance and food handling so it can cut 
costs. In Marion County, an Aramark 
Supervisor ordered prisoner workers to 
soak spoiled chicken in vinegar and wa- 
ter to rid it of the smell before cooking. 
Guards learned of this and ordered 500 
pieces of chicken thrown out. Inspectors 
at Brevard County in March and May 
found maggots on serving trays and 
kitchen floors. 

Reports from other prisons de- 
scribed Aramark kitchens as “filthy” 
and in one case, “horrendous.” In 
Hernando County, guards discovered 
Aramark preparing “a spaghetti dinner 
using chili con carne from the previous 
week and creamed chipped beef from 
the day before. The cream sauce was 
washed off and the beef reused.” 
Aramark is so determined to cut costs 
it teaches its prisoner workers how to 
scoop food from pans in a way it won’t 
jam too much into the ladle. 

Despite these problems, state offi- 
cials are hell bent to continue the contract, 
even though it has assessed $110,000 in 
fines against Aramark for its practices. 
According to Elizabeth Hirst, a spokes- 
woman for Governor Jeb Bush, the 
contract is designed to work out glitches. 
“With a savings of $8 million in the first 
year, “ she added, “this is operating in the 
manner that the governor and the correc- 
tions secretary (Michael W. Moore) had 
hoped. We are off to a good start with the 
program.” 

One can only wonder if the real mo- 
tivation is savings to the state or 
political pay back. Aramark and its top 
executives gave thousands to Republi- 
can campaign accounts for the 2000 
election, including Bush for President. 
With Governor Bush running for re-elec- 
tion last year, Aramark was certain to 
contribute to his coffers. 


Aramark has a history of problems 
in Ohio prisons, and Florida officials were 
aware of this before signing with Aramark. 
An Ohio inspection team in 1999 found 
“inexcusable” sanitation problems and 
“observed a near riot during breakfast as 
a results of (Aramark’s) strict compliance 
with portion size(s).” The team suggested 
Aramark “should be liable for damages 
as a result of the lack of training, clean- 
ing, and maintenance.” Aramark’s 
contract in Ohio was not renewed. [PLN, 
Dec. 02.] 

The prison industrial complex’s 
growth and interest in political payback 
is alive and growing in Florida for the fore- 
seeable future, it’s clear that Florida’s 
72,000 prisoners will be subject to 
Aramark’s concerns for profit over sani- 
tary practices in running its prison 
kitchens. B 

Source: St. Petersburg Times 


Sanders, Sanders, 
Block & Woycik, P.C. 


Representing plaintiffs in 
serious personal injury 
litigation: 

• Excessive Force/ 
Guard Brutality 

• Medical Malpractice 

• Medical Negligence 

• Prison Negligence 


Long Island Office 
100 Herricks Road 
Mineola, New York 11501 
(800) 526-6670 
or (516) 741-5252 

Bronx Office 
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This column is intended to provide 
habeas hints for prisoners who are con- 
sidering or handling habeas corpus 
petitions as their own attorneys. The fo- 
cus of the column is habeas corpus 
practice under the AEDPA, the 1996 ha- 
beas corpus law which now governs 
federal habeas corpus practice through- 
out the U.S. 

STANDARD OF REVIEW 

O ne of the most important and 
challenging aspects of habeas 
corpus practice is identifying and satis- 
fying the “standard of review” (burden 
of proof) which applies to the claims al- 
leged in the habeas corpus petition. In 
this column, I define the principal differ- 
ent standards of review that come into 
play at various points throughout the 
criminal process, and I provide some “ha- 
beas hints” for how to deal with these 
standards most effectively on habeas 
corpus. 

STANDARDS OF REVIEW -EASIEST 
TO HARDEST 

> Presumption of innocence. 

A defendant facing trial on a criminal 
charge is presumed innocent, and the 
prosecution has to prove the defendant 
guilty beyond a reasonable doubt. Proof 
beyond a reasonable doubt equates to 
proof to a near certainty that the defen- 
dant is guilty as charged. This is the most 
demanding standard of proof of all in the 
American justice system, and it affords 
powerful protection to a criminal defen- 
dant at the trial level. However, once a 
defendant is convicted at trial or via guilty 
plea, the presumption of innocence dis- 
appears. 

> '•Structural error’. 

Structural error is that unusual kind 
of trial error which is so monumental that 
it essentially deprives the trial of any reli- 
ability as a truth-determining process. An 
example is a showing that a pro-prosecu- 
tion juror failed to reveal bias in voir dire; 
or that the case was heard by a corrupt 


Habeas Hints 

by Kent Russell 

judge. Where structural error is shown, it 
is presumed that the error was prejudi- 
cial, and a new trial is almost always 
required. Similar to structural error in its 
effect is “Cronic” [ United States v. 
Cronic, 466 U.S. 648 (1984)] error, which 
amounts to ineffectiveness of counsel so 
serious that it is as if the defendant had 
no lawyer at all. (For example, the defense 
lawyer was absent, asleep, drunk, or work- 
ing against the defendant because of a 
financial conflict of interest.) Errors fall- 
ing within this category almost always 
produce reversals, but are very, very rare. 

> ‘Chapman’ standard. 

The “Chapman” standard [Chapman 
v. California, 386 U.S. 18 (1967)] applies 
to errors of constitutional magnitude that 
are discovered during the direct (first) 
appeal. Under the Chapman standard, the 
error is prejudicial unless the error was 
“harmless beyond a reasonable doubt”. 
This is a very petitioner- friendly standard, 
but it applies only to errors of “constitu- 
tional” magnitude (errors recognized in 
US Supreme Court cases to violate the 
Constitution), and only when those con- 
stitutional errors are addressed and found 
on direct appeal. 

> ‘Brecht’ standard. 

The “Brecht” standard [Brecht v. 
Abrahamson, 507 U.S. 619 (1993)] is the 
“default” standard for constitutional er- 
rors which occurred at trial and which are 
established for the first time on habeas 
corpus, meaning that it will apply unless 
another of the ones discussed in this ar- 
ticle is shown to apply instead. This 
standard requires that any error had a 
“substantial and injurious effect in deter- 
mining the jury’s verdict”, i.e, that it leaves 
the habeas judge with “in grave doubt” 
about whether the error the error had a 
significant effect on the verdict. It has 
sometimes been suggested that the 
Brecht standard, which applies to most 
claims on habeas corpus, is the same as 
California’s “Watson” standard, which 
applies on direct appeal to errors that are 
not of constitutional significance. How- 
ever, the Watson standard in California is 


actually tougher than Brecht, because 
“Watson” requires a showing that the 
error “probably” affected the verdict, 
whereas Brecht requires that the court 
have “grave doubt” about whether the 
error affected the verdict. Whatever 
“grave doubt” is supposed to mean, it 
falls short of putting the burden on the 
petitioner to show that the error “prob- 
ably” affected the verdict. 

> ‘Strickland’ standard. 

The “Strickland” [Strickland v. 
Washington , 466 U.S. 668 (1994)] standard 
applies to claims for ineffectiveness of 
counsel (“LAC”). IAC claims require a 
showing that counsel was deficient — 
committed error(s) no reasonable attor- 
ney would have made — and that 
counsel’s errors were “prejudicial”. To 
establish prejudice on an IAC claim, the 
petitioner must show that “there is a rea- 
sonable probability that, but for counsel’s 
deficient performance, the jury would 
have reached a more favorable verdict”. 
Although “reasonable probability” 
sounds like the petitioner has to show 
that the jury verdict “probably” would 
have been different, the actual burden 
is somewhat lower: Strickland is satis- 
fied where the effect of counsel’s error 
is “sufficient to undermine confidence 
in the outcome of the case”. Such a stan- 
dard falls short of the “preponderance 
of the evidence” standard, which re- 
quires more than a 50% certainty of 
error. 

The Strickland standard of prejudice 
quite similar to the showing a petitioner 
must make for “Brady” claims, where the 
prosecution has suppressed evidence 
favorable to the defense. The petitioner 
must demonstrate a “reasonable likeli- 
hood” that, provided with the suppressed 
evidence, the jury’s verdict would have 
been more favorable to the defendant. 
Again, a “reasonable likelihood” does not 
require a showing that the result “prob- 
ably” would have been different. See 
Kyles v. Whitley, 514 U.S. 419,434 (1995).) 
Once a petitioner has satisfied the 
Strickland standard (or the similar Kyles 
standard for Brady claims), the Brecht 
standard has necessarily been satisfied 
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as well, so no further showing of harm- 
less error is necessary. See Kyles, supra. 

> ‘Schlup’ standard (“Actual In- 
nocence” + Constitutional Error). 

This standard comes into play when 
a petitioner shows that a constitutional 
error has occurred; but the petitioner has 
committed some procedural default that 
prevents federal consideration of the 
habeas claim in the first place. Under the 
AEDPA, a petitioner making a claim based 
on new evidence, but facing a state pro- 
cedural default and unable to establish 
“cause and prejudice” for the default, 
must make a showing that a “miscarriage 
of justice” would occur unless his claim 
were heard. To make it through this gate- 
way to the federal court, the petitioner 
must show that he is “actually innocent” 
of the specific offense which resulted in 
his conviction and sentence. (“Actual 
innocence” is also available to a person 
who pled guilty, but in that event the 
petitioner must also demonstrate actual 
innocence of charges the prosecution 
dropped in exchange for the guilty plea.) 

The “Schlup” [ Schlup v. Delo, 513 
U.S. 298 (1995)] standard applies in such 
cases: The petitioner must show that, 
based on the new habeas evidence, “it is 
more likely than not that no reasonable 
juror would have found petitioner guilty 
beyond a reasonable doubt.” This is a 
tough standard to meet, because it puts 
the burden on the petitioner to show that 
he is not guilty. Very few petitioners will 
be able to make this showing success- 
fully, since the new evidence will have to 
be stronger than the evidence that the 
jury already found sufficient to justify 
their verdict of guilty. Nevertheless, be- 
cause a jury can only legitimately convict 
on the basis of proof beyond a reason- 
able doubt, the petitioner can meet this 
test by showing the new evidence is suf- 
ficient to establish a reasonable doubt 
as to guilt. Tough as this test is, requir- 
ing the petitioner to show that s/he is 
“probably not guilty” is not as hard as 
making the petitioner show that s/he is 
definitely “innocent”. 

> ‘Herrera’ standard (“Actual 
Innocence” - Free Standing Claim). 

This standard is also called “actual 
innocence”, but it is different from the 


Schlup (gateway) standard discussed 
above and even harder to satisfy, because 
here the petitioner is claiming s/he is in- 
nocent but is unable to also show that 
constitutional error affected the trial or 
guilty plea. This is called a “free-stand- 
ing” claim of actual innocence, because it 
is not joined with a claim that constitu- 
tional error occurred at trial or in 
connection with the guilty plea. In other 
words, the petitioner is effectively admit- 
ting that s/he had a “fair trial”, but is 
claiming nevertheless that s/he is inno- 
cent. Not surprisingly, these kinds of 
claims face the stiffest standard of review 
of all. 

Free-standing claims of actual in- 
nocence are judged by the “Herrera” 
[Herrera v. Collins, 506 U.S. 390 (1993)] 
standard. As with Schlup, the petitioner 
has the burden of proving innocence, 
but the bar here is even higher: The pe- 
titioner must go beyond demonstrating 
a reasonable doubt about his guilt to 
prove that he is, in fact, innocent. The 
Herrera standard requires that the peti- 
tioner present new evidence of 
innocence which is so convincing that 
“no rational juror could vote to con- 
vict the defendant in light of the new 
evidence”. Translated, the petitioner’s 
claim must be based on new evidence 
that unquestionably shows that the pe- 
titioner did not commit the offense for 
which he is incarcerated. Examples of 
claims which satisfy this most difficult 
standard are those based on conclu- 
sive DNA evidence of innocence, or 
cases where a witness recants in a case 
in which the sole evidence supporting 
conviction was that of the recanting 
witness. 

HABEAS HINTS 

1. Try to get the benefit of the easi- 
est possible standard. 

The further downward you go on the 
above list, the harder it becomes for you 
to win on your habeas corpus claim. 
Therefore, you should do whatever you 
can to avoid having to drop down to a 
more difficult standard that you don’t 
necessarily have to face. For example, the 
better the quality of your representation 
on appeal, the more likely it is that appel- 
late counsel will identify errors of 
constitutional magnitude, where the er- 


rors are tested by the more favorable 
Chapman standard, rather than by Brecht, 
which applies on habeas corpus. Simi- 
larly, avoiding procedural defaults will 
enable you to use the Brecht standard 
rather than the tougher, Shlup standard. 
Finally, if you think you have to make a 
free-standing actual innocence claim, try 
to successfully combine it with a claim of 
constitutional error so that you can hope- 
fully use Shlup rather than the more 
difficult Herrera standard. 

2. Don’t understate the correct stan- 
dard of review. 

Habeas corpus petitions which 
rely on too generous a standard of re- 
view than the one which is applicable 
are doomed. For example, if you’re mak- 
ing an ineffectiveness of counsel claim 
on habeas corpus based on your 
attorney’s failure to investigate, you 
can’t meet the Strickland standard by 
just falling back on the presumption of 
innocence (which no longer applies 
after conviction) and speculating about 
what witnesses might have said if they 
had appeared at the trial. Rather, you 
should obtain declarations showing 
what specific witnesses would have 
testified to if called at trial; demonstrate 
that the witnesses who did testify are 
not worthy of belief; and then argue 
that, under the Strickland standard, 
there is a reasonable probability that 
the jurors would have voted “not 
guilty” if they’d heard the testimony 
that is set forth in your habeas decla- 
rations. 

3. Where it's arguable which stan- 
dard may apply, argue for the easier 
standard but also make an alternative 
showing under the tougher one. 

Although it’s OK to “reach” for a 
standard you may not be entitled to, you 
need to back up your claim with an alter- 
native argument on the harder standard 
in the event your reach is too high. For 
example, if you are claiming a conflict of 
interest by your attorney, there’s an out- 
side chance that you might get the benefit 
of the “Cronic” standard (see “structural 
error”, above); but, chances are, your 
claim will be judged by the more conven- 
tional, tougher Strickland standard. 
Therefore, you can argue that the Cronic 
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Habeas Hints (continued) 


standard applies, such that prejudice is 
presumed; but also argue, in the alterna- 
tive, that your claim satisfies the tougher 
Strickland standard, and make the re- 
quired showing under Strickland. H 


T he Ninth Circuit US Court of Ap- 
peals held that California life pris- 
oners could not be denied parole because 
of a drug addition disability that fell within 
the reach of the Americans with Disabili- 
ties Act (ADA). 

Charles Thompson and Stephen 
Bogovich, serving 15 -life terms for sec- 
ond degree murder, sued Governor Gray 
Davis, state corrections and state parole 
officials under the ADA, 42 U.S.C. § 
12102(2)(B,C) [1994], seeking prospective 
injunctive relief against the CA Board of 
Prison Terms (BPT), alleging the BPT fol- 
lowed an unwritten policy of 
automatically denying parole to lifers who 
had substance abuse histories. 

The essence of their novel claim was 
that such histories amounted to disabili- 
ties under the ADA, and that parole 
proceedings, including substantive de- 
cision making processes, constituted an 
“activity of a public entity” protected 
through the ADA. 

In their initial complaint in 1999, Th- 
ompson and Bogovich were rebuffed by 
the US District Court on grounds that their 
ADA complaint was really a 42 U.S.C. § 
1983 civil rights complaint, and that a § 
1983 complaint could not be used to at- 
tack the fact or duration of confinement. 
Therefore the court remanded them to 
exhaust state habeas corpus remedies. 

On appeal, the Ninth Circuit held that 
an ADA complaint was not automatically 
a § 1983 complaint. Moreover, it ruled that 
if the prospective relief to be gained from 
such an ADA complaint did not neces- 
sarily affect the fact or duration of 
confinement, habeas corpus relief was not 
required. Accordingly, the Ninth Circuit 
remanded the matter to hear the ADA 
complaint. Bogovich v. Sandoval, 189 F.3d 
999 (9th Cir. 1999). 


Kent Russell specializes in habeas cor- 
pus, appeals, and criminal defense. He 
is the author of the California Habeas 
Handbook which explains habeas cor- 
pus and the AEDPA, and can be 
purchased from the Law Offices of Russell 
and Russell, 2299 Sutter Street, San 
Francisco, CA 94115. 


On remand, the district court again 
dismissed the case, and the instant ap- 
peal resulted. 

The Ninth Circuit first acknowl- 
edged that drug addiction is a 
recognized disability under the ADA 
and that even individuals who have 
successfully completed a drug rehabili- 
tation program remain protected 
through the ADA. 

Plaintiffs argued that parole pro- 
ceedings were an “activity of a public 
entity” which fell within the reach of 
ADA, Title II’s protection. 

The Ninth Circuit agreed, noting 
first that ADA applies to prisons, cit- 
ing Pennsylvania Dep ’t. of Corrections 
v. Yeskey, 524 US 206 (1998). The court 
noted precedent holding that the ADA 
applies in the context of discriminatory 
arrest policies, and that disability dis- 
crimination can be likened to racial 
discrimination. 

Reasoning then that a parole board 
would be just as out of line to deny 
parole based upon disabilities as it 
would be on ethnicity, the court ruled 
that a decision grounded in disability 
discrimination would be impermissible. 

Since 42 U.S.C. §12132 guarantees 
disabled persons equal benefits to a pub- 
lic entity, the Court held that “state parole 
boards fall squarely within the statutory 
definition of public entity,” citing Yeskey, 
supra. 

Accordingly, the Ninth Circuit found 
that a broad rule categorically excluding 
substantive parole decisions from the 
scope of Title II of the ADA was not the 
law, and reversed and remanded 
Thompson’s complaint for prospective 
relief back to the district court. See: Th- 
ompson v. Davis, 295 F.3d 890 (9th Cir. 
2002 ). ■ 


California Parole 
Official Demoted 

T he vice chairman of the Califor- 
nia parole board, Jones Moore, 
was recently demoted after board Chair- 
woman Carol Daly received what she 
termed “an unacceptable number of com- 
plaints” about Moore’s behavior from 
numerous attorneys representing prison- 
ers at their parole hearings. 

In an August 27, 2002, letter to State 
Senate leader John Burton, Daly referred 
to Moore’s “reputation as having an ar- 
rogant demeanor and questionable work 
ethic” as being part of the reason he was 
demoted. However, Daly further stated 
that she “clearly does not acknowledge 
conduct rising to a level of concern.” The 
LA Times reported several instances of 
Moore’s disparaging remarks and unpro- 
fessional behavior during hearings. 

Attorney Stephen Pearcy claims that 
in a January, 2002, parole hearing Moore 
was reviewing other files as Pearcy was 
presenting his case as to why his client, 
who had spent the last 23 years in prison, 
should be paroled. When Pearcy com- 
plained, Moore responded that “he was 
listening to every word.” 

“It’s like a juror reading a newspaper 
while you’re making your core legal ar- 
gument in court,” said Pearcy. 

In June, a female attorney represent- 
ing a prisoner at Folsom State prison 
commented that the hearing room was 
stuffy and hot, to which Moore re- 
sponded, “That sounds like a personal 
problem.” Marcia Huff, the victim of the 
prisoner being reviewed, wrote to Daly 
and complained saying she interpreted 
Moore’s “body language, as well as ver- 
bal comments, to be arrogant and 
degrading.” 

In another June incident, Moore be- 
gan prisoner Judy Bell’s parole hearing 
with “Here we have the drug baby,” said 
Edwin Caldwell, one of the two lawyers 
representing her. The comment apparently 
referred to the fact that Bell was bom with 
fetal alcohol syndrome. 

Appointed by Gov. Gray Davis last 
year, Moore’s term does not expire until 
2004. However, Daly said in her letter to 
State Senator Burton that she would “take 
appropriate action” if required. | 

Source: The Los Angeles Times 
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Disclosure of Transsexual, HIV+ Status 
States Eighth Amendment Claim 


O n the second appeal from a trial 
court’s rejection of a prisoner’s 
Eighth Amendment claims, the U.S. Court 
of Appeals for the Second Circuit ruled 
in favor of the prisoner, vacated the trial 
court’s grant of summary judgment for 
defendants, and remanded. 

Dana D’ Villa, who had undergone sex 
change operations in the 1970s, fded a 
lawsuit in U.S. District Court under 42 
U.S.C. §1983 complaining that in Decem- 
ber 1991, while a prisoner at New York’s 
Albion Correctional Facility, prison 
guard Jeffrey Lynch disclosed to other 
prisoners and staff that she was an HIV+ 
transsexual. Following Lynch’s comment, 
D’ Villa testified, she became the target of 
harassment by guards and prisoners and 
was twice attacked where she suffered 
physical injuries. On those grounds, 
D ’Villa claimed that defendants violated 
her constitutional right to privacy and 
subjected her to cruel and unusual pun- 
ishment in violation of the Eighth 
Amendment. 

The district court dismissed 
D’ Villa’s Eighth Amendment claims on 
grounds of qualified immunity and, on 
the privacy claims, a jury returned a 
verdict in favor of Lynch and against 
his supervisor, Sunny Schriber, for her 
failure to properly train him. The court 
concluded that the verdict was fatally 
inconsistent and entered an amended 
judgment in favor of all defendants. 
D’ Villa appealed. 

In April 1995, D’ Villa died of AIDS 
and her executor. Reverend Wayne 
Powell, was substituted as plaintiff. See: 
Powell v. Schriver, 175 F.3d 107 (2nd Cir. 
1999). [PLN, May 2000.] 

On the first appeal, the Second Cir- 
cuit wrote that today, individuals who are 
infected with HIV clearly possess a con- 
stitutional right to privacy but the right 
of a prisoner to maintain the privacy of 
medical information was not clearly es- 
tablished in December 1991. Therefore, 
the appellate court upheld the district 
court’s grant of qualified immunity to 
Lynch and Schriber on the privacy claims 
but reversed the district court’s ruling 
that D’Villa had failed to state an Eighth 
Amendment claim. The court said it 
should have been obvious to Lynch and 


Schriber that disclosure of a prisoner’s 
H1V+ status and her transsexualism could 
place the prisoner in harm’s way. 

On remand, the district court again 
granted summary judgment to defen- 
dants on the Eighth Amendment claim. 
The district court had interpreted the 
jury verdict in favor of Lynch as a de- 
termination that either Lynch had not 
made the statements D’Villa attributed 
to him or that the content of those 
statements was already common knowl- 
edge at the Albion facility. D’Villa then 
filed a second appeal. 

On the second appeal, the Second 
Circuit found that the district court’s in- 
terpretation of the verdict ignored the 
jury’s finding against Schriber which 


O n March 29, 2002, a class ac- 
tion suit was filed in a Wash- 
ington federal court on behalf of all Native 
American prisoners in the Washington 
prison system who have had tribal trust 
funds seized by the Washington Depart- 
ment of Corrections (WDOC) to satisfy 
court-ordered legal financial obligations 
(LFOs) pursuant to RCW 72.1 1.020. 

The complaint names WDOC Secre- 
tary Joseph Lehman as a defendant, 
alleging: “In May 2001, Defendant 
Lehman lost on a motion for summary 
judgment on the issue of liability for mak- 
ing the same unlawful seizures at issue 
in this case.” See: Corpuz v. Lehman , in 
this issue of PLN. The complaint alleges 
that only Corpuz “and no other Native 
American prisoner, has been refunded 
unlawfully seized trust money disburse- 
ments.” 

Plaintiff alleges that “[t]he seizure of 
tribal members’ funds began and contin- 
ued after the decision in Wright v.. 
Riveland, No. C95-538 1FDB (WD Wash. 
October 22, 1997) (unpublished Order 
granting summary judgment, in part, to 
the plaintiffs), aff’d in part, rev ‘don other 
grounds, 219 F.3d 905 (9th Cir. 2000), in 
which WDOC was ordered to discontinue 
seizing portions of the same tribal dis- 
bursements involved here, and to refund 


could only have been read as indicating 
that Lynch had made the statements as 
D’Villa alleged and that what Lynch said 
did, in fact, disclose secrets and put D’Villa 
in harm’s way. 

The Second Circuit concluded that 
the district court abused its discretion 
in treating the jury’s verdict on D’Villa ’s 
privacy claim as requiring that summary 
judgment be granted against her Eighth 
Amendment claim. Accordingly, the 
district court’s grant of summary judg- 
ment in favor of defendants Lynch and 
Schriber on the Eighth Amendment 
claims was vacated and the case re- 
manded for further proceedings. See: 
De Villa v. Schriber, 245 F.3d 192 (2nd 
Cir2001).H 


all seizures made from these protected 
monies. The wrongful seizures challenged 
and struck down in Wright were made 
pursuant to RCW § 72.09.480 and § 
72.09.1 ll(l)(a).” 

The complaint alleges one cause of 
action, asserting that the action of defen- 
dants “are contrary to 25 U.S.C. §§ 
1401-1407, 25 U.S.C. §§ 1 17(a) - 1 17(b), 25 
U.S.C. § 410, PL 103-436, the Supremacy 
Clause, and the Fourteenth Amend- 
ment[.]” Plaintiffs seek: a declaration that 
RCW 72.1 1.020 is unconstitutional as ap- 
plied to per capita disbursements of 
Indian tribal trust funds; an injunction 
prohibiting WDOC from making further 
unlawful seizures from exempt tribal 
funds; restitution of all tribal trust per 
capitas seized, including interest thereon; 
punitive damages against all defendants, 
in an amount to be determined at trial; an 
award of reasonable attorney fees and 
costs pursuant to 42 U.S.C. § 1988; and 
such other relief as the court deems ap- 
propriate. 

Plaintiffs are represented by Seattle 
attorney Gwynne Skinner and James 
Edmonds of the Colville Tribal Legal Of- 
fice in Nespelem, Washington. We will 
report further developments in the case. 
See: Stensgarv. Lehman, et al., USDC No. 
CV02-5165 FDB (WD Wash). ■ 
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$90,169 Plus Injunction in California Retaliation Suit 

by John E. Dannenberg 


I n a jailhouse lawyer retaliation suit 
where both expungement of prison 
records and $9,000 in damages were 
awarded, the US District Court (E.D. Ca- 
lif.) awarded $2,000 for expenses, $8,447 
in costs and $70,812 in attorney fees be- 
cause the Prison Litigation Reform Act 
(PLRA) 150%-of-damages fee cap provi- 
sion (42 USC § 1997e(d)(2)) did not apply. 
Additionally, the statutory reverse fee 
award was minimized to 1 % because the 
jury awarded punitive damages. 

John Dannenberg, a life prisoner at 
the California Medical Facility (CMF) in 
Vacaville, CA and a PLN contributing 
writer, sued Associate Wardens Bobby 
Houston and Carolyn Graham, Investiga- 
tions Lt. Thomas Hartman and Counselor 
Karen Mendonza when he was placed in 
segregation and later transferred to San 
Quentin State Prison in retaliation for his 
successful jailhouse lawyering. The 42 
U.S.C. § 1983 complaint alleged violation 
of First Amendment [retaliation for jail- 
house lawyering], Eighth Amendment 
[reduced medical care], Fourteenth 
Amendment due process [taking legal 
materials] and equal protection [dispar- 
ate treatment among workers] rights. 

Dannenberg’s requested temporary 
restraining order (TRO) for ongoing medi- 
cal treatment was granted. His legal 
papers were returned. The remaining 
claims (retaliation and equal protection) 
survived summary judgment and pro- 
ceeded to trial. 

Dannenberg had assisted prisoner 
Dexter Homan by winning a writ of man- 
date ordering the Director of Corrections 
to cease using an illegal State Budget Act 
rider to deny overnight visiting for pris- 
oners convicted of specified sex crimes. 
See: Homan v. Gomez, 37 Cal.App.4th 597 
(1995). 

Thereafter, Dannenberg was placed 
in segregation pending ‘‘‘investigation” - 
with no rules violation. Rather, an ‘‘infor- 
mational chrono” accused Dannenberg 
[an electrical engineer] of “ingratiating” 
himself to staff so as to use his electron- 
ics expertise as a ruse to gain knowledge 
of the prison electronic alarms. But 
Dannenberg, one of dozens of prisoners 
employed to work on CMF’s alarms for 
more than a decade, was the only one 
singled out for this inferred security con- 


cern. The essence of the ensuing lawsuit 
was that the alarm issue was simply a pre- 
text to cover up the real agenda of 
retaliation for Homan. 

Jury instructions permitted a general 
verdict, wherein each juror could find ei- 
ther that a defendant had acted in 
retaliation or had treated Dannenberg dis- 
parately from other alarm workers. 

Upon the jury’s general verdict that 
his constitutional rights had been vio- 
lated, the court granted his motion for 
injunctive relief (expungement of records 
that might prejudice him at parole hear- 
ings), citing 18 U.S.C. §3626(a)(l) 
[prospective relief] “to remedy the con- 
stitutional violation.” The list of 29 
records ordered expunged included those 
with any mention of alarm/security con- 
cerns or segregation placement: the 
original 128-B chrono, CDC-1 14-D lock- 
up orders, CDC-1 54 movement sheets, 
classification chronos and call sheets, 
computer files, CDC-602 appeals/re- 
sponses, litigation material, memoranda, 
and parole board documentation. 

Defendants next objected to 
Dannenberg’s request for all attorney fees 
and costs, arguing that such award be 
capped per the PLRA for work related to 
either dismissed claims or to damages. 
But the Court noted that the essential re- 


M ichael Bourke was convicted 
in federal court of possessing 
a machine gun and a controlled substance. 
He completed a drug treatment program 
in prison and then sought a one year re- 
duction in sentence pursuant to 18 U.S.C. 
§ 3621(e)(2)(B). The Bureau of Prisons 
(BOP) denied the reduction claiming pos- 
session of a machine gun is a crime of 
violence. Violent offenders are not eligible 
for the sentence reductions. 

Bourke filed a petition for mandamus 
in district court in the District of Colum- 
bia to order the BOP to consider him for 
early release. The district court granted 
summary judgment in Bourke ’s favor, 
holding that possession of a machine gun 
is not a crime of violence for purposes of 
§3621. The court of appeals reversed and 
remanded. 


lief sought was always expungement, i.e., 
injunctive relief. 

Although there is no Ninth Circuit 
case law discussing the PLRA fee cap in 
hybrid cases where, as here, both injunc- 
tive relief and damages were awarded, the 
court relied on Boivin v. Black, 225 F.3d 
36, 40, nt.4 (1st Cir. 2000); Faulk v. 
Charrier, 262 F.3d 687, 703, nt. 17 (8th Cir. 
2001); and Walker v. Bain, 257 F.3d 660, 
667, nt.2 (6th Cir. 2001) for the proposi- 
tion that the 150% fee cap for damages 
does not apply in hybrid awards. Finding 
the requested costs, expenses and billed 
hours reasonable, the court awarded 
100% recovery, using the PLRA fee rate 
of$112.50 /hr., except for pre-PLRA hours 
billed at $ 175/hr. 

As to the PLRA’s reverse damages 
award provision, wherein a successful 
prisoner litigant must then return “up to 
25%” of his winnings to offset the guilty 
defendant’s attorney fees, the court fol- 
lowed Morrison v. Davis, 88 F.Supp.2d 
799 (S.D. Ohio 2000) [where “the jury has 
sent a signal that one defendant should 
pay punitive damages, a minimal assess- 
ment is within the court’s discretion”], 
ordering that 1 % of the damage award, 
or $90, revert back to the defendants. See: 
Dannenberg v. Valadez, CIV-S-96-0027 
JFM P (E.D. Calif. 2002 (unpub.)). ■ 


The appeals court held that habeas 
corpus is the exclusive remedy for fed- 
eral prisoners to bring “any claim that 
would have a ‘probabilistic impact’ upon 
the duration of his custody.” In doing so, 
the court relied on Razzoli v. Federal 
BOP, 230 F.3d 371 (DC Cir. 2000) and 
Chatman-Bey v. Thornburgh, 864 F.2d 804 
(DC Cir. 1988). The court noted that 
Bourke ’s success on his claim would not 
necessarily result in his early release from 
prison, but it might. 

The court remanded the case to the 
district court to either dismiss the case 
without prejudice or transfer it to the 
district court in the district in which 
Bourke is imprisoned, to be construed 
as a habeas petition. See: Bourke v. 
Hawk Sawyer, 269 F.3d 1072 (DC Cir. 
2001 ). ■ 
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Hawaii Prison Doctor’s Retaliation Judgment Upheld 


T he Ninth Circuit US Court of 
Ap-peals affirmed the USDC 
(D. Hawaii) judgment [PLN, June 2001: 
“Prison Doctor Wins $654,471 In Re- 
taliation Suit”] based on First 
Amendment violations, expressly noting 
that in such retaliation suits, “mixed- 
motive” analysis applies regardless of 
whether the plaintiff relies on direct or 
circumstantial evidence. 

Dr. Terence Allen was a whistle- 
blower. Between 1987 and 1995 he spoke 
out repeatedly against prison officials at 
Halawa prison, reporting physical and 
psychological abuses of prisoners. 
Branded a “prisoner-lover,” he not only 
filed complaints against Hawaii Dept, of 
Corrections officials, he testified at a state 
legislative committee hearing on prison 
conditions. He sued successfully for the 
considerable retaliation he suffered for his 
criticism, with the court awarding him 
$111,000 in direct damages (but no puni- 
tive damages) and $543,741 in attorney 
fees and costs. See: Allen v. Iranon, 99 
F.Supp.2d 1216 (D. Hawaii, 1999). 

On appeal, prison officials chal- 
lenged both the sufficiency of the 


evidence and the district court’s rulings 
of law that proof of retaliatory motive 
in violation of the First Amendment 
could be based on either direct or cir- 
cumstantial evidence. 

Relying upon Mt. Healthy City 
School District Board of Education v. 
Doyle , 429 US 274, 287 (1977), the Court 
made a two-step analysis. First, it deter- 
mined from the record that Allen’s 
conduct (criticism) was constitutionally 
protected (i.e., free speech) and that it 
was a “substantial” or “motivating” fac- 
tor in the retaliatory actions of the prison 
official defendants. 

After such showings were made, 
the burden fell to the defendants to 
prove by the preponderance of the evi- 
dence that they would have taken the 
same aggressive actions even in the 
absence of plaintiff’s allegedly pro- 
tected conduct. [This is also known as 
the “but for” test.] 

Iranon propounded that the dis- 
crimination criteria of Title VII of the 
Civil Rights Act (42 U.S.C. §2000(e)) 
should be used here, because the burden 
of proof shifts more favorably to defen- 


dants under Title VII. However, observ- 
ing that Iranon’s case was one of First 
Amendment retaliation, not Title VII dis- 
crimination, the Court ruled that Title VII 
criteria did not apply. Furthermore, Mt. 
Healthy is a First Amendment retalia- 
tion case, and while Mt. Healthy was 
decided on the basis of direct evidence, 
cited Ninth Circuit precedent holds that 
circumstantial evidence is just as valid. 
Thus the Ninth Circuit concluded that a 
Mt. Healthy “mixed-motive” analysis 
may be supported by either direct or cir- 
cumstantial evidence. 

Reviewing the sufficiency of the evi- 
dence, the Ninth Circuit observed that the 
trial court’s finding that a witness is not 
reliable is entitled to special deference. 
The challenged evidence was not shown 
to be false. A reviewing court looks for 
clear error in the district court findings of 
fact and will not disturb its findings of 
fact unless it has a “definite and firm con- 
viction that a mistake has been 
committed.” As there was no such error 
here, the district court’s judgment was 
affirmed. See: Allen v. Iranon, 283 F.3d 
1070 (9th Cir. 2002). H 
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Prisoner Phone Recordings Not Exempt From FOIA Disclosure 


T he Court of Appeals for the DC 
Circuit has held that a prisoner 
is entitled under the Freedom of Informa- 
tion Act (FOIA) to recordings of his 
properly monitored phone conversations 
with his attorney and that all government 
claims of FOIA exemptions must be 
raised simultaneously. 

Gregory Smith was incarcerated in 
a federal prison when he intentionally 
selected a phone monitored pursuant 
to Bureau of Prisons (BOP) policy to 
call his attorney, though unmonitored 
phones were available for this purpose. 
During the conversation. Smith’s attor- 
ney admitted his representation of 
Smith was below constitutional stan- 
dards giving Smith ammunition for an 
ineffective assistance of counsel post- 
conviction claim. 

Smith then sought copies of the 
phone recordings from the BOP under the 
FOIA, 5 U.S.C. §552, and was denied 
based on “Exemption 3 of the FOIA be- 
cause Title III of the Omnibus Crime 
Control and Safe Streets Act, 18 U.S.C. 
§2510 et seq., bars their disclosure.” 
On judicial review, the federal district 
court granted summary judgment for the 
BOP. 

On appeal, the Court found the case 
turned on the interpretation of Title III 
which makes it unlawful for a person to 
“intercept” various forms of communica- 
tions. The Government claimed they were 
acting under the §25 1 l(2)(c) Title III ex- 
emption permitting persons “acting under 
color of state law” to intercept such com- 
munications where one party has given 
prior consent and that Title III then for- 
bids this lawful intercept from being 
disclosed under the FOIA. 

The Court held that the term “inter- 
cept” means communications acquired by 
use of any “electronic, mechanical, or 
other devise” pursuant to 18 U.S.C. 
§2510(4). Under §2510(5) this latter 
phrase is defined as specifically exclud- 
ing telephones being used by law 
enforcement (including prison authori- 
ties). Thus while the law includes specific 
equipment related to the “intercept” it also 
excludes specific acquisitions with this 
equipment and therefore renders Smith’s 
communications excluded from Title III 
and disclosable under the FOIA. 


Realizing this inevitable conclusion, 
the Government then switched positions 
from claiming that Title III authorized 
the recordings to claiming that §2510(5) 
does not specifically exclude them. 
They tried to claim the exemption did 
not apply to the “use of a tape recorder 
to record” only to the “use of a tele- 
phone to listen.” The Court rejected 
this claim finding that the Government 
has the burden of showing a FOIA ex- 
emption and failed to do so by showing 
any evidence of what equipment it used 
to monitor the calls. 

The Government next tried to claim 
the exemption applied only when law en- 
forcement is actually using the phone, not 
just recording someone else’s calls. Since 
the statute also includes the use of any 
component of the telephone equipment, 
it is not limiting the officer’s use to just 


T he Ninth Circuit US Court of Ap- 
peals held that veterans benefit 
funds deposited to a state prisoner’s 
prison trust account could not be at- 
tached by prison authorities, even to pay 
an overdraft they accorded him for den- 
tal appliances he had earlier agreed to 
pay for. 

Tarza Nelson brought a 42 U.S.C. § 
1983 civil rights action complaining that 
California prison officials had violated a 
federal statute, 38 U.S.C. § 5301(a), by 
placing a hold on his prison trust account 
to reimburse the state for $ 193.20 Nelson 
had incurred by ordering, and signing 
trust withdrawal authorizations for, cop- 
ies of his medical records and for dental 
appliances. 

The US District Court (S.D. Cal.) had 
agreed with the statutory violation alle- 
gation, but nonetheless dismissed the 
complaint on qualified immunity 
grounds. On appeal, the Ninth Circuit 
ruled in a case of first impression as to 3 8 
U.S.C. § 530 1(a). The court relied upon a 
comparison with similar protection of 
Social Security benefits accorded under 
42 U.S.C. § 407(a), finding its “reach” es- 
sentially the same. 

The court found that although 
Nelson had “consented” to the 


the telephone itself. Thus no participa- 
tion in the conversation is required. 

Failing these arguments, the Gov- 
ernment moved for a remand to raise 
other exemptions from the FOIA. The 
Court barred this avenue finding that 
the FOIA was enacted to reduce waste, 
expose an agency’s performance to 
public scrutiny, and that delays caused 
by raising FOIA exemptions one at a 
time “interferes both with the statutory 
goals of the efficient, prompt, and full 
disclosure of information” as well as “in- 
terests of judicial finality and economy.” 
All exemptions must be asserted simulta- 
neously. 

With no exemptions from the FOIA, 
Smith is entitled to the recordings of his 
conversations. See: Smith v. United 
States Department of Justice, 251 F.3d 
1047 (D.C. Cir. 2001). H 


underfunded trust withdrawals, that could 
not be construed to infer his consent to 
the automatic withdrawal of funds that 
accrue in the future, for to do so would be 
contrary to the analogous 42 USC §407(a) 
provision that a right to future payment 
“shall not be transferable or assignable.” 
In other words, a veteran has the abso- 
lute right to determine how his future 
benefit funds will be used. 

Retributive attempts by the prison 
authorities to attach the funds on a pris- 
oner “maintenance and upkeep” theory 
were rejected because Congress could 
have made such an exception if they had 
wanted to, but they had not. 

Nelson’s damages claim for violating 
his veteran’s rights were dismissed un- 
der qualified immunity because under the 
current state of case law the court could 
not say prison officials had behaved so 
unreasonably as to be “plainly incompe- 
tent or ... who knowingly violate the law.” 

Accordingly, the court held that 
Nelson was free to spend any future vet- 
erans benefit deposits to his prison trust 
account as he saw fit, including volun- 
teering to reimburse the prison for the 
items he had received from them on credit. 
See: Nelson v. Heiss, 271 F.3d 891 (9 ,h Cir. 
2001.).B 
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North Carolina DOC Supervisor 
Implicated in Scandal 


T he Chief of Security for the 
North Carolina Department of 
Corrections, Charles K. Stewart, allowed 
his friend, Oscar “Pappy” Adkins, to bilk 
the state out of tens of thousands of 
dollars for training services, alleges an 
internal audit report completed in June 
2002. The two also fded incorrect travel 
expense reports, according to the audit. 

Adkins contracted with the DOC to 
train special units, including Prison Emer- 
gency Response Teams, Hostage 
Negotiation Teams and the Special Op- 
erations Response Team through the 
community college system. State law al- 
lows the DOC to obtain this training for 
free. Adkins, however, billed $53,650 to 
the DOC as well as $52,516 to the com- 
munity college system for conducting 
1 7 1 classes. Adkins also recieved $ 1 5,692 
in travel expenses from the DOC, accord- 
ing to the audit. 

Stewart continued to allow the 
double billing even after he was apprised 
of the situation by other DOC personnel. 
“Ignoring [this information] and failing 


to act on [it] represented a breach of fidu- 
ciary duties,” said the report. 

Moreover, using information ob- 
tained from Adkins, Stewart instructed 
DOC personnel to figure Adkins travel to 
and from Stedman, NC when it should 
have been figured to and from Raleigh, 
NC. This could have been due to “igno- 
rance of travel policy,” or other 
unintentional factors, said the report. 
However, in May 2001, to reduce some of 
the traveling from Adkins’ then current 
home in West Virginia, Stewart allowed 
Adkins to stay in a trailer on his property 
in Four Oaks, NC; but travel continued to 
be figured to and from Stedman. This, 
according to the report, “represented a 
willful misstatement of facts.” 

In a July 16, 2002, statement, Stewart 
labeled the report inaccurate. Adkins con- 
tract was canceled in May 2002. The State 
Bureau of Investigation, at the request of 
the DOC, is launching their own investi- 
gation. | 

Source: www.newsobserver.com 


Denial of Reporter’s Access to Jail 
Unconstitutional 


A n Illinois Federal District Court 
has granted summary judgment 
in favor of a reporter denied access to 
the Cook County Jail. Access to a legal 
aid program for incarcerated mothers was 
denied in retaliation for a previously pub- 
lished and unflattering article. 

Tori Marian, a reporter for the Chi- 
cago Reader, was routinely admitted to 
many areas of the jail and spoke freely 
with guards and prisoners. She was not 
allowed access to the strip search 
“Bullpen” and subsequently published 
an article entitled “Strip Search.” The ar- 
ticle discussed a class action suit brought 
by women prisoners claiming their rights 
were violated by the strip search policy. 

Marian next began researching an 
article about the Chicago Legal Aid for 
Incarcerated Mothers. When her re- 
quests to observe a class were denied 
she filed a §1983 action along with the 
Chicago Reader claiming retaliation for 
the strip search article. Both sides filed 
for summary judgment. 


In granting summary judgment for 
Marian, the Court analyzed an array of 
cases from many circuits and ultimately 
found that “the action must be sufficiently 
‘adverse’ to deter the exercise” of 
Marian’s rights and the selective applica- 
tion of the jail policy “certainly falls within 
this broad definition.” The defendants 
conceded that Marian’s speech was pro- 
tected, that another reporter would have 
been granted access, and that refusing 
her access was based solely on her ar- 
ticle. Splitting hairs over whether the 
article criticized the sheriff or was not what 
the jail expected is irrelevant. Denying her 
access “is still a content-based decision” 
which violates the F irst Amendment. 

The Court also noted that reporters 
occasionally using deception in gather- 
ing information is necessary to their F irst 
Amendment function of revealing what 
government officials may not want the 
public to know. See: The Chicago Reader 
v. Sheahan, 141 F.Supp.2d 1 142 (N.D. 111. 
2001 ). | 
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Court Must Notice Pro Se Prisoner of Response Rights Before 

Granting Summary Judgment 

by John E. Dannenberg 


T he Ninth Circuit US Court of Ap- 
peals reversed a district court’s 
grant of defendant’s motion for summary 
judgment because the district judge failed 
to give fair notice to the pro se prisoner 
plaintiff of his right to fde counter-affida- 
vits or other responsive evidentiary 
materials in opposition to the motion. 

The court also reversed the district 
court’s dismissal of the prisoner’s equal 
protection claim on non-exhaustion 
grounds, establishing Ninth Circuit pre- 
cedent that such burden is an affirmative 
defense that falls to defendants. 

Earl Wyatt is a Rastafarian prisoner 
who sued Mule Creek State Prison (Ca- 
lif.) officials to protest prison grooming 
regulations that interfered with his reli- 
gious practice of wearing his hair in 
dreadlocks. The US District Court, E.D. 
Calif., granted summary judgment for the 
officials. At issue on appeal were the fair- 
ness of the procedure used by the Court 
and the question of exhaustion of admin- 
istrative remedies. 

The Ninth Circuit established the 
“Rand notice” doctrine ( Rand v. 
Rowland, 154 F.3d 952 (9t” Cir. 1998) 
(enbanc)) wherein summary judgment 
cannot be granted against a pro se liti- 
gant unless the court has first formally 
notified the prisoner of his “rights and 
obligations under [Fed. Rules. Civ.Proc.] 
Rule 56,” which include, inter alia, the 
right to file responsive evidentiary ma- 
terial in opposition to a defendant’s 
motion to dismiss or for summary judg- 
ment. 

This right is crucial because if the 
pro se litigant fails to provide such evi- 
dence at this stage of the case, the 
court will assume that all factual alle- 
gations of the defendants are true and 
decide the motion solely on that fac- 
tual basis. 

Flere, in fact, the court did give 
Wyatt a Rule 56 “Rand notice.” But re- 
spondents had submitted an exhibit 
with their motion of another (unpub- 
lished) E.D. Calif, decision (Toyeba v. 
Terhune) in a similar case. Importantly, 
they never referred to this exhibit in 
their pleadings. The court then decided 
to take judicial notice of Toyeba for 


purposes of deciding summary judg- 
ment. When it did so, it failed to notice 
Wyatt that it would rely on Toyebo, thus 
depriving the unsophisticated pro se liti- 
gant of notice that this unargued exhibit, 
including its factual development, would 
become the factual predicate for Wyatt’s 
case. Stated another way, the district 
court boot-strapped Toyebo ’s findings as 
a procedural shortcut, violating Federal 
Rule of Evidence 20 1 in thus taking judi- 
cial notice of Toyebo. Because this 
shortcut violated the fair notice rule, the 
Ninth Circuit reversed the district court’s 
grant of summary judgment. 

Wyatt’s second claim, denial of equal 
protection, had been dismissed for fail- 
ure to exhaust administrative remedies. 
Again the Ninth Circuit reversed. Siding 
with the Second, Seventh, Eighth and 
D.C. Circuits, the court ruled that admin- 
istrative exhaustion is an affirmative 
defense and that failure to exhaust alle- 


T he Seventh Circuit Court of Ap- 
peals has held that a prisoner’s 
medical claim accrues on the last date that 
he was refused treatment and damages 
could be claimed back to the first date of 
refusal. 

Delbert Fleard was in the Illinois Cook 
County Jail from 1994 to 1996. Several 
months before his release a hernia was 
discovered. Despite persistent demands, 
medical attention was not forthcoming for 
months until he was finally examined by 
a doctor who diagnosed a ruptured her- 
nia. The jail refused the recommended 
surgery. 

Heard filed a §1983 complaint two 
years after his release from jail. The Dis- 
trict Court dismissed the suit as outside 
the statute of limitations. 

On appeal, the Court held that the 
statute of limitations and tolling rules for 
§1983 actions are supplied by state law. 
Accrual determines when the time begins 
to run and tolling interrupts the statute 
of limitations. The Court found the lower 
court erred in using an accrual date of 


gations do not strip the court of jurisdic- 
tion. This means that in order to raise the 
question of such exhaustion, the burden 
falls to defendants to affirmatively plead 
and demonstrate that the plaintiff failed 
to so exhaust. 

Here, non-exhaustion was not men- 
tioned, let alone demonstrated, in 
defendants’ affidavits in support of their 
motion to dismiss. Accordingly, dismissal 
on exhaustion grounds was erroneous. 

On remand, the district court was 
further ordered to permit Wyatt to 
amend his complaint to include a claim 
under the recently enacted Religious 
Land Use and Institutionalized Persons 
Act (RLUIPA) (42 USC §2000cc-l), 
which replaced the overruled portion 
of the former Religious Freedom Res- 
toration Act (RFRA) (42 USC §2000bb, 
et seq.) that Wyatt had originally re- 
lied upon. See: Wyatt v. Terhune, 280 
F.3d 1238 (9th Cir. 2002). B 


when Heard discovered he had a medical 
problem which would be true for malprac- 
tice (which does not state an Eighth 
Amendment claim) but not true for an 
Eighth Amendment cruel and unusual 
punishment claim. 

“Every day that they prolonged his 
agony by not treating his painful con- 
dition marked a fresh infliction of 
punishment that caused the statute of 
limitations to start running anew.” This 
is based on the doctrine of “continu- 
ing violation,” a doctrine sometimes 
governing accrual and sometimes gov- 
erning tolling. The Seventh Circuit 
prefers an accrual approach so a pris- 
oner won’t “sue before the violation is 
complete” and prevents entertaining 
“an unreasonable number of suits and 
apportioning] damages among them.” 
The Court quipped that they have 
enough prisoner suits without creat- 
ing incentives for multiple suits arising 
from the same course of events. See: 
Heard v. Sheahan, 253 F.3d 316 (7th 
Cir. 2001). ■ 


Medical Claim Accrues on Last Date of 
Treatment Denial 
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Punitive Damages Are 
Prospective Relief Under PLRA 

by David M. Reutter 


T he Eleventh C ircuit Court of Ap- 
peals has held that the PLRA 
makes punitive damages prospective re- 
lief that requires the district court to make 
a factual finding the award is narrowly 
drawn to correct the violation of the Fed- 
eral right. This appeal was filed by 
defendant guards Brian Breeden and 
Rudolph Gomez, who were found by a 
district court jury to have used exces- 
sive force against Georgia prisoner Ernest 
D. Johnson while at Phillips Correctional 
Facility. The jury awarded Johnson 
$25,000 in compensatory damages, plus 
$45,000 punitive damages ($30,000 from 
Breeden and $15,000 from Gomez). 

Initially, the defendant’s challenged 
the giving of the Eleventh Circuit’s pat- 
ternjury instructions on several grounds. 
First, they challenged the instruction on 
specific intent arguing it was ambiguous 
and required a finding of liability even if 
they only negligently injured Johnson in 
attempting to restrain him. The Court held 
the instruction required the jury to deter- 
mine whether the force “was applied in a 
good faith effort to maintain or restore 
discipline or whether it was used mali- 
ciously and sadistically to cause harm.” 
Thus, the instruction only allowed a find- 
ing of liability if the jury believed the 
excessive force was applied with the req- 
uisite intent. Second, the defendants 
argued they were entitled to an instruc- 
tion that stated prison officials are 
entitled to deference in maintaining 
prison security and a presumption that 
they properly discharged their duties. 
The Court held the instructions given 
required Johnson to prove the defen- 
dants used excessive force in violation 
of the Eighth Amendment, and such force 
is more than needed to maintain prison 
security. Moreover, the Court found no 
precedent that required an instruction 
that prison officials are presumed to prop- 
erly discharge their duties. Thus, the jury 
instructions were found to be proper. 

The Court also discussed qualified 
immunity. Such a defense is available at 
summary judgment or post-trial on a 
Fed.R.Civ.P 50(a) motion. It is a legal de- 
termination for the Court to make, not the 
jury. Flowever, if the matter proceeds to 


trial, the jury should make a finding on 
the issue via interrogatories restricted to 
the who-what-where-when-why type of 
historical fact issues of the defense. As 
the jury in this case was properly interro- 
gated, and answered the questions in 
Johnson’s favor, the defendants were not 
entitled to qualified immunity. 

The guards then argued that puni- 
tive damages should not have been 
imposed because they are prospective 
relief under the PLRA. The Court found 
that 18 U.S.C. §3626(g)(7) defines “pro- 
spective relief’ as “all relief other than 
compensatory damages.” Thus, the Court 
held punitive damages are prospective 
relief. Additionally, Section 3626(a)(1)(A) 
provides that any prospective relief “shall 
extend no further than necessary to cor- 
rect the violation of the Federal right of a 
particular plaintiff of plaintiffs” and then 
goes on to provide the prospective re- 
lief must not be granted “unless the 
court finds that such relief is narrowly 
drawn, extends no further than neces- 
sary to correct the violation of the 
Federal right, and is the least intrusive 
means necessary to correct the violation 
of the F ederal right.” 

In this case, the district court made a 
conclusory statement that the punitive 
damages meet the requirements of §3626. 
The Eleventh C ircuit held a “punitive dam- 
ages award must be no larger than 
reasonably necessary to deter the kind of 
violations of the federal right that occurred 
in the case.” This means the district court 
must consider whether “the number of 
excessive force violations an individual 
defendant or institution has had might 
affect whether punitive damages were 
necessary, and if so, the amount required 
to deter future violations.” The case was 
remanded to the district court to make the 
required factual findings on punitive dam- 
ages. The Court also required the district 
court to determine which portion of the 
costs and hours claimed by counsel in 
receiving awards for costs and attorney 
fees went towards the excessive force 
claim, as it is evident some time was ex- 
panded on claims Johnson did not prevail 
in. See: Johnson v. Breeden, 280 F. 3d 
1308 ( 1 1 * Cir. 2002). H 
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Ohio Prison Officials Cannot Alter Jail-Time Credit Award 


T he Court of Common Pleas of 
Marion County, Ohio, has 
granted release to an Ohio prisoner on 
habeas corpus after finding that Depart- 
ment of Rehabilitation and Correction 
(DORC) officials illegally altered a court 
sentencing entry to ''‘correct” a perceived 
error in awarding jail-time credit. Issuance 
of the writ was not appealed by DORC. 

William R. Dailey was a DORC pris- 
oner at North Central Correctional 
Institution (NCCI), in Marion County, 
Ohio. He received consecutive sentences 
of eighteen and six months from the Court 
of Common Pleas of Marion County. 

Subsequently, he received an eight- 
month sentence from the Court of 
Common Pleas of Summit County, Ohio, 
the time to be served consecutively to 
the Marion County terms. The Summit 
County Court also awarded Dailey 139 
days of local jail credit, and later confirmed 
that award by a subsequent entry. 


The Records Supervisor at NCCI re- 
fused to grant Dailey the jail-time credit. 
The Supervisor testified that it was DORC 
policy to deny credit to prisoners already 
serving prison time on other charges. 
DORC claimed that the jail-time credit 
award was contrary to law and must be 
corrected by DORC in order to comply 
with the law. DORC filed a motion to dis- 
miss and a supplemental motion to 
dismiss. 

In Ohio, the habeas corpus statutes, 
Revised Code Chapter 2725, requires that 
all evidentiary materials filed be certified 
copies. Dailey, proceeding pro se, filed 
all the appropriate papers using certified 
copies. DORC, represented by the Ohio 
Attorney General’s (AG) office, did not 
file certified copies for any of its eviden- 
tiary material. Further, the court found 
DORC’s arguments in its motion and 
supplemental motion to dismiss lacked 
merit. The AG’s failure to file certified cop- 


ies was harshly criticized by the court, 
particularly since Dailey complied with 
that requirement. 

The court held that while the 139- 
day jail credit award might be contrary to 
law, it was agreed to by the Summit County 
Prosecutor and never appealed. “[DORC 
has] no authority to interpret or alter the 
clear and unambiguous statement con- 
tained in a court judgment. ... The duty of 
[DORC] is to carry out the judgment of 
the court and nothing more. To permit 
otherwise would be to destroy the 
sanctity and finality of judgments.... 
Respondent has provided no author- 
ity that suggests that [DORC] is 
empowered to arbitrarily and unilater- 
ally alter the clear intention of a 
sentencing judgment entry.” The court 
ordered Dailey released immediately 
from DORC custody. See: Dailey v. 
Morgan, 115 Ohio Misc.2d 44, 761 
NE.2d 140 (Ohio Com. PI. 2001). ■ 


New York County Liable for Jail Strip Searches 


A U.S. district court in New York 
granted a former prisoner’s 
motion to amend his complaint in a suit 
involving strip searches and blasted Or- 
ange County attorneys for making 
frivolous arguments against it. 

Jaime Murcia was mistakenly ar- 
rested on a Federal warrant by City of 
Newburgh Police. He was transferred to 
custody of the Orange County Sheriff’s 
Department, then to federal custody, 
from which he was released. Murcia was 
strip searched once by Newburgh Police 
and thrice by deputies at the Orange 
County Correctional Facility. Murcia 
sued the City of Newburgh for false ar- 
rest and for strip searching him without 
probable cause. 
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The court dismissed the false arrest 
claims but kept the strip-search claim. 
The court also granted Murcia leave to 
amend his complaint to add Orange 
County Sheriff Frank Bigger for his 
facility’s policy of strip-searching ev- 
eryone in the jail. The court granted 
leave on May 9, 2001, but the amended 
complaint was not actually filed until 
October 19, 2001. 

Orange County attorneys moved 
to strike the amended complaint as 
late. They also argued that the statute 
of limitations had run out on claims 
against Sheriff Bigger and that the 
state, not the county, was liable for 
Sheriff Bigger’s policy. 

The court expressed displeasure 
with Murcia’s late filing but allowed the 
amended complaint. It noted that the is- 
sue of strip searches by Orange County 
had already been addressed in Lee v. 
Perez, 175 F.Supp.2d 673 (S.D.N.Y. 
2001). Therefore, Murcia “[did] not have 
to prove his case in order to amend his 
complaint.” Furthermore, based on Sher- 
iff Bigger’s prior testimony, the court 
could not find “that plaintiff’s allegation 
against Bigger, is frivolous or made in bad 
faith.” The court noted that it is so well- 
settled that blanket strip search policies 
are unconstitutional that the question of 


qualified immunity could not be pre- 
sented to a jury. 

On the issue of statute of limita- 
tions, Bigger’s attorneys argued that 
Murcia had one year to bring his 
§1983 action to trial. The court re- 
buked counsel, pointing out that the 
U.S. Supreme Court had construed the 
relevant New York statutes for §1983 
actions to create a three year period 
of limitation. As the court stated, “It 
does not take a rocket scientist to fig- 
ure this out; it does not even require 
paralegal training. ... It is inexcusable 
for the County’s lawyers to have made 
so frivolous an argument.” 

Finally, the court excoriated county 
attorneys for arguing that the state, not 
the county, is liable for Bigger’s actions, 
holding that the law of county liability 
was so well-settled that the county could 
not in good faith assert no liability for 
Sheriff Bigger’s strip-search policy. The 
court warned counsel that any attempt to 
argue liability in the future would result 
in sanctions. 

The court granted the amended 
complaint only to the extent that it 
dealt with the strip-search policy. The 
case was set for trial. See: Murcia v. 
County of Orange, 185 F.Supp.2d 290 
(S.D.N.Y. 2002). ■ 
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Sandin Applied to Wisconsin Sexual 
Offender Civil Commitment 


I n analyzing a district court’s order 
finding Richard Thielman, a sexual 
offender civil committee, did not have a 
liberty interest from being restrained by 
waistchains, blackbox, and leg irons 
when being transported outside the Wis- 
consin Resource Center for medical 
treatment, the Seventh Circuit Court of 
Appeals held that the standard an- 
nounced in Sandin v. Conner, 115 S. Ct. 
2293 (1995) applied to conditions of con- 
finement for civil commitment patients. 

Sandin holds a liberty is not created 
by the state unless the right provides 
freedom from restraint that “imposes 
atypical and significant hardship on the 
inmate in relation to the ordinary inci- 
dents of prison life.” In holding Sandin 
should apply to civil commitment pa- 
tients, the court considered the “certain 
circumstances” of Wisconsin’s laws, and 
found that “facilities dealing with those 
who have been involuntarily committed 
for sexual disorders are ‘volatile’ envi- 
ronments whose day-to-day operations 
cannot be run from on high.” Thielman 


argued the provisions of Wisconsin law 
that permits the restraining of patients, 
who are committed or transferred for se- 
curity reasons during transport to or from 
the facility, does not include chapter 980 
patients such as himself. The Court found 
“that argument took a hit when, while this 
appeal was pending, the Wisconsin Leg- 
islature amended §51.61(l)(i)(l) to include 
chapter 980 patients in the class of pa- 
tients that could be restrained during 
transport.” The Court, therefore, affirmed 
the district court’s order dismissing 
Thielman’s42 U.S.C. §1983 complaint. 

Judge Ripple, in dissent, stated that 
Hewitt v. Helms, 103 S. Ct. 864 (1983), 
which was the standard for a liberty inter- 
est prior to Sandin, should apply to civil 
commitments, as Sandin is limited to a 
prison environment. However, if Sandin 
were to apply, the test should be “whether 
the hardship the patient complains of is 
‘atypical’ or ‘significant’ in relation to the 
‘ordinary incidents’ of life in a mental 
health facility. See: Thielman v. Leean, 
282 F. 3d 478 (7 th Cir. 2002). ■ 
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New York Jail Strip Search Policy Unconstitutional 

by Matthew T. Clarke 


panel of the Second Circuit 
ourt of appeals has upheld a 
New York federal district court’s ruling 
that the blanket strip search policy of 
Nassau County, New York, which allows 
visual body cavity searches of all incom- 
ing prisoners, is unconstitutional. In 
doing so, the Second Circuit created a 
circuit conflict with the Seventh and Ninth 
Circuits on whether the “reasonably re- 
lated to a penalogical interest” standard 
of Turner v. Safley, 482 U.S. 78 (1987), 
applied to jails. 

Ray E. Shain, an attorney, was ar- 
rested after his estranged wife complained 
of him violating a protective order to stay 
out of her bedroom. The investigating po- 
lice officer noticed that the protective 
order had expired, but arrested Shain on 
the charge of first degree harassment, a 
Class B misdemeanor. Shain was taken 
before a Family Court judge where he was 
arraigned on his wife’s family offense 
petition and remand him to the Nassau 
County Correctional Center (NCCC) with- 
out bond as permitted by New York State 
Family Court Act (NYSFCA). 

At NCCC, Shain was subjected to a 
visual body cavity strip search pursuant 
to NCCC’s policy of subjecting all pris- 
oners entering general population to such 
a strip search. The Family Court petition 
was later withdrawn and subsequently- 
filed charges of harassment were 
dismissed pursuant to an adjournment in 
contemplation of dismissal. 

Shain sued Nassau County and vari- 
ous government officials under 42 U.S.C. 
§ 1983, in federal district court, alleging 
excessive use of force and an unconsti- 
tutional search and seeking damages and 
a declaration that the NCCC’s strip search 
policy is unconstitutional. The district 
court granted Shain partial summary judg- 
ment, declaring the strip search policy 
unconstitutional. Shain v. Ellison , 53 
F.Supp.2d 564 (E.D.N.Y. .1999) [PLN, April 
2000]. A jury trial ensued on the exces- 
sive use of force issue and damages for 
the unconstitutional strip search. The 
jury rejected the excessive force claim and 
awarded Shain no damages for the un- 
constitutional strip search. The district 
court entered an order declaring the strip 
search policy unconstitutional and award- 
ing Shain $ 1 .00 in nominal damages. 


Defendants appealed and Shain 
cross-appealed. Numerous organiza- 
tions and interested parties filed 
amicus curiae briefs. The Second Cir- 
cuit held that its precedents in Weber 
v. Dell, 804 F.2d 796 (2d Cir. 1986) and 
Walsh v. Franco, 849 F.2d 66 (2d Cir. 
1988) controlled and required it to hold 
that the strip search policy was uncon- 
stitutional. “The policy of strip 
searching all misdemeanor and minor 
offense arrestees remanded to the 
NCCC, without requiring any suspicion 
that the remanded individual is conceal- 
ing weapons or other contraband is 
unconstitutional.” 

The Second Circuit acknowledged 
that, were it to apply the Turner v. 
Safley standard to this case, the strip 
search policy would not be unconsti- 
tutional. Flowever, because Walsh v. 
Franco was decided after Turner v. 
Safley and did not apply that standard, 
it could not do so without an 
intracircuit conflict. A Second Circuit 
panel has “no authority to depart from 
Second Circuit precedent, unless it has 


T he Eighth Circuit Court of Ap- 
peals has held that a consent to 
surgery releasing liability may establish 
deliberate indifference to medical care. 

In 1996, David Wayne Vanderbeck 
(Beck), a Minnesota state prisoner, be- 
gan suffering numbness and cramping 
caused by a bullet near his spine from a 
1978 gunshot wound. While medical staff 
recommended moving Beck closer to the 
chow hall and infirmary, officials claimed 
the closer cell house, “cell hall D,” was 
reserved for certain workers. Beck re- 
quested movement to this cell hall or a 
medical facility but ultimately did not 
qualify for either. Beck also refused a 
wheelchair and in-cell meals. When diag- 
nosed with a hernia, Beck refused a truss 
and refused to sign a consent to surgery 
form releasing officials from liability. 

Beck filed a §1983 action that was 
dismissed on summary judgment. Beck 
appealed arguing that genuine issues of 
material fact remain and that he was not 


been overruled en banc or by the Su- 
preme Court.” Such a conflict with 
precedent is to be avoided if any inter- 
pretation of the law allows it. By limiting 
Turner v. Safley’ s application to prisons, 
the panel achieved that effect, but started 
an inter-circuit conflict with the Seventh 
and Ninth Circuits’ rulings in Mauro v. 
Arpaio, 188 F.3d 1054 (9th Cir. 1999); 
Friend v. Kolodziezak, 923 F.2d 126 (9th 
Cir. 1991); and Siddiqi v. Leak, 880 F.2d 
904 (7th Cir. 1989). 

The Second Circuit also noted that 
the district court had failed to hold a hear- 
ing on Shain’s request for an injunction 
against future enforcement of the blan- 
ket strip search policy. Therefore, the 
Second Circuit upheld the district court’s 
declaration that the blanket strip search 
policy was unconstitutional and re- 
manded the case to that court for a 
hearing on the injunction request. 

Note that this case was a three-way 
split with one majority opinion, one opin- 
ion concurring in part, and one opinion 
dissenting. See: Shain v. Ellison, 273 F.3d 
56 (2nd Cir. 200 1 ). ^ 


properly advised by the district court on 
summary judgment procedures. 

The Court of Appeals found that 
while some sister circuits do advise pro 
se litigants on summary judgment proce- 
dures, the Eighth Circuit does not make 
such a requirement. The Court affirmed 
summary judgment, except on the issue 
of the release, finding that “prison offi- 
cials have conscientiously attempted to 
meet Beck’s medical needs.” 

The Court, however, found that “if 
prison officials indeed conditioned a nec- 
essary medical procedure on Beck’s 
release of liability, their action could es- 
tablish a deliberate indifference to Beck’s 
Eighth Amendment rights to basic medi- 
cal care.” The Court was troubled by the 
defendants’ failure to put these forms in 
the record and remanded this case find- 
ing summary judgment premature due to 
the insufficiency of the record and con- 
flicting sworn statements. See: Beck v. 
Skon, 253 F.3d 330 (8th Cir. 2001). ■ 
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Failure to Assert Hearing Officer Bias 
Administratively Waives Claim on Habeas 


T he court of appeals for the Sev- 
enth circuit held that a prisoner’s 
failure to present his claim of hearing of- 
ficer bias in an administrative appeal 
waived the claim on habeas review. 
Steven Eads, an Indiana state prisoner, 
was infracted for disorderly conduct and 
found guilty at a disciplinary hearing and 
sentenced to a loss of 90 days of good 
time credits. 

Eads filed a federal habeas corpus 
petition (Indiana does not provide for 
judicial review of prison disciplinary 
hearings, therefore Indiana prisoners can 
file challenges to such hearings di- 
rectly in federal court as habeas corpus 
petitions) claiming that a member of the 
hearing committee that found him 
guilty was the "live in boyfriend” of a 
female guard who was an important 
witness against him. Eads did not make 
this claim when he administratively ap- 
pealed the infraction. The district court 
denied relief and the court of appeals af- 
firmed. 


The appeals court noted, “if the re- 
lationship were as intimate as alleged 
here and if the witness were crucial to 
the prosecution, the proceeding would 
indeed violate due process.” The court, 
however, upheld the infraction because 
Eads failed to raise the claim in his ad- 
ministrative appeal, “Thus forfeiting his 
right to urge it as a ground for obtain- 
ing relief in a federal habeas corpus 
proceeding.” 

The court held that there “is a 
danger prisoners will fabricate such 
claims or base them on groundless 
rumors. The later the claim is made, 
the likelier it is to be a last minute 
invention.” The habeas petition was 
denied. This case illustrates the im- 
portance of understanding one’s 
rights at a prison disciplinary hearing 
and asserting them both at the hearing 
and on administrative appeal and in 
state court proceedings as well. See: 
Eads v. Hanks, 280 F.3d 728 (7th Cir. 
2002 ). ■ 


Woman Gang Raped in Back of Jail Van 


I n August 1999, four Connecti- 
;ut men sexually assaulted an 
unnamed female prisoner while be- 
ing transported together in a New 
Haven County Sheriff’s Department 
van. The men, who were also prison- 
ers, allegedly broke down a metal 
gate separating them from the 
woman, removed her clothing and at- 
tacked her. 

According to the woman, Marcus 
Gregory, 32, was the instigator of the 
assault. He allegedly grabbed her in a 
headlock and raped her. The other 
three men, Hubert Plummer, 24, David 
Bridges, 26, and Charles Johnson Jr., 
46, allegedly fondled her while they 
masturbated. 

All four men pleaded no contest 
to various sexual offenses stemming 
from the attack. On January 25, 2002, 
Gregory, Bridges, and Johnson re- 
ceived 15-year prison terms followed 
by 10 years of intensive parole. Gre- 
gory was already serving a 100-year 
sentence for two previous sexual as- 
saults. Bridges also pleaded guilty to 


an unrelated attempted rape charge 
from 1995. 

Plummer received an eight-year 
prison sentence and five years of pa- 
role, primarily because the authorities 
found no DNA evidence linking him to 
the assault. Plummer did admit that he 
assisted in breaking down the metal 
barricade, but denied assaulting the 
woman. 

The 1999 van rape is not the first 
time the New Haven County Sheriff’s 
Department has faced criticism. The de- 
partment has been inundated with 
complaints of untrained staff and po- 
litical corruption. The department’s 
problems were so serious that state 
residents voted to overhaul the Jail 
system in November 2000. 

In April 2001, the victim of the van 
attack sued the former sheriff and the 
two deputies who were present during 
the sexual assault. H 

Sources: The Republican-American; 
New Haven Register 
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Arizona: Protesting the seizure of 
property sold to them by the prison but 
which does not meet current prison prop- 
erty rules, on November 18, 2002, 
hundreds of prisoners at the Arizona State 
Prison Complex in Florence started fires 
from electrical outlets in their cells and 
threw burning items outside their cells. 
The prison was placed on lockdown 
and no serious injuries were reported. 
The state prison system has an- 
nounced plans to confiscate all 
prisoner property which does not meet 
current policy standards. 

California: On December 12, 2002, a 
riot between Southern Mexican and black 
prisoners in the dining hall of the Folsom 
State Prison involved over 100 prisoners 
and lasted about five minutes before end- 
ing when a prison guard shot an 
unidentified prisoner in the buttocks. 
Guards also used pepper spray and rub- 
ber batons on the rioting prisoners. Black 
and Flispanic prisoners were placed on 
an indefinite lockdown based on their race 
while prison officials investigate. The riot 
occurred in the medium security portion 
of the prison. 

California: On January 6, 2003, 
Kevin Joseph Martino, 43, a guard at the 
San Quentin State Prison, was charged 
with assault with a deadly weapon for 
holding a man on the ground while two 
female companions, Kay Cash. 52, and 
her daughter Cherith Buck, beat and 
kicked the victim. 

District of Columbia: In January, 
2003, Dominic Jones, 21, was charged 
with fatally stabbing Givon Pendleton, 
24, on December 11, 2002, while both 
men were confined in the DC jail. Jones 
was dispensing milk and Pendleton 
apparently took some, leading to a fight 
between the two men. Pendleton was 
stabbed nine times. Jones, already 
awaiting trial on two charges of first 
degree murder, was charged with first 
degree murder in Pendleton’s death. 

El Salvador: On December 16, 2002, 
prisoners at La Esperanza prison near San 
Salvador rioted to protest the transfer of 
40 prisoners so their cells could be in- 
spected. The riot left two guards dead 
and two more taken hostage. The hos- 
tages were later released unharmed when 
police stormed the prison to regain con- 
trol. 


News in Brief 

Georgia: On December 17, 2002, 
Velverly Arnold, 41, and Shirley Billinger, 
61, a cook and the kitchen manager, re- 
spectively, of the Douglas County jail, 
were charged with one count of sexual 
assault for having sex with male jail prison- 
ers. Arnold was caught having sex in a 
storage room with a male prisoner by a 
jail sergeant. Billinger was accused of 
having sex with a kitchen trusty for a two 
month period. 

New York: Beginning in March, 
2003, New York City’s jail system, one of 
the nation’s largest with over 20,000 pris- 
oners, will ban smoking on jail property 
as it implements anti smoking legislation 
signed earlier in the year by mayor 
Michael Bloomberg. 

Puerto Rico: On December 30, 2002, 
a hijacked helicopter flew into the Las 
Cucharas maximum security prison in 
Ponce and took off with five prisoners 
and then dropped them off in central 
Puerto Rico. The escapees included Jose 
Perez Rodriguez and Orlando Valdes 
Cartagena. All the prisoners were serv- 
ing lengthy sentences. Four of the 
prisoners were later recaptured. 

Vermont: On August 8, 2002, the 
state supreme court suspended 
Burlington criminal defense lawyer Rob- 
ert Andres, 48, from the practice of law. In 
April, 2002, Andres was convicted of as- 
saulting a wheelchair bound man in a local 
bar and spitting in his face. Andres had 
two prior assault convictions and one for 
disorderly conduct. District judge Katz 
referred to Andres as “an angry drunk” 
and sentenced him to three months in jail. 
The sentence was suspended while he 
appealed provided Andres abstained from 
drinking alcohol and going to bars. Po- 
lice found Andres in a bar drinking beer 
in June, leading to a revocation of the 
suspended sentence on August 8 as well. 

Vermont: On January 6, 2003, Chris 
Bartie, 21, a guard at the Caledonia 
County Work Camp was arrested by state 
police on charges that he accepted $300 
to smuggle morphine sulfate and syringes 
to a camp prisoner. 

Virginia: On December 17, 2002, 
prisoners Carlton Weaver, 23, and Forrest 
Fisher, 26, attempted to escape from the 
Red Onion State Prison by climbing onto 
a building while returning from recreation. 
They were quickly spotted by guards who 


fired rubber pellets at them from a shot- 
gun. The two were quickly captured. 

Virginia: On December 20, 2002, 
Olivia Hall, 27, was charged with two 
felony counts of delivering drugs by 
stuffing unspecified drugs into the bind- 
ing of bibles and trying to smuggle them 
into the Montgomery county jail. 

Washington: An August, 2004, trial 
date was set by the Thurston County 
superior court in an insurance fraud law- 
suit filed by Mutual of Omaha and New 
World Life Insurance against John and 
Melanie Lowrance. John is a guard at the 
McNeil Island Corrections Center in 
Steilacoom. The insurance companies 
claim that the Lowrances adopted nine 
year old Shawn Lowrance in 1 998, bought 
$650,000 in life insurance for the child and 
then murdered him on October 9, 1999, to 
collect the proceeds. Shawn died while 
on a fishing trip with John and another 
child. An autopsy disclosed head inju- 
ries and drowning as the cause of death. 
Mason county police continue investi- 
gating Shawn’s death as a homicide. Five 
days after Shawn’s death the Lowrances 
tried to collect on the insurance policy. 
The insurance companies claim the 
Lowrances were in financial distress at 
the time. The Lowrances deny the 
charges and have filed a counter suit al- 
leging violations of state law in the refusal 
to pay on the insurance policy. No one 
has questioned the propriety of an insur- 
ance agent selling $650,000 worth of life 
insurance for a nine year old child. 

Washington: Effective January 1, 
2003, Yakima County superior court judge 
Heather Van Nuys was suspended with- 
out pay for 60 days by the state 
Commission on Judicial Conduct. The 
Commission found that Van Nuys had lied 
when she signed 55 affidavits declaring 
she had not unduly delayed any of the 
cases on her docket, when in fact she had, 
in some cases for several years. Yakima 
county requires judges to sign such affi- 
davits in order to be paid. Van Nuys did 
not dispute lying on the affidavits, she 
claimed she was distracted by issues at 
home. She agreed to the suspension. 

Washington: In early February, 2003, 
Joseph Lehman Jr., the son of Washing- 
ton Department of Corrections secretary 
Joseph Lehman, was charged in King 
county superior court with two counts of 
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first degree child rape stemming from his 
sexual assault of his two month old baby 
daughter on December 6, 2002. The 
baby’s mother, his fiancee, witnessed the 
assault and reported it to police. Lehman 
Jr. was released on $50,000 bail to the su- 
pervision of his mother. While being 
interviewed by King county police in this 
child rape, he confessed to raping a 9 
year old girl in Maine in 1997. Lehman 
Sr. had previously been secretary of 
that state’s prison system before re- 
turning to Washington. Washington 
police said they had forwarded that 
information to police in Maine. In 1989 
Lehman Jr. was convicted of master- 
minding the robbery of an armored car 
in Tacoma. Lehman Sr. declined to com- 
ment on the charges against his son. 

Washington: On January 14, 2003, 
Franget Vargas, 29, a former King County 
(Seattle) jail guard was charged with rape 
and extortion. An unidentified 19 year old 
prostitute informed police that Vargas 
picked her up alongside a highway, ne- 
gotiated a sex act for a price, then claimed 
to be a police officer. Vargas then took 


T he Supreme Court of Virginia has 
held that a defendant who en- 
tered the Fairfax County Sheriff’s 
Electronic Incarceration Program (Pro- 
gram) did not automatically waive his 
right to privacy of his home by agreeing 
to enter the Program. Upon entering the 
Program, Michael L. Megel agreed to 
adhere to rules of the Program that re- 
quired, among other things, he submit to 
random urinalysis, continuously wear an 
electronic monitoring device on his ankle, 
refrain from possessing weapons or in- 
toxicating substances, and subject 
himself to random, unannounced visits 
by the sheriff. 

Sheriff officers received a tip that 
Megel had a large bag of cocaine at his 
residence; three officers then went to 
search the residence without a warrant. 
Upon arrival, the officers were allowed 
into the residence by Megel’s girlfriend. 
The officers then made a quick security 
sweep to assure no one was in the resi- 
dence but Megel, his girlfriend, and their 
child. After Megel was informed of the 
reason for the visit, he told them to look 


$275 from the woman and demanded oral 
sex in order to “let her go.” She complied. 
The prostitute was later arrested by the 
real police on prostitution charges and 
told them she had no money to give them. 
When questioned, she related her experi- 
ence with Vargas. Vargas was identified 
by a jail commander who recognized him 
from a police sketch. Vargas was termi- 
nated by the jail on April 29, 2002, for 
failing to meet state physical agility stan- 
dards. 

Washington: Senior Ninth Circuit 
federal appeals court judge Jerome Farris, 
72, agreed in January, 2003, to pay the 
city of Seattle $500,000 after he illegally 
cut down 120 trees in a city park that were 
obstructing his views from his home. The 
settlement was an alternative to misde- 
meanor charges after county prosecutor 
Norm Maleng declined to file felony 
charges over the illegal tree cutting. The 
money will be used to help restore the 
park. Farris denied and wrongdoing and 
claimed the tree cutting was a misunder- 
standing between himself and his 
landscaper. M 


around because they would not find any- 
thing. The officers found two handguns 
in a dresser drawer with men’s underwear. 
Megel was charged with possession of a 
weapon by a convicted felon, and he was 
convicted as charged by the jury. 

The Court of Appeals affirmed the 
conviction holding the residence was “the 
functional equivalent of a jail or prison 
cell.” The Supreme Court rejected this 
rationale, and held that Megel did not 
waive his Fourth Amendment rights by 
executing the agreement to enter the Pro- 
gram. The Court stated that although “the 
agreement gave the sheriff the right to 
make random visits to Megel’s home, 
there is no provision in the agreement that 
gives the sheriff the right to fully search 
Megel’s home.” The court then remanded 
for determination of the issue ofMegel’s 
voluntary consent to the search. On re- 
mand, the Court of Appeals held the issue 
was procedurally barred because it was 
not raised in the petition for appeal. See: 
Megel v. Virginia, 551 S.E. 2d 638 (Vir. 
2001); and 2002 WL 429067 (Vir. Ct. Ap- 
peals 2002).® 


New York Prisoner 
Awarded $411,000 in 
F ailure-to-Protect 
Suit 

T he New York State Court of 
Claims in Rochester, NY has 
awarded a state prisoner $41 1,000 for in- 
juries he received when another prisoner 
attacked him. 

Michael Schindler, a 34-year-old New 
York state prisoner, was playing “two-on- 
two” touch football at Groveland 
Correctional Facility when one of the other 
players attacked and severely injured him. 
Although football is prohibited, the 
guard on duty merely told the player that 
the game could be dangerous, but did 
nothing to prevent it. Schindler fded suit 
in state court alleging that negligent su- 
pervision by the guard led to his injuries. 
Fie did not allege that the attacking player 
was a know risk for assault. 

In a non-jury trial, the court found that 
“an articulated prohibition against partici- 
pation in a football game, which is ignored 
and thus tacitly approved by staff, couple 
with a lack of supervision, combined to be 
aproximate cause of the incident.” The court 
emphasized that it was not finding that all 
sports could lead to violence and thus 
should be prohibited. 

Schindler had multiple facial frac- 
tures and damage to the trigeminal nerve 
from having been thrown to the ground 
and kicked in the left side of the face. This 
caused pain and increased facial sensi- 
tivity, drooling on the left side, frequent 
sinus infections, and receding gums on 
the upper left teeth. Fie had undergone 
surgery and had three metal bone-plates 
installed. Fie “suffered and will continue 
to suffer constant daily pain without 
change, and without any hope for im- 
provement.” Therefore, the court awarded 
him the following for pain and suffering: 
$50,000 for the first two years following 
the injury and $9,000 per year for the re- 
maining 39-years of his life expectancy. 
Schindler was represented by Stephen J. 
Lacher of C ellino & Barnes, Buffalo, NY. 
See: Schindler v. NY, No. 96692 (NY Court 
ofClaims-Rochester, 4/24/01 (liability), 2/ 
1 1/02 (damages)).® 

Source: The New York Jury Verdict Reporter. 
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BJS Releases New Recidivism Study 


T he Bureau of Justice Statistics 
(BJS), a division of the Depart- 
ment of Justice, has published a 
recidivism study of prisoners released in 
1994, the first since its 1989 report on 
1983 releasees. 

The report studied the recidivism 
rate of 272,1 1 1 prisoners released from 
15 states in 1994. These former prisoners 
represented two-thirds of all prisoners 
released in 1994. Four measures ofrecidi- 
vism were used: rearrest, reconviction, 
resentence to prison, and return to prison 
with or without a new sentence. Released 
prisoners were tracked for three years, 
and both “In-State” and “Out-of-State” 
recidivism were measured. In-State recidi- 
vism occurs when a rearrest, 
reconviction, resentence to prison, or re- 
turn to prison occurred in the same state 
that released the prisoner. Out-of-State 
recidivism occurs when a prisoner 
recidivates in a different state. 

The researchers found that within 
three years of release in 1994: 67.5% of 
releasees were rearrested for a felony or 
serious misdemeanor; 46.9% were con- 
victed of a new crime; 25.4% were 
sentenced to prison for a new crime; and 


51.8% were returned to prison with or 
without a new sentence. The 51.8% re- 
turned to prison were divided into 25.4% 
sentence to prison for a new crime and 
26.4% returned to prison for technical vio- 
lations of post-release supervision, 
probation, or parole. 

Released prisoners with the highest 
recidivism rates were property criminals. 
In order from the highest rate, recidivism 
was greatest among persons convicted 
of robbery, burglary, larceny, motor ve- 
hicle theft, possession or sale of stolen 
property, and possession, use, or sale of 
illegal weapons. All these exceeded 70%. 
The lowest rates were found among per- 
sons convicted of homicide (40.7%), rape 
(46.0%), other sexual assault (4 1 .4%), and 
driving under the influence (5 1 .5%). Con- 
trary to stereotypes, murderers and 
rapists were not likely to be rearrested 
for a new murder or rape within the 3- 
year study period. Of released homicide 
offenders, only 1 .2% were arrested for a 
new homicide. Of released rapists, only 
2.5% were arrested for a new rape. 

Recidivism rates varied by gender, 
race, ethnicity, and age. Men were more 
likely to be rearrested than women. 


Blacks recidivated more frequently than 
whites; non-Hispanics more frequently 
than Hispanics; and younger prisoners 
more frequently than older prisoners. 
Further, the longer the prior criminal 
record, the more likely the releasee was 
to recidivate. 

The length of incarceration influ- 
enced recidivism. No evidence showed 
that recidivism rates rose with longer 
prison time. Some evidence showed that 
longer prison terms correlated to reduced 
recidivism. The report calls the latter find- 
ings “mixed.” During the 3-year study 
period, that two-thirds of all recidivism 
occurred in the first year of release from 
prison. Nearly 88% of recidivism occurred 
in the first two years following release. 

The report is titled “Recidivism of 
Prisoners Released in 1994,” by Patrick 
A. Langan and David J. Levin. It is report 
number NCJ193427, published June 2002 
by BJS. One copy of the report is free by 
writing U.S. Dept, of Justice, Office of 
Justice Programs, Bureau of Justice Sta- 
tistics, Washington, DC 20531. The 
report can also be obtained in ASCII and 
portable document formats from the BJS 
website: www.ojp.usdoj.gov/bjs/. H 
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PRISONERS, Prison Nation EXPOSES THE DARK SIDE OF AMERICA 'S ‘ L0CK-EM-UP ' POLITICAL AND LEGAL CLIMATE. 


“. . . an inspiring book, bringing 
together some of the most 
important work by dozens of 
dedicated scholars and activists.” 

H. Bruce Franklin, author of Prison 
Writing in 20th Century America. 

“An extraordinary collection of 
essays by some of our most astute 
observers of the American prison 
system.” Howard Zinn, author of A 
People’s History of the United States. 


Prison Nation, edited by Tara Herivel and PLN Editor Paul Wright, has received 
enthusiastic early reviews! 

“The essays can be read separately or as a unit, for each is drawn like a magnet to the 
theme: America is warehousing its poor in prisons, mistreating them, and earning a 
profit from this mistreatment. The essays, many by reputable writers (e.g., Noam Chom- 
sky, Mark Dow, Judith Green, and Mumia Abu-Jamal), cover the lack of legal counsel, 
the paucity of healthcare, the racial overtones, the plight of women prisoners, the impact 
of the war on drugs, and numerous other related subjects. One especially poignant 
essay describes a prison's effect on the town in which it is located. The writers hammer 
away relentlessly at their themes, which they back up with careful documentation.’’ Li- 
brary Journal Reviews, Jan. 15, 2003, page 135, review by Frances Sandford. 


“This riveting collection makes a compelling 
case that the United States has an injustice 
system at work. . . The brutalities, cruelties, 
and inhumanity read like something out of 
Kafka and Solzhenitsyn.” Edward S. Herman, 
co-author of Manufacturing Consent. 
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Order A Book Today From Prison Legal News! 

| Fill in the boxes by each book you want to order indicating the Quantity and Amount. Enter the Total of the books on the Order Fomi. | 
j The mailing charge is a flat $5 for any size order. All orders are sent with the US Postal Service Confirming Delivery to PLN. j 


Legal Research or The Celling of America FREE 
with a Prisoner’s 4- year PLN Subscription! 

The Celling of America: An Inside Look at the U.S. Prison 
Industry, by Daniel Burton Rose, Dan Pens and Paul Wright; 
Common Courage Press, 1998, 264 Pages. $19.95. Ifoe Celling of 
America is the critically acclaimed Prison Legal News anthology 
already in its third printing. In eight incisive chapters this book 
presents a detailed “inside” look at the workings of the 
American criminal justice system today. 1001 

Legal Research: How to Find and Understand the Law, 7th ed., 

by Stephen Elias and Susan Levinkind; Nolo Press, 392 pages. $19.95. 
Comprehensive and easy to understand guide on researching the law. 
Explains case law, statutes, digest and much more. Includes review 
questions, library exercises and practice research 
problems. A must for the novice pro se litigant. 1005 

The Criminal Law Handbook: Know Your Rights, Survive the 

System, Attorneys Paul Bergman & Sara J. Berman-Barrett; Nolo 
Press, 608 pages. $34.95. Explains what happens in a criminal case 
from being arrested to sentencing, and what your rights are at each 
stage of the process. Uses an easy to understand question 
and answer format. 1038 |__| 

Represent Yourself in Court: How to Prepare & Try a Winning 

Case, Attorneys Paul Bergman & Sara J. Berman-Barrett; Nolo Press, 
528 pages. $34.95. Breaks down the trial process in easy-to- 
understand steps so you can effectively represent yourself in court. 
The authors explain what to say, in court, how to say it, 
where to stand, etc. 1037 

Writing to Win: The Legal Writer, Steven D. Stark. Main Street Books, 

288 pages. $15.95. Explains the writing of effective com- 1 

plaints, responses, briefs, motions and other legal papers. 1035 

NEW To PLN! Law Dictionary, Random House Webster's, 640 pages. 
$17.95. Comprehensive up-to-date law dictionary explains more than 8,500 
legal tenns. Covers civil, criminal and international law. I 
Explains usage of words with many cross-references. 1036 |__1 

Webster’s English Dictionary, Newly revised and updated. 75,000+ 
entries. $5.99. Includes tips on writing and word usage, and has updated 
geographical and biographical entries. Includes latest] 
business and computer terns. 1033 

Spanish-English/English-Spanish Webster’s Dictionary, 60,000+ 
entries. $5.99. Two sections, Spanish-English and English-Spanish. 
All entries listed from A to Z. Hundreds of new words. 

Includes Western Hemisphere usage. 1034 I 

Finding the Right Lawyer, by Jay Foonberg; American Bar 
Association, 256 pages. $19.95. Anyone considering hiring a lawyer 
should read this book. Il tells readers how to determine their legal 
needs, fee payments, how to evaluate a lawyer’s 
qualifications, and much more. 1015 L_l 

With Liberty for Some, by Scott Christianson; Northeastern University 
Press, 360 pages. $18.95. The best history of prisons in the US that there is. 
Solidly documents America as a prison nation to the | 
present. Puts the prison system in a historical context. 1026 

Criminal Injustice: Confronting the Prison Crisis, by Elihu 
Rosenblatt; South End Press, 374 pages. $18.00. A radical critique of 
the prison industrial complex. Includes writing by many 
PLN writers. 1009 


All books are softcover except Prison Madness 


#••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••» 

IActual Innocence FREE with a 3-year PLN Subscription! 

! Actual Innocence: Five Days to Execution and Other Dispatches from* 
; the Wrongly Convicted, updated pb., by Barry Scheck, Peter Neufeld and : 
! Jim Dwyer; Penguin Putnam, 432 pages. $9.99. Attorneys explain how- 
; criminal defendants are wrongly convicted on a regular basis. Detailed ex-! 
! planation of DNA testing and how it works to free the innocent. Devastating! 
; critique of police and prosecutorial misconduct and the I; 

! system that ensures those abuses continue. 1030 ]• 

Capital Crimes, by George Winslow; Monthly Review Press, 360 pages. 
$19.00. Easy to read explanation of how economic policies create and 
foster clime and how corporate and government crime is rarely pursued or 
punished. Shows connections between crime and policies 
on the environment, banking and other issues. 1024 

Lockdown America: Police and Prisons in the Age of Crisis, by 

Christian Parenti; Verso, 290 pages. $17.00. Radical analysis of the ruling 
class war on the poor via the criminal justice system. Well supported by 
the facts and first hand reporting. Covers paramilitary policing and 
SWAT teams, urban pacification and zero tolerance 
policing, the INS/Border Patrol and Prisons. 1002 

The Perpetual Prisoner Machine: How America Profits from Crime, by 

Joel Dyer; Westview Press, 318 pages. $19.00. Expose on who profits from 
the prison industrial complex: private prisons, banks, investment houses and 
small companies. Explains how prison growth means more 
profit for business. 1025 

Crime and Punishment In America: Why the Solutions to America's 
Most Stubborn Social Crisis Have Not Worked - And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. Effective rebuttal to the right 
wing proponents of prison building. Fact based argument showing crime is 
driven by poverty. Debunks prison myths and discusses 
proven, effective means of crime prevention. 1019 

Twice the Work of Free Labor: The Political Economy of Convict 
Labor in the New South, by Alex Lichtenstein; Verso, 264 pages. 
$19.00. History of prison slave labor in industrializing the post civil war 
Southern economy. Explains how prison slavery was an integral part of the 
American economy in the post civil war era. Puts today’s 
prison slave labor practices into context. 1012 

The Politics of Heroin: CIA Complicity in the Global Drug Trade, by 

Alfred McCoy; Lawerence Hill Books, 634 pages. $32.95. Latest Edition 
of the scholarly classic documenting U.S. government 
involvement in drag trafficking. 1014 

States of Confinement: Policing, Detention and Prison, revised and 
updated edition, by Joy James; Saint Martins Press, 368 pages. 
$19.95. Activists, lawyers and journalists expose the 
criminal justice system’s deeply repressive nature. 1032 

No Equal Justice: Race and Class in the American Criminal 
Justice System, by David Cole; The New Press, 218 pages. $15.95. 
Devastating critique showing how the criminal justice system 

perpetuates race and class inequality, creating a two 

tiered system of justice. 1 028 

Ten Men Dead: the story of the 1981 Irish hunger strike, by 

David Beresford; Atlantic Monthly Press, 334 pages. $13.50. Relies 
on secret IRA documents and letters smuggled out from the IRA 
political prisoners during their 1981 hunger strike at 
the infamous Long Kesh prison in Belfast. 1006 

Prison Writing in 20th Century America, by H. Bruce Franklin; 
Penguin, 1998, 368 Pages. $13.95. From Jack London to Iceberg 
Slim, George Jackson and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing de- 
scribing life behind bars in America. 1 022 |__[ 
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2002 PLN Index 

Now Available! 

The 2002 Index of PLN articles has over 100 
pages of detailed information about each article 
that appeared in PLN during 2002. The infor- 
mation includes aulhor, issue and page number, 
case names, citations, etc. Each article is in- 
dexed by one or more of almost 500 possible 
topics covered in Ihe article, such as medical 
neglect, sexual assault, etc. 

The Supplemental Index is only $10 plus a $5 
shipping charge. However it can be combined 
with other Indexes or books for a single $5 
shipping charge. Use Ihe order form at Ihe bot- 
tom of Ihe page or call PLN at 206-78 1 -6524 ! 


PLN Article Indexes 

Available for 1990 to 1995, 1996 to 1998 and 1999 to 2001 


Each of PLN’s three article indexes enable you to find articles dealing with specific 
topics during the years covered by the index. Articles can be found based on nearly 
500 possible topics, such as medical neglect, sexual assault, visitor ship searches, etc. 

Each article index is more than 325 pages, and the detailed infonnation about PLN 
articles includes: title and author, issue and page number, topics covered; case names 
and citations; verdicts and settlements; the slate or region covered and if it is state, BOP 
or jail specific. The three article indexes are a valuable resource for prison litigators! 

Each index is only $22.50 for any purchaser. Shipping is $5 for any size older, and an 
index order can be combined with a book order for a single $5 shipping charge. Use the 
order fonn at the bottom of the page, or call PLN at 206-78 1 -6524 ! 


Hepatitis and Liver Disease: What you Need to Know, by Melissa 
Palmer, MD; Avery, 457 pages. $14.95. Describes symptoms and 
treatments of hepatitis and other liver diseases. Includesl 
bibliography and index. 1031 

Worse Than Slavery: Parchman Farm and the Ordeal of Jim 
Crow Justice, by David Oshinsky; The Free Press, 306 pages. $14.00. 
Historic analysis of modem prison slave labors roots in chattel slavery. 
Focuses on prison plantations and self sustaining prisons. Analyzes the 
impact segregation had in ensuring blacks were imprisoned and their 

labor exploited. Must reading to understand prison slavei 

labor today. 1007 

Acres of Skin: Human Experiments at Holmesburg Prison, by 

Allen Homblum; Routledge Press, 297 pages. $16.00. Detailed expose 
on the widespread practice of using American prisoners in medical and 
military experiments and of testing cosmetics, drugs and chemicals on 
prisoners. The experiments took place until the mid 1970's. Compares 

American prisoner experiments to those carried out byi 

Nazi doctors in concentration camps. 1020 

Soledad Brother: The Prison Letters of George Jackson, by Geoige 
Jackson; Lawrence Hill Books, 368 pages. $16.95. Lucid explanation of 

the politics of prison by a well-known prison activist. Morei 

relevant now than when it first appeared 30 years ago.1016 

All Things Censored: Mumia Abu-Jamal, edited by Noelle Hanra- 
han, Seven Stories Press, 303 pages. $14.95. Includes! 
seventy-five articles written by Abu-Jamal. 1040 


Marijuana Law: A Comprehensive Legal Manual, by Richard Boire; 
Ronin, 271pages. $17.95. Detailed examination on how to reduce the 
probability of arrest and successful prosecution for people accused of the 
use, sale or possession of marijuana. Invaluable infonnation on legal 
defenses, search and seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to avoid) 
prison and much more. 1008 

Prison Masculinities, edited by Don Sabo, Terry Kupers and Willie 
London, Temple Univ. Press, 296 pages. $24.95. Explores how prisons mirror 
the worst aspects of society-wide gender relations. Includes essays by activists, 
academics, and prisoners. Includes an essay by Angela Davis exploring die 
roots of the prison system and die cuirent expansion of correc-j 
dons into the "prison-industrial complex." 1039 |__[ 

Prison Madness: The Mental Health Crisis Behind Bars and What 
We Must Do About It, by Terry Kupers; Jossey Bass, 245 pages. 
Hardback only. $25.00. Renowned psychiadist writes about the devastating 
mental healdi crisis in American prisons and jails. Covers all aspects of 
mental illness, prison rape, racism, negative effects of long 
tenn isolation in control units and much more. 1 003 

Roget’s Thesaurus, 717 pages. $5.99. Over 11,000 words listed alphabeti- 
cally linked to over 200,000 synonyms and antonyms. Sample sentences and 
parts of speech shown for every main word. Covers all levels of 
vocabulary and identifies infonnal and slang words. 1042 

Prison Nation, edited by Tara Herival and Paul Wright, 332 pages. $19.95. 
PLN' s new book — See ad in this issue for details. 1041 | ] ] 


Mail payment 
and order to: 

Mail Order To: 

Name: 

DOC#: 

Suite/Cell: 

Agency/Inst: 

Address: 

City/State/Zip: 

Extra line: 


Prison Legal News 
2400 NW 80th St. #148 
Seattle, WA 98117 


Purchase by phone with a Visa or MasterCard 

206 - 781-6524 

All purchases must be pre-paid. Payments by prisoners 
with new stamps and pre-stamped envelopes accepted. 

Books or Indexes (No S/H on 3 & 4 yr 

subscription special books & Prison Nation only) Qty. $ Amt. 


Add $5.00 S/II (2 exceptions listed above) 
WA Residents Add 8.8% 
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Guide to Survival: 

The most comprehensive and 
current legal assistance 
manual available to prisoners , 
covering post-conviction relief 
and prisoners' civil rights. 

TO ORDER your copy 

OF THE PRISONER'S GUIDE 
to SURVIVAL : 

Complete order form below and 
send with your payment to: 

PS1 PUBLISHING, INC. 

413-B 19th Street,#168 
Lynden, WA 98264 

Telephone: 1-800-557-8868 
www.prisonerlaw.com 


"Can I challenge my conviction or 
sentence and win?" 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL helps answer these two most important 
questions facing every man and woman imprisoned in the United States. 

No matter what your legal or educational background. The Prisoner's Guide to 
Survival will help you learn how to research the law, study your rights, deter- 
mine your legal options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don’t have 
an attorney you can make an informed decision regarding your legal choices. 
The Supreme Court decision in Apprendi v. New Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 

The SURVIVAL GUIDE includes: 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions. Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law decisions covering criminal conviction, 
sentencing and prisoner civil rights. 

■ A detailed index, glossary and prisoner resource directory. 

■ A guide to the Freedom of Information Act and Privacy Act. 


Our readers are impressed: " wowi " - h.b.s., fci onsvm, ny 

"From the eye-catching, metaphorical endtess maze cover, to its easy 
organization, to the breadth of subject matter - the book is more appeal- 
ing than any of the many others that attempt to cover post-conviction 
matters. In short. I'm impressed . " - 3.R., fci Pekin, III 

"J think it's a great book which will be extremely useful to prisoners... 
Washington currently plans to eliminate its prison law libraries, which 
means books like this one will be increasingly important to prisoners' 
assertion of our legal rights . " - p.w„ Mice Steilacoom, wa 


PLEASE SEND COPIES OF 

"THE PRISONER'S GUIDE to SURVIVAL" 

(750+ pages - softcover edition) 

PRICE: 

PRISONERS $49.95 


NON-PRISONERS 


*Please add $5.00 for shipping & handling 

Allow 3-4 weeks for delivery 


$49.95* O Check or Money Order Enclosed, payable to: PSI Publishing Inc. Q Visa Q Mastercard 
$64.95* Credit card# exp. date 


CARDHOLDER NAME (if different from above) 


Mall to: PSI PUBLISHING, INC, 413-8 19th Street,#168 Lynden, WA 98264 * 1-800-557-8868 • www.prisonerlaw.com 
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Statutes Affecting Disabled Prisoners 

by Daniel E. Manville 


I n the past couple of years, there 
have been a number of changes 
to federal statutes that provide protections 
to those confined with disabilities. This 
article discusses those changes. Addi- 
tional rights that the disabled may have 
under federal and state constitutional pro- 
visions, such as the Eighth Amendment 
right to be provided medical care, and 
under State Constitutions and laws are 
not addressed in this article. 

Americans with Disabilities Act (ADA) 


In 1990, the Americans with Disabili- 
ties Act was enacted because “current 
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laws [e.g. the Rehabilitation Act] were ‘in- 
adequate’ to combat ‘the pervasive 
problems of discrimination that people 
with disabilities are facing.’” See: Helen 
L. v. DiDario , 46 F.3d 325, 331 (3d Cir.) 
(quoting S.RER NO. 116, lOlstCong., 1st 
Sess. 18(1989)), cert, denied, 516 U.S. 813 
(1995). Even though the language of the 
ADA did not appear to exclude prisons 
and prisoners from its coverage, many 
courts refused to apply it to prisoners. See, 
e.g.: Torcasio v. Murray, 57 F.3d 1340 (4th 
Cir. 1995); Gorman v. Bartch, 152 F.3d 
907 (8th Cir. 1998); Key v. Grayson, 179 
F.3d 996, 1000 (6th Cir. 1999) (prior to 
1996, not clear that ADA and RA ap- 
plied to prisoners). It was not until 1998, 
in Pennsylvania Dep ’t of Corrections v. 
Yes key, 524 U.S. 206, 118 S.Ct. 1952 (1998), 
that the United States Supreme Court held 
that both the ADA and the Rehabilitation 
Act (hereafter RA) applied to prisoners. 
(See supra for discussion ofthe RA.) How- 
ever, the Yeskey Court left unresolved for 
another day the issue of whether Congress 
properly exercised its power to waive a 
State’s Eleventh Amendment immunity 
when enacting the ADA. Id at 1955. See 
infra, for a discussion on Eleventh Amend- 
ment Immunity. 

Title II of the ADA provides that “no 
qualified individual with a disability shall, 
by reason of such disability, be excluded 
from participation in or be denied the ben- 
efits ofthe services, programs, or activities 
of a public entity, or be subjected to dis- 
crimination by any such entity” To prove 
that denial of access to a public program 
or service violated Title II of the ADA, a 
prisoner must show: (1) s/he is a “quali- 
fied individual with a disability” [ Love v. 


Westville Correctional Center, 103 F.3d 
558, 560 (7th Cir. 1996)]; (2) s/he was ei- 
ther excluded from participation in or 
denied the benefits of a public entity’s 
services, programs, or activities, or was 
otherwise discriminated against by the 
public entity; and (3) such exclusion, de- 
nial of benefits, or discrimination was by 
reason ofthe disability. See: Weinreichv. 
Los Angeles County Metropolitan 
Transp. Auth., 1 14 F.3d 976, 978 (9th Cir. 
1997); Doe v. University ofMd. Med. Sys. 
Corp., 50F.3d 1261, 1265 (4th Cir. 1995). 
As an affirmative defense, a defendant 
may demonstrate that the requested ac- 
commodation would constitute an undue 
burden. See: Gorman v. Bartch, supra at, 
911. 

The ADA and RA require that other- 
wise qualified individuals receive 
“meaningful access” to programs and 
activities. See: Bonnerv Lewis, 857 F.2d 
559,561 (9th Cir. 1988) (quoting Alexander 
v. Choate, 469 U.S. 287, 301, 105 S.Ct. 712 
(1985)). In a lawsuit, the disabled person 
must be able to show s/he was denied 
“meaningful access to the claimed ADA 
or RA violations. Thus, when filing a 
grievance to exhaust administrative rem- 
edies, it is important to state in the 
grievance how “meaningful access” was 
denied. 

To prevail on an ADA or RA claim, 
there must be a showing of intentional 
discrimination based in some part on the 
victim’s disability. See: Wisconsin Cor- 
rectional Service v. City of Milwaukee, 
173 F.Supp.2d 842, 849 (E.D. Wise. 2001). 
“Intentional discrimination [against the 
disabled] does not require personal ani- 
mosity or ill will it is sufficient that 
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Disabilities (continued) 


defendant treated plaintiffs unfavorably 
because of their handicap.” See: Oxford 
House-C v. City of St. Louis , 843 F.Supp. 
1556, 1577 (E.D. Mo. 1994). 

Intentional discrimination can in- 
clude actions motivated by stereotypes, 
unfounded fears, misperceptions, and 
“archaic attitudes”, as well as simple 
prejudice about people with disabilities. 
See: School Board of Nassau County v. 
Arline, 480 U.S. 273, 279, 107 S.Ct. 1 123 
(1987). To show intentional discrimina- 
tion it is not necessary that a disabled 
person prove that defendant’s actions 
were motivated by a malicious desire to 
discriminate. It is enough that the ac- 
tions were motivated by or based on 
consideration of the protected status it- 
self. See: Stewart B. McKinney 
Foundation, Inc. v. Town Plan and Zon- 
ing Commission, 790 F.Supp. 1197. 
1210-1 1(D. Conn. 1992). 

F ederal Rehabilitation Act (RA) 

The Rehabilitation Act provides, in 
relevant part: “No otherwise qualified in- 
dividual with a disability ... shall solely 
by reason of his or her disability, be ex- 
cluded from the participation in, be 
denied the benefits of, or be subjected to 
discrimination under any program or ac- 
tivity receiving Federal financial 
assistance ...” [29U.S.C. § 794(a).] 

The RA defines “program or activ- 
ity” to include “all of the operations of... 
[ ] a department, agency, special district, 
or other instrumentality of a State or of a 
local government ... any part of which is 
extended Federal financial assistance.” 
Thus, in order for the RA to apply, the 
correction agency or jail must be receiv- 
ing federal funds. In a complaint, it can 
be alleged “on information and belief that 
the DOC is receiving federal Rinds.” Then 
in discovery, either an admission or other 
discovery requests can be used to estab- 
lish that the DOC is receiving federal 
funds. 

The RA provides that no otherwise 
qualified individual with a disability shall 
be “excluded from the participation in, be 
denied the benefits of, or be subjected to 
discrimination under any program or ac- 
tivity receiving Federal financial 
assistance.” [29 U.S.C. § 794(a).] The RA 


defines “program or activity” to include 
“all of the operations of a department, 
agency, special purpose district, or other 
instrumentality of a State or of a local 
government.” [29 U.S.C. § 794(b).] 

A lawsuit brought pursuant to § 504 
must show that the person (1) is an indi- 
vidual with a disability; (2) is otherwise 
qualified to receive the benefit; (3) was 
denied the benefits of the program solely 
by reason of his disability; and (4) the 
program receives federal financial assis- 
tance. The exclusion from the program 
must be based solely on the disability to 
be actionable. See: Wisconsin Correc- 
tional Service v. City’ of Milwaukee, supra 
at 849. 

Who To Sue U nder the ADA or RA 

Courts have held that prison staff 
cannot be sued in their individual capaci- 
ties to recover damages or injunctive relief 
under the ADA and RA. See: Key v. 
Grayson, 163 F.Supp.2d 697, 715 (E.D. MI. 
2001). Under both the ADA and RA, the 
governmental entity is to be the named 
defendant. See: Walker v. Snyder, 213F.3d 
344, 346 (7th Cir. 2000). Liability may be 
imposed on the agency for the statutory 
violations of its agent since “the liability 
of the master is derived from and is de- 
pendent upon the liability of the servant.” 
See: EEOC v. AIC Sec. Investigations, 
Ltd., 55 F.3d 1276, 1279 (7th Cir. 1995) 
(ADA); Bonner v. Lewis, supra at 566-67 
(RA); Norwalk v. AirWay Elec. Appliance 
Corp., 87 F.2d 317, 319 (2d Cir. 1937); ac- 
cord Rodickv. City of Schenectady , 1 F.3d 
1341, 1348 (2d Cir. 1993). 

There is a split in authorities whether 
it is sufficient to just sue prison staff in 
their official capacities instead of also 
suing the agency. If staff is named in 
their official capacity, it is highly advised 
that the only prison staff named in the 
lawsuit is the director of the correction 
agency or jail. 

Eleventh Amendment Immunity 

The United States Supreme Court, in 
Bd. of Trustees v. Garrett, 531 U.S. 356, 
121 S.Ct. 955 (2001), held that States were 
entitled to Eleventh Amendment immu- 
nity for any damage actions under Title I 
of the ADA. Note that counties are not 
protected from damage lawsuits under the 
Eleventh Amendment, which means that 
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jails are subject to damage actions under 
Federal disabilities statutes. See Hess v. 
Port Authority TransHudson Corp., 513 
U.S. 30, 45-6, 115 S.Ct. 394 (1994). The 
Court did not decide whether Title II of 
the ADA was enacted in a manner that 
the Eleventh Amendment immunity of the 
States was waived as to damage claims. 
Recently, the Sixth C ircuit held that a dam- 
age claim under Title II for alleging a 
violation of equal protection principles is 
barred by the Eleventh Amendment im- 
munity. The Sixth Circuit went on to hold 
that a damage claim based on disability 
in a due process-type claim is not barred. 
See: Popovich v. Cuyahoga County 
Court of Common Pleas, Domestic Rela- 
tions Div, 276F.3d 808 (6th Cir. 2001) (en 
banc), reversing 227 F.3d 627 (2000). 

In 1996, the United States Supreme 
Court held that States do not have immu- 
nity under the Eleventh Amendment from 
lawsuits brought pursuant to the Reha- 
bilitation Act of 1973, 29U.S.C. § 794, as 
amended. See: Lane v. Pena, 518 U.S. 187, 
116 S.Ct. 2092 (1996). 

Qualified Immunity 

Qualified immunity protects indi- 
vidual governmental officials from 
damage liability in civil rights cases un- 
less they violate “clearly established 
statutory or constitutional rights of which 
a reasonable person would have known.” 
See: Harlow v. Fitzgerald, 457 U.S. 800, 
818, 102 S.Ct. 2727 (1982). It only applies 
to officials sued in their individual capaci- 
ties for money damages; it does not 
protect municipalities or officials sued in 
their official capacities [Owen v. Indepen- 
dence, 445 U.S. 622, 100 S.Ct. 1398 (1980)], 
and it does not apply to claims for injunc- 
tive relief [Newman v. Burgin, 930 F.2d 
955, 957 (1st Cir. 1991)]. Qualified immu- 
nity does not protect private parties who 
are acting under color of state law. See: 
Wyattv. Cole, 504 U.S. 158, 112 S.Ct. 1829, 
1833-34(1992). 

Courts have held that qualified im- 
munity is a personal defense that does 
not apply to institutional defendants in 
suits under federal statutes. This means 
that when the correction agency or jail is 
sued it cannot raise the defense of quali- 
fied immunity, i.e., that the defendant 
cannot be liable since the law was not 
clearly established at the time the viola- 
tion occurred. See: Saucier v. Katz, 533 


U.S. 194, 121 S.Ct. 2151 (2000), for a dis- 
cussion as to the elements of qualified 
immunity. See also: Comstock v. 
McCrary’ , 273 F.3d 693 (6th Cir. 2001). 
This would also apply if the director of 
the correction agency or jail has been 
named in his or her official capacity. 
See: Haferv. Melo, 502 U.S. 21, 25, 112 
S.Ct. 358 (1991). 

Damages 

Title II of the ADA and the provi- 
sions of RA require a plaintiff to prove 
intentional discrimination on the part of 
the defendant to recover compensatory 
damages. See: Ferguson v. City of Phoe- 
nix, 157 F.3d 668, 674 (9th Cir.' 1998); 
Alexanderv. Sandoval, 531 U.S. 1049, 121 
S.Ct. 1511,1517 (2001). To prove in- 
tentional discrimination, most courts 
have required the plaintiff to show “de- 
liberate indifference” rather than a 
“discriminatory animus.” See: Duvall 
v. County of Kitsap, 260F.3d 1124, 1139 
(9th Cir. 2001). “Deliberate indiffer- 
ence” requires both knowledge that a 
harm to a federally protected right is 
substantially likely, and a failure to act 
upon that the likelihood.” The prison 
staff must be put on notice of the dis- 
ability and the need for an 
accommodation. See: Duvall v. County 
of Kitsap, supra.', Bartlett v. New York 
State Board of Law Examiners, 156 F.3d 
321, 331 (2d Cir. 1998). This is one of 
the reasons it is important to file a de- 
tailed grievance and to grieve each 
factual detail of the alleged wrong. 
Once the entity, through it staff, has 
been placed on notice, it has a duty 
“to undertake a fact specific investiga- 
tion to determine what constitutes a 
reasonable accommodation,...” [Duvall 
v. County of Kitsap, supra.] “[M]ere [ ] 
speculation] that a suggested accom- 
modation is not feasible falls short of 
the reasonable accommodation require- 
ment; the Acts create a duty to gather 
sufficient information from the [dis- 
abled individual] and qualified experts 
as needed to determine what accom- 
modations are necessary.” See: Wong 
v. Regents of the University of Califor- 
nia, 192 F.3d 807, 818 (9th Cir. 1999). 

The U.S. Supreme Court has held 
that punitive damages are not available 
under either the ADA or the RA. See: 
Barnes v. Gorman, 122 S.Ct. 2097 (2002). 


Injunctive Relief 

In order to establish a claim for in- 
junctive relief under the ADA or the RA, 
a plaintiff must show that s/he is a “quali- 
fied” individual with a disability [42 U.S.C. 
§ 12132] that the requested relief would 
not work a “fundamental change” to the 
services being requested [28 CFR § 
35.130(b)(7)], that the relief is “reason- 
able,”, and that it is “necessary, ...” 

Courts have defined these terms 
since when they are used in this statute 
they are not susceptible to common us- 
age. The terms “necessary” within the 
context of the ADA means capable of pro- 
viding direct amelioration of a problem 
facing qualified individuals with disabili- 
ties. See: Bronkv. Ineichen, 54 F.3d 425, 
429 (7th Cir. 1 995). The term “reasonable- 
ness” means primarily whether the 
requested accommodation will impose an 
undue financial or administrative burden 
on the defendant. See: School Board of 
Nassau County v. Arline, supra 480 U.S. 
at 287 (citation omitted). 

Attorney Fees 

Under the American Rule, attorney’s 
fees may be granted only if the relevant 
statute provides for such an award. See: 
Alyeska Pipeline Serv. Co. v. Wilderness 
Soc y, 42 1 U.S. 240, 247, 257, 95 S.Ct. 1612 
(1975). The U.S. Supreme Court has abol- 
ished the use of the “catalyst theory” as 
a basis of receiving attorney fees when 
the plaintiff has received all the relief 
sought but no judgment was entered by 
the court. See: Buckhannon Bd. and Care 
Home, Inc. v. West Virginia Dept, of 
Health and Human Resources, 532 U.S. 
598, 601-08, 121 S.Ct. 1835 (2001). The 
ADA provides for the award of attorney’s 
fees: “In any action or administrative pro- 
ceeding commenced pursuant to this 
chapter, the court or agency, in its discre- 
tion, may allow the prevailing party, other 
than the United States, a reasonable 
attorney’s fee, including litigation ex- 
penses, and costs....” [42 U.S.C. § 12205; 
accord 28 C.F.R. § 36.505.] 

The Rehabilitation Act also provides 
for the award of attorney’s fees: “In any 
action or proceeding to enforce or charge 
a violation of a provision of this subchap- 
ter, the court, in its discretion, may allow 
the prevailing party, other than the United 
States, a reasonable attorney’s fee as part 
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Disabilities (continued) 

of the costs.” See: 29 U.S.C. § 794a(b); 
Noe v. Ambach, 542 F.Supp. 70, 72 (S.D. 
N.Y. 1982). 

In determining under the ADA or RA 
whether a plaintiff is a “prevailing party,” 
a court is to explain the standard estab- 
lished for determining whether a plaintiff 
is a “prevailing party” under § 1988. See: 
J.C. v. Regional School Dist. 10, Bd. of 
Educ.,218 F.3d 119, 125 (2d Cir. 2002) (ci- 
tations omitted). “Prevailing party” has 
been defined as: “[A] plaintiff ‘prevails’ 
when actual relief on the merits of his claim 
materially alters the legal relationship be- 
tween the parties by modifying the 
defendant’s behavior in a way that di- 
rectly benefits the plaintiff.” The Court 
explained that “a material alteration of the 
legal relationship occurs [when] the plain- 
tiff becomes entitled to enforce a 
judgment, consent decree, or settlement 
against the defendant.” In these situa- 
tions, the legal relationship is altered 
because the plaintiff can force the defen- 
dant to do something he otherwise would 
not have to do. See: Farrar v. Hobby, 506 
U.S. 103, 1 1 1 12, 1 13 S.Ct. 566 (1992). 

Some courts have held that the 
Prison Litigation Reform Act, 42 U.S.C. 
§ 1997e(d), does not apply to ADA and 
RA cases. See, e.g., Beckford v. Irvin, 
60 F.Supp. 2d 85, 88 (W.D. N.Y. 1999) 
(“The PLRA does not limit the award 
of attorney’s fees to a prevailing [ADA 
or RA inmate-]plaintiff whose award is 
authorized under a statute separate 
from § 1988.”), contrary, Cassidy v. In- 
diana Dept, of Corrections, 199 F.3d 
374, 376 (7th Cir. 2000) ((dictum) § 
1997e(d) limits recovery of attorney’s 
fees available to inmates under § 1988 
and ADA). Section of 1997e(d) imposes 
limits on attorney fees that can be ob- 
tained under 42 U.S.C. § 1988. The fees 
limitations imposed by the PLRA are 


Update 

The case discussed in “Court Must 
Notice Pro Se Prisoner of Response 
Rights Before Granting Summary Judg- 
ment,” which appeared in the March 
2003 issue, was later superseded in an 
opinion published at: Wyatt v. Terhune, 
305 F.3d 1033 (9th Cir. 2002). 


that the defendant is not required to 
pay more than 150 per cent of any judg- 
ment and that the hourly rate is no greater 
than 150 per cent of the Criminal Justice 
Act local rate [42 U.S.C. § 1997e(d)]. Un- 
like 42 U. S.C. § 1 988, the ADA also allows 
prevailing parties to recover their expert 
witness fees. See: Lovell v. Chandler, 
302 F.3d 1039 (9th Cir. 2002). 

Exhaustion of Administrative Remedies 

Before a lawsuit can be filed under 
the disabilities laws cited herein, prison- 
ers must exhaust their administrative 
remedies [42 U.S.C. § 1997e(a)]. See 
Booth v. Churner, 531 U.S. 956, 121 S.Ct. 
1819, 1825(2001). Unlike exhaustion when 
bringing a § 1983 civil rights claim which 
requires that the named defendant be in- 
cluded in the grievance [Curry v. Scott, 
249 F.3d 493, 505 (6th Cir. 2001)], exhaus- 
tion prior to bringing a lawsuit pursuant 
to a disability statute requires that the 
claims raised in the lawsuit be presented 
to the agency for its resolution. [Note: 
There are some cases that hold exhaus- 
tion is not required when an ADA or RA 
lawsuit is filed, however, based upon the 
language in the PLRA, it is the profes- 
sional opinion of this writer that 
exhaustion will be required.] 


Conclusion 

Many of the statutory provisions 
and changes discussed above are favor- 
able toward prisoners. Flowever, prison 
officials continue to curtail the few dis- 
abled rights that prisoners retain. If a 
prisoner’s disability rights are being vio- 
lated, exhaustion of administrative 
remedies must be completed before filing 
any lawsuit. Claims should be pursued 
under both the ADA and RA until the U.S. 
Supreme Court has decided whether the 
violations of Title II of the ADA was con- 
stitutionally past by Congress. When 
bringing an action under the RA, ensure 
that the defendant is receiving federal 
funds. To litigate a disability lawsuit is 
not as hard as it looks. | 

Daniel E. Manville, a 1981 graduate of 
Antioch School of Law also has a Mas- 
ter Degree in Criminal Justice, Michigan 
State University. He concentrates his 
practice in the area of the rights of pris- 
oners. He is the author of several self-help 
manuals for inmates (Prisoners ’ Self- 
Help Litigation Manual (3ed) and 
Prison Disciplinary > Manual (to be pub- 
lished in 2003)), and is a former 
chairperson of the Michigan State Bar s 
Prisons and Corrections Committee. 


Florida Jury Awards $390,000 Over 
Defective Prison-Produced Chair 


A Pinellas County (Florida) jury 
bund that an office chair as- 
sembled by the Florida DOC’s prison 
industries was defective, and the proxi- 
mate cause of a state office worker’s 
injuries. The jury awarded the woman 
$390,000 in damages; however, the recov- 
ery was capped at $100,000 by Florida’s 
Tort Claims Act. 

This case began in 1992 when a 33- 
year employee in the Jacksonville 
workers’ compensation office suffered 
sprain and strain injuries to her lumbar 
spinal region when an office chair as- 
sembled by Prison Rehabilitative 
Industries & Diversified Enterprises 
(PRIDE) collapsed under her weight. Al- 
though the woman’s weight was not 
indicated, expert testimony revealed that 
a defective weld by a nonparty subcon- 
tractor was responsible for the 
catastrophic failure of the chair. 


In its defense, PRIDE argued that the 
inadequate weld was not visually appar- 
ent, and that its prisoner workers were 
not capable of detecting bad welds. 
PRIDE further argued that it was the duty 
of the company that actually performed 
the welds to ferret out such defects. 

In finding for the plaintiff, the jury 
concluded that PRIDE, a nonprofit cor- 
poration that employs Florida state 
prisoners, was responsible for inspect- 
ing and testing the products it sells to 
ensure that defective commodities do not 
reach the marketplace. The total $390,000 
damage award was partitioned between 
PRIDE and the nonparty company that 
performed the welds, 70-30% respec- 
tively. PRIDE’s liability was ultimately 
capped at $ 1 00,000 under the state’s Tort 
Claims Act. See: Mongol v. Prison Reha- 
bilitative Industries, Case No. 
97-001702-CI-015 (Fla. 6 fl ’Cir. Ct. 2002). ■ 
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Florida PLN Writer Settles 
Retaliation Suit for $3,000 

by David M. Reutter 


A 42U. S.C. § 1983 action filed in 
i Florida State Court alleging re- 
taliatory job changes for the filing of 
grievances and lawsuits that challenged 
the general living conditions at Glades 
Correctional Institution (GCI) has been 
settled for $3,000. In June 1993, David 
Reutter, a Florida prisoner and PLN writer, 
began filing grievances challenging the 
living conditions at GCI, which was built 
in 1934. GCI sits on the tip of the Ever- 
glades, a mile south of Lake Okeechobee, 
and is surrounded by sugarcane grown 
in the mucky soil; hence, GCI’s moniker: 
“The Muck.” GCI had previously been 
subject of previous litigation challeng- 
ing its conditions. See: LaMarca v. 
Turner, 995 F.2d 1526 (ll' h Cir. 1993). 

By 1 993 , The Muck was a dilapidated 
run down prison that was infested with 
rats and insects. Its overcrowded, single 
story, open bay dormitories are built on 
pylons and housed 1 84 to 242 prisoners 
each. While housed in C dorm, Reutter 
discovered the putrid smell that perme- 
ated the air was from a pool of raw sewage 
that sat under the dorm. The windows 
were broken, window screens were ripped 
or non-existent, subjecting prisoners to 
the Everglade’s population of giant mos- 
quitoes. The roof leaked and prisoners 
marked the floor to indicate the best lo- 
cation to set mop buckets when it rained. 
Electric wiring was exposed, and there 
was no battery operated emergency 
lighting. The guards had no keys or ra- 
dios after the nightly yard lock down; 
they could only contact assistance by 
telephone. 

After grievances to the Florida De- 
partment of Corrections and complaints 
to the County Public Health Unit (PHU) 
resulted in denial of problems, Reutter 
filed a motion for Temporary Restraining 
Order (TRO) to correct the unconstitu- 
tional conditions. Reutter went to court 
twice on the TRO. Upon return the first 
time, he was reinstated as a law clerk. The 
second time he was terminated. At the 
hearing, a guard testified a rat bit him 
while reaching into a cabinet in the 
guard’s station. Sgt. John Runkles testi- 
fied there was a rodent control problem, 
and not enough time was being devoted 


to correcting that problem. The Court de- 
nied the TRO. 

Upon return to GCI from the TRO 
hearing, Librarian Donald Obrakta in- 
formed Reutter that Assistant 
Superintendent Townsend ordered his 
termination. GCI institutional operating 
procedures prohibited Townsend from 
making such an order. According to 
Obrakta’s detailed daily log, he contacted 
Townsend in order to respond to Reutter ’s 
request seeking the reason for his termi- 
nation. Townsend replied law clerks may 
not work on personal law work on duty, 
and Reutter violated that rule. During liti- 
gation of this action the defendants were 
unable to provide any such rule. On dis- 
covery, Reutter obtained a memorandum 
that showed action to create such a rule 
was taken 30 days after the termination. 
Reutter’s new job assignment was as a 
“Rat Man” on the newly created Rodent 
Control Squad, which required setting rat 
traps 7 days a week over a 4 month pe- 
riod. After denial of administrative 
remedies Reutter filed the § 1983 action in 
state court alleging the job changes vio- 
lated his First Amendment right to be free 
from retaliatory action for exercising his 
right to file complaints with courts and 
administrative bodies. 

After eight years of litigation and dis- 
covery, the case was set on the trial docket 
and ordered into mediation. On June 5, 
2002, Reutter agreed to dismiss the suit 
for $3,000. The defendants denied wrong 
doing. Reutter represented himself pro se 
in the suit. See: Reutter v. Townsend, Case 
No: CL 94-8349A1, Fifteenth Judicial Cir- 
cuit Court, Palm Beach County, Florida. 


Prison Sucks.com 

Research on the prison in- 
dustrial complex features an 
incarceration clock, links to 
ready to distribute factsheets 
and 400+ links to reports by 
prisons, all organized by cat- 
egory. A valuable research 
tool for prison activists. 


Protecting Your 
Health & Safety 

I A LITIGATION GUIDE FOR INMATES I 


Protecting Your Health & Safety is written 
for inmates who do not have the help of 
a lawyer and who want to defend their 
rights to health and safety within a jail or 
prison and, if necessary, a court. It does 
not deal with legal defense against crim- 
inal charges or challenges to convictions 
that are on appeal. 

The Southern Poverty Law Center is 
distributing this book for fio.oo 
(including shipping and handling). To 
order a copy, send a check or money 
order to this address: 

Protecting Your Health & Safety 
Southern Poverty Law r Center 
P.O. Box 548 

Montgomery, AL 36 ioi - 0548 
Be sure to include your name, identification 
number (if any), and mailing address. 


ROBERT E. TOONE 


SOUTHERN POVERTY LAW CENTER 


“I know what a dump 
truck is, and I’m no 
dump truck! As an 
innocent man, I too 
have been to prison.” 

FRANK PRANTIL 
Attorney at Law 
916 Second St, 2nd fl 
Sacramento, CA 95814 
(916) 446-4669 

Over 36 years of criminal defense 
experience 

Trial Attorney J Writs J Appeals 

400 felony jury trials and 20 murder 
trials. For a reasonable fee, I will 
review your case and tell you 
honestly what your chances for a 
writ of habeas corpus are. 

California Cases Only 
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Prison Labor Losing Popularity in Oregon 

by Gary Hunter 


S ince the 19th century prisoners 
in Oregon have literally labored 
under a policy that insisted prisoners 
should work as hard as taxpayers. But 
the prevailing philosophy is falling prey 
to fiscal realities. Oregon’s evaporating 
economy has enhanced employment con- 
cerns among its citizens, even as prison 
employment prospers. Oregon’s jobless 
rate, the highest in the nation, is 125,000 
and climbing. And while an economic re- 
cession is to blame for employment woes, 
prisoners, not surprisingly, become the 
scapegoats. 

It seems that Oregonians are adamant 
about putting prisoners to work. In 1994, 
voters approved a measure, by 71 per- 
cent, mandating that all prisoners either 
work full-time or be engaged in on-the- 
job training. Consequently, using 
prisoners as a source of cheap labor 
added 511 full-time jobs to the Oregon 
prison system in 2002. 

Prisoners are being used both inside 
and outside the walls to work in hospi- 
tals, laundries, lumber mills, and nurseries. 
Some jobs are as sophisticated as doing 
computer-aided map-making for public 
industries. In general, such jobs repre- 
sent a savings of around 40 percent over 
the cost of free-world labor. 

American Linen, a laundry company, 
lost a contract to a cheaper bid by an Or- 
egon prison. The loss, according to 
general manager Bill Inge, forced the com- 
pany to lay off 24 workers. “When the 
economy is good it’s not an issue,” said 
Inge. But “when the economy is bad and 
stays bad for a prolonged period of time, 
it becomes more of an issue.” 

The dilemma has a few state officials 
in a frenzy. Former gubenatorial candidate 
Kevin Mannix is concerned about the 
strain prison-labor crews might have on 
free-world citizens. “[As] we head into 
tight economic times, we should go in 
another direction, and use prison work 
crews to do work that the public sector 
can’t afford to do,” he said. But he does 
believe that corrections officials have 
“made a good faith effort” to do this. 

In deference to public concern, the 
Oregon Corrections Department has be- 
gun to implement measures that would 
decrease the prisons’ competition for 
free-world jobs. Debra Slater, administra- 


tor of Prisoner Work Programs for the 
Corrections Department, instructed prison 
officials to ask a prepared set of ques- 
tions designed to ensure that 
non-incarcerated citizens have been 
given first crack at private-sector jobs. In 
December 2001, correction officials cur- 
tailed an arrangement that supplied up to 
60 prisoners a day to work at two sepa- 
rate lumber mills. Slater says that they 
don’t want to “end up taking away from 
folks in the community.” 

However, economist Art Ayers says 
that, in spite of its considerable growth 
during the late 1990’s, the prison 
workforce is too small to have an appre- 
ciable impact on the job market. From 
1 999-200 1 , Oregon prisoners worked a to- 
tal of 1.14 million hours on jobs outside 
the penitentiary. That’s the equivalent of 
only 296 full-time jobs over a two year 
period. Additionally, most of the work 
comes from state and federal agencies, 
cities, counties, school districts, and port 
districts. 

Ron Kilgore, operations manager 
for Inside Oregon Enterprises, points 
out that most of the work done by pris- 
oners is done behind prison walls and 
has little effect on jobs outside. He also 
points out that even though prisoners 
only make about $3.00 a day the cost 
of guards and the lack of automation 
offset any subsequent savings in most 
cases. “If you look at our direct labor 
costs as a percentage of revenue, we 
definitely don’t have an advantage. I 
actually had better direct labor costs at 
some of the factories I managed in the 
private sector,” he says. While it does 
handle some private businesses, the bulk 
of the work supplied by Inside Oregon 
Enterprises comes from government agen- 
cies. Prisoners make furniture, signs, 
picnic tables for state parks, and even 
security-doors and windows for the pris- 
ons. And while the prisons have lost some 
business over the last few months they 
have managed to maintain 79-83 percent 
full-time employment for its work-eligible 
prisoners. 

Concerns have caused the AFL-CIO 
to propose measures that would prohibit 
prison work programs that threaten or 
diminish the sale of goods and services 
by the private sector, employment oppor- 


tunities for the developmentally disabled, 
and employment opportunities for law- 
abiding citizens. 

Lynn-Marie Crider, research and 
education director for the Oregon AFL- 
CIO, says that concerns transcend the 
mere threat of unemployment. She in- 
sists that the competition between 
prison and free-world labor undermines 
employers’ incentives to pay a livable 
wage. “If you make it possible for an 
employer to operate by paying $4.00 
an hour wages, how do we maintain 
wages in the community at a level that 
we can live on?” she asks. Crider is 
considering a signature drive to force 
legislative changes. 

Private sector employers differ in 
their views about prison work crews. Like 
Crider and Mannix, David Moore, vice 
president and general manager of Instant 
Labor, says that prison labor crews are a 
threat. He says that customers “can get a 
prison crew much cheaper than we can, 
putting law-abiding citizens to work.” In- 
stant Labor lost a contract to destroy and 
dispose office documents to a prison work 
crew. “We’re seeing more and more first- 
time (laid-off) employees coming in 
looking for work. And it’s kind of dis- 
heartening to turn them away because 
you’re losing accounts to state prison- 
ers.” 

But not everyone is complaining. 
“Cost-wise, it was the cheapest way to 
go,” says Kasha Squires, maintenance 
supervisor for a property management 
company that hired prisoners to scrape 
and paint apartment buildings. “We 
didn’t need super-skilled people, we just 
needed bodies. And that was the best 
option for us,” she said. 

Stacy Burke, spokeswoman for La- 
bor Ready employment agency says, 
“We’re aware the work crews are out there 
but they don’t pose a competitive threat 
to us. We may be working side by side, 
but it’s not a competitive thing.” 

Realistically, prison labor is respon- 
sible for doing much of the work that 
wouldn’t get done otherwise. Prisoners 
are paid $3.00 a day apiece. The remain- 
ing $370 goes for guard’s wages and 
benefits, transportation costs, clothing, 
and administration, the criteria for pris- 
oners on these crewa are stringent. Sex 
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offenses, assaultiveness, arson, and es- 
cape are just four of 23 criteria that can 
keep a prisoner off the crew. 

Gordon Lafer points out what is per- 
haps the most perplexing part of Oregon’s 
dilemma. Lafer, an assistant professor at 
the University of Oregon’s Labor Educa- 
tion and Research Center, says that 
Oregon voters feel they were duped by 
the legislators. “Measure 17 passed by a 
huge margin and I’ve talked to a lot of 
people who say they were fooled,” he 


says. “They wanted inmates to work, but 
none of them thought they were voting 
to take jobs away from people on the out- 
side. 

Now the problem of Oregon legisla- 
tors is two-fold: 1) how to make more jobs 
available to the public in spite of a de- 
pressed economy, and 2) how to 
successfully keep the blame for this cur- 
rent problem on the prisoners. H 

Source: The Register-Guard 


From The Editor 

by Paul Wright 


B eginning with this issue of PLN 
there will be some changes in 
the law articles. Due to the limited 
space we have for news and law ar- 
ticles and the ongoing growth in prison 
and jail related cases being decided by 
the courts, we are going to focus more 
on appellate court rulings and final de- 
cisions on the merits in the lower 
courts. This means that cases at the 
district court level that deny summary 
judgment to prison or jail defendants 
will rarely be reported in PLN unless 
they decide new or novel issues of law. 
We reported those cases in the past 
since they are useful to litigants in the 
districts where the case arose and tend 
to show patterns of abuse and liabil- 
ity. We hope this will cut down on the 
backlog of law articles and better serve 
our readers. 

In this issue we report the settle- 
ment of PLN’s second censorship 
lawsuit against the Oregon DOC. De- 
spite PLN’s ongoing success in 
challenging censorship efforts by pris- 
ons in various parts of the country, 
PLN is still faced with myriad censor- 
ship problems, all of which require staff 
time and resources to attempt to re- 
solve administratively, and if that is not 
possible, to initiate litigation to resolve 
it. 

Prisoner readers who experience 
censorship of PLN or the books we 
distribute should notify PLN and 
send any documentation. We also 
encourage prisoner readers to ex- 
haust whatever administrative 
remedies are available to better docu- 
ment the problem. Such documentation 
has frequently been essential in prov- 


ing PLN’s claims. PLN remains commit- 
ted to ensuring that all prisoners be able 
to receive both our magazine and the 
books we distribute and we are pre- 
pared to pursue free speech litigation 
as necessary to ensure this occurs 

PLN’s office staff have noticed that 
many readers are sending legal plead- 
ings and documents, usually from their 
criminal cases to PLN’s office. As a prac- 
tical matter, PLN lacks the time and 
resources to do anything with these 
materials. We are very interested in ver- 
dicts and settlements when prisoners 
win cases. 

Due to the shortage of space in 
PLN, as noted above, however, we will 
only rarely report on cases at the filing 
stage or before they are resolved on 
the merits. Exceptions to that are class 
actions challenging systemwide prac- 
tices where counsel represents the 
plaintiffs. We lack the resources to as- 
sist prisoners with their criminal 
convictions and are unaware of any 
national programs which can. Sending 
pleadings from criminal cases to PLN 
is a waste of your copies and postage, 
since PLN also lacks the resources to 
return the material absent an SASE. 

PLN is now distributing a new 
law dictionary which is much bigger 
and more detailed than the one we 
had previously distributed. See page 
33 for details. PLN continues its ef- 
forts to find quality legal materials to 
distribute to prisoner litigants but 
there is an unwillingness by most le- 
gal publishers to do anything other 
than direct sales. 

Enjoy this issue of PLN and please 
encourage others to subscribe. | 
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Pro Se Tips and Tactics 

by John Midgley 


I f you are litigating or planning a 
case in federal court against state 
prison officials, it is very important to be 
clear about what rights you are asserting 
and what relief you are requesting. Fed- 
eral courts are not allowed to simply order 
states to comply with all federal laws that 
you can come up with and show to the 
court. Instead, federal courts can rule in 
your favor on a request to enforce fed- 
eral law only when you can show that 
you have rights that federal law gives to 
you. And the kind of relief you request 
may determine whether or not you can 
prevail in your case. 

1. What Rights Are You Asserting? 

The federal law used most by state 
prisoners trying to enforce their rights is 
of course 42 U.S.C. § 1983. Sometimes 
people talk about suing to stop a “viola- 
tion” of § 1983, but this is not a helpful 
way to talk about this statute, because it 
is not a law that creates substantive rights 
that can be violated, instead it is a law 
that creates a federal court remedy for 
violations of federal rights found else- 
where. § 1983 says: 

“Every person who, under color of 
any statute, ordinance, regulation, cus- 
tom, or usage, of any State or Territory or 
the District of Columbia, subjects, or 
causes to be subjected, any citizen of the 
United States or other person within the 
jurisdiction thereof to the deprivation of 
any rights, privileges, or immunities se- 
cured by the Constitution and laws, shall 
be liable to the party injured in an ac- 
tion at law, suit in equity, or other proper 
proceeding for redress . ...” 

This language refers to a “proceed- 
ing for redress” for “deprivation of 
rights...” that are found in the federal 
“Constitution and laws.” So, in order to 
seek federal court action under § 1983, 
you must find “rights” that are estab- 
lished elsewhere in federal law. 

One obvious place to look for fed- 
eral rights is, of course, the U.S. 
Constitution, and most prisoner cases 
based on § 1983 invoke federal constitu- 
tional rights, such as the right to due 
process of law ( 14 th Amendment) or to be 
free from cruel and unusual punishment 
(8 th Amendment). 


But if there are “rights” granted to 
you in federal statutory laws, those rights 
can also be enforced in a § 1983 lawsuit 
under some circumstances. See, for ex- 
ample, Higgins v. Beyer, 293 F.3d 683 (3 rd 
Cir. 2002), in which the Court held that a 
prisoner’s rights under 38 U.S.C. § 5301(a) 
not to have his veterans’ disability ben- 
efits seized is enforceable against state 
prison officials in a § 1983 lawsuit. 

However, it is not easy to find clear 
“rights” in federal laws that are enforce- 
able under § 1983. The Supreme Court 
has recently tightened the test for find- 
ing that Congress has created “rights” 
and said that only very clear state- 
ments of rights that are rights you hold 
personally will be found to be adequate 
to support a lawsuit brought by an in- 
dividual. In Gonzaga University v. 
Doe, 536 U.S. 273, 122 S. Ct. 2268 (2002), 
the Court said that there must be an ex- 
plicit statement of personal rights: 

“We now reject the notion that our 
cases permit anything short of an un- 
ambiguously conferred right to support 
a cause of action brought under § 1983. 
Section 1983 provides a remedy only 
for the deprivation of “rights, privi- 
leges, or immunities secured by the 
Constitution and laws” of the United 
States. Accordingly, it is rights, not the 
broader or vaguer “benefits” or “inter- 
ests,” that may be enforced under the 
authority of that section.” For a statute 
to create such private rights, its text must 
be “phrased in terms of the persons ben- 
efited.” 122 S.Ct. at 2275 (citations 
omitted). 

In Gonzaga University, the Court 
refused to allow a § 1983 damages rem- 
edy for violation of a federal statute 
that requires schools to keep educa- 
tional records private, because in the 
Court’s view the statute does not con- 
tain sufficient “rights creating” 
language, and in addition the specific 
statutory sections at issue were en- 
forceable by the federal government 
reviewing states’ compliance rather than 
through rights that individuals could en- 
force. The Court contrasted this statute 
with other laws which the Court said do 
contain the kind of individual rights that 
could lead to judicial enforcement, such 
as: 


“. . . No person in the United States 
shall ... be subjected to discrimination 
under any program or activity receiving 
Federal financial assistance” on the ba- 
sis of race, color, or national origin. 78 
Stat. 252, 42 U.S.C. § 2000d (1994 ed.) (em- 
phasis added).... ’Wo person in the 
United States shall, on the basis of sex ... 
be subjected to discrimination under any 
education program or activity receiving 
Federal financial assistance.” 86 Stat. 373, 
20 U.S.C. § 1681(a) (emphasis added). 122 
S. Ct. at 2275, footnote 3. 

Some federal statutes explicitly con- 
tain not only rights sufficient to be 
judicially enforceable under the Supreme 
Court’s test, but also provisions saying 
that individuals can sue to enforce these 
rights. One example is the Americans with 
Disabilities Act (ADA). In 42 U.S.C. § 
12132, Congress has decreed that “no 
qualified individual with a disability 
shall, by reason of such disability, be 
excluded from participation in or be 
denied the benefits of the services, pro- 
grams, or activities of a public entity, 
or be subjected to discrimination by 
any such entity,” and in a later section 
(§ 12133) has provided that “any per- 
son alleging discrimination” that violates 
§ 12132 can bring a lawsuit. If a federal 
law is this explicit about both rights and 
remedies, you can sue “directly” under 
that law without having to use § 1983 to 
provide the remedy for the rights in the 
statute. 

But whether you rely on § 1983 or a 
statute like the ADA that contains its own 
provision allowing you to sue, you must 
be able to assert something that is clearly 
a right held by you as an individual. You 
will not be able to sue to enforce a federal 
law or constitutional provision unless 
you can show that it confers personal 
rights on you. 

2. What Relief Are You Requesting? 

If a lawsuit is about something that 
happened in the past and is over, then 
only “retrospective” relief, usually money 
damages, can be awarded. However, if 
the lawsuit involves something that vio- 
lates your rights and is either ongoing or 
likely to happen again, you should nor- 
mally ask as well for “prospective” relief, 
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that is an injunction to prevent ongoing 
violations. (As part of asking for dam- 
ages or an injunction, or both, you should 
also ask for “declaratory” relief, which is 
simply a declaration by the court that 
your rights have been violated. The de- 
tails of declaratory relief are beyond the 
scope of this column, but they have been 
covered previously.) 

There are many good reasons to ask 
for an injunction when you can support 
a claim for violations that are ongoing or 
likely to recur. The main reason, of 
course, is to stop the illegal conduct that 
is violating your rights and harming you. 
But there are good legal reasons to do so 
as well. 

State officials have many potential 
defenses to claims for damages (“retro- 
spective” relief). For example, in § 1983 
cases, the defense of “qualified immu- 
nity” is available to delay and sometimes 
completely end claims for damages. See, 
for example, Atkinson v. Taylor, 316 F.3d 
257 (3 rd Cir. 2003); Resnick v. Adams, 317 
F.3d 1056 (9 ,h Cir. 2003). In addition, the 
State itself can never be sued for dam- 
ages under § 1983, only state officers in 


their individual capacities can be sued for 
damages. See: Will v. Michigan Dep’t of 
State Police, 491 U.S. 58, 109 S. Ct. 2304, 
105 L. Ed. 2d 45 (1989). And with respect 
to other statutes such as the ADA, state 
governments have started to successfully 
claim that they are immune from damages 
suits because of the 1 1 th Amendment. See 
Board of Trustees of Univ. of Alabama v. 
Garrett, 53 1 U.S. 356 (2001), holding that 
due to the 11 th Amendment a state em- 
ployee cannot sue the state for damages 
under Title I of the ADA, the Title dealing 
with employment discrimination due to 
disability. (The question whether the 11 th 
Amendment will preclude damages ac- 
tions against the state under ADA Title II 
(quoted in part above), which deals with 
disability discrimination in public ser- 
vices, is presented in a case currently 
before the Supreme Court.) 

But these sorts of defenses to dam- 
ages actions are not available to the 
state or its officials to defend against a 
claim for an injunction. As the Supreme 
Court opinions in both Will and Garrett 
(and many other cases) make clear, even 
where damages are not available due to 


the kinds of defenses discussed above, 
federal courts will hear claims of ongoing 
violations of federal rights and consider 
whether to grant an injunction. 

There are certainly limitations on the 
federal courts’ powers to issue injunc- 
tions. See, for example. City of Los 
Angeles v. Lyons, 461 U.S. 95 (1983)(need 
for ongoing violation or likelihood of re- 
currence) and Lewis v. Casey, 518 U.S. 
343 (1996)(need for widespread violation 
of rights before a widespread injunction 
can be issued). However, where a pris- 
oner can show an ongoing violation of a 
clear constitutional or statutory right 
he or she possesses, injunctive relief 
is available. And so if you meet these 
requirements you should always con- 
sider whether to ask for an injunction. 

This column provides general legal 
information, not specific legal advice for 
your case. You should always do your 
own legal research and make decisions 
based on the facts and circumstances of 
your specific case. H 

John Midgley is an attorney for Colum- 
bia Legal Services in Seattle. 


Bob Roberts' story is an incredibly moving and inspiring 
account of how one concerned man can make a huge differ- 
ence in so many people's lives. . . . This booh is a must-read. 

—Richard Gere, actor and activist 

Robert E. Roberts is a clinical assistant professor at 
Tulane Medical Center and the founder of Tulane's 
Project Return, which has been the subject of a docu- 
mentary film, Road to Return, narrated by Tim Robbins 
and produced by John Densmore of The Doors. 
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PLN Settles Oregon Censorship Suit for $55,414.31 


O n January 29, 2003, the Oregon 
Department of Corrections 
(DOC) agreed to settle a censorship law- 
suit filed by Prison Legal News by paying 
$39,914.3 1 in fees and costs and $15,500 
in damages and changing its policies con- 
cerning the processing and censorship of 
prisoner mail. On April 2, 2002, PLN sued 
the Oregon DOC for a second time after its 
officials continued to censor books and 
mailings sent to Oregon prisoners via stan- 
dard and media rate mail (AKA “bulk mail”), 
and also banned PLLTs book and subscrip- 
tion flyers as “catalogs,” required prisoners 
to buy books and subscriptions from their 
prison trust accounts and denied PLN no- 
tice and a meaningful opportunity to 
contest the censorship by not providing 
PLN with due process notice of the cen- 
sorship. 

PLN had previously sued the Oregon 
DOC over its ban on bulk mail and won a 
significant victory on this issue in the 
Ninth circuit court of appeals. See: Prison 
Legal News v. Cook, 938 F.3d 1145 (9th 
Cir. 2001). On remand, PLN was awarded 
an injunction prohibiting the censorship 
of its mailings based on the postal classi- 
fication of its mail and requiring due 
process if its mail was censored. PLN was 
also awarded around $58,000 in attorney 
fees in that case [PLN, Apr. 2001]. The 
defendants obtained qualified immunity 
from money damages. 

Despite the injunction, Oregon 
prison officials continued censoring 
PLN’s mail based on its postal classifica- 
tion and did not provide due process 
notice when they did so. PLN filed its 


Attention Texas Readers 

If you have first hand knowledge of 
Texas prisoners being used in bio- 
logical warfare or vaccine 
experiments in the mid-1980s, PLN 
would like to know. Letters to PLN 
can be sent as sealed media mail. 
Contact: 

Paul Wright, Editor 
Prison Legal News 
Attn: Texas 

2400 NW 80th St., PMB 148 
Seattle, WA 98117 


second lawsuit claiming that the defen- 
dants had retaliated against PLN for its 
first lawsuit by erecting new barriers be- 
tween PLN and Oregon prisoners. This 
included the ban on catalogs, the ban on 
gift subscriptions, claiming PLN was not 
an “approved vendor,” etc. 

After conducting written discovery 
and before the filing of summary judg- 
ment motions, the parties agreed to settle 
the lawsuit. For its part, PLN agreed to 
dismiss the lawsuit. The Oregon DOC 
agreed to deliver all mailings, including 
catalogs, renewal notices, fund-raisers, 
etc., from PLN to Oregon prisoners re- 
gardless of the postal classification. It 
also agreed that PLN is an approved ven- 
dor for all Oregon prisons that gift 
subscriptions and publication purchases 
will be allowed without registration or 
similar action by subscribers. The DOC 
also agreed to propose changes to the 
Oregon Administrative Rules at its next 
rule review cycle that catalogs for books 
and magazines are not banned by any 
rule. They also agreed that PLN is en- 
titled to notice of any censorship, PLN 
can appeal any censorship directly to the 
Oregon DOC’s central mail administra- 
tor with the DOC paying for the 
remailing of the censored materials if 
an error was made in the censorship. The 
Oregon DOC retains the authority to 
censor publications based on content, 
such as escape plans. 


I n a brief ruling, a Washington state 
appeals court held that trial courts 
lack the statutory authority to suspend 
the accrual of interest on court ordered 
restitution. Dean Claypool pled guilty to 
second degree assault charges and, in 
addition to a prison sentence, was or- 
dered to pay unspecified legal financial 
obligations, including restitution. The 
trial court ordered that the interest ac- 
cruing on these LFOs be suspended until 
Claypool was released from prison. The 
prosecutor appealed and the appeals 
court reversed and remanded. 

The appeals court relied on the statu- 
tory language of RCW 10.82.090 which 
holds that interest accrues on criminal 


The Oregon DOC agreed to pay PLN 
$15,500 to compensate for the damages 
PLN suffered as a result of the challenged 
censorship practices. They also agreed 
to pay PLAN attorney fees of $38,699 and 
costs of $1,215.3 1, at hourly rates of $285 
an hour for local counsel and $300 an hour 
for Seattle counsel. Because there were 
no prisoner plaintiffs in the case, none of 
the restrictions of the Prison Litigation 
Reform Act apply. The Oregon DOC also 
agreed to purchase a two year subscrip- 
tion to PLN for all 13 of its prison law 
libraries and to inform Oregon prisoners 
of its availability. The district court re- 
tains jurisdiction for one year to enforce 
the settlement. The injunction from PLN 
v. Cook is unaffected and remains in 
force. 

PLN was represented on a contin- 
gency basis by Marc Blackman of 
Ransom and Blackman in Portland, Or- 
egon and Michael Gendler of Gendler and 
Mann in Seattle, Washington. PLN would 
like to thank its attorneys for their excel- 
lent representation in this case as well as 
our Oregon subscribers who assisted 
PLN and its counsel in developing the 
facts to support its case. The settlement 
is significant because it is the largest dam- 
age settlement in a prison censorship case 
involving a publisher that PLN is aware 
of. See: Prison Legal News v. 
Schumacher, USDC DOR, Case No. 02- 


LFO’s from the date of judgment. Because 
the statute uses mandatory language, the 
courts have no discretion in suspending 
or otherwise limiting the accrual of inter- 
est on LFOs, which are treated the same 
as civil judgments. “Interest begins to 
accrue from the date of judgment. The 
court then erred by deferring the accrual 
of interest until Mr. Claypool’s release 
from custody.” The sentence was re- 
versed and remanded to the trial court 
with instructions to eliminate the language 
deferring interest from Claypool’s judg- 
ment and sentence. See: State v. 
Claypool 45 P.3d 609, 1 1 1 Wn. App. 473 
(Wash. App. Div. III. 2002). ■ 


428-MA. ■ 

Interest on Washington Restitution 
Cannot Be Suspended 
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Texas Grants Prisoners Right to Forensic DNA Testing 


T he Texas state legislature has 
enacted what may be the most 
pro-prisoner post-conviction DNA test- 
ing entitlement law in the country. 
Codified at Chapter 64 of the Texas 
Code of Criminal Procedure, the law 
gives any convicted person the right to 
submit a motion for DNA testing of evi- 
dence containing biological material 
secured in relation to the challenged 
conviction that was in the possession of 
the state during the trial of the offense 
but: (1) not previously subjected to DNA 
testing because such testing was unavail- 
able or not technically capable of 
providing probative results; (2) if pre- 
viously tested, newer techniques 
provide a reasonable likelihood of 
more accurate and probative results; 
or (3) reasons exist showing that the 
interest of justice require such testing. 
A convicted person is entitled to appoint- 
ment of counsel to prepare the motion 
for forensic DNA testing and for repre- 
sentation at any hearing on the motion. 
To gain appointed counsel, the prisoner 
need only notify the original trial court 
of his desire to fde a motion and his in- 
digence while requesting counsel. 

Upon receipt of the motion, the 
state is required to deliver the forensic 
evidence to the court or explain why it 
cannot be delivered. To prevail on the 
motion, the court must find that (1) the 
evidence still exists and is in a condition 
that makes DNA testing possible; (2) a 
chain of custody exists sufficient to show 
that the evidence has not been tampered 
with; (3) identity was an issue in the case; 
(4) the plea was not guilty or nolo con- 
tended in the case; (5) the convicted 
person has established by a preponder- 
ance of the evidence that there would 
have been no prosecution or conviction 
if exculpatory results had been obtained 
through DNA testing; and (6) the request 
for testing is not made to unreasonably 
delay execution of sentence or the ad- 
ministration of justice. If all the above 
conditions are met, the court must grant 
the motion and allow DNA testing. 

The state pays for DNA testing per- 
formed by the Department of Public 
Safety laboratory. If conducted by an- 
other laboratory, the convicted person 
must pay for the testing. 


by Matthew T. Clarke 

The court must make a finding of 
whether the result of the testing is fa- 
vorable to the convicted person. If it is 
favorable, the convicted person has the 
right to file a state petition for a writ of 
habeas corpus even if one or more peti- 
tions on the same conviction was 
previously filed. The convicted person 
may appeal a finding that the results are 
not favorable directly to the Court of 
C riminal Appeals. 

The convicted person may also ap- 
peal the denial of a motion for forensic 
DNA testing to the court of appeals. In 
such a proceeding, the convicted person 
is entitled to appointment of counsel. 
Gray v. State, 59 S.W.3d 835 (Tex.App.- 
Waco 2002). The district courts have 
jurisdiction to rule on motions for foren- 
sic DNA testing and, if the district court 
refuses to rule on the motion, the con- 
victed person may file a petition for a writ 
of mandamus in the court of appeals to 
compel a ruling on the motion. In Re 
Rogers, 53 S.W.3d 778 (Tex.App. Dist. 2, 
2001 ). 

Courts Restrict DNA Law 

Recent Texas court decisions have 
restricted and reduced Texas prisoners’ 
DNA testing right to such an extent crit- 
ics complain they have eviscerated the 
law. For instance, in Kutzner v. State, 75 
S.W.3d 427 (Tex.Crim.App. 2002), the 
Court of Criminal Appeals held that “over- 
whelming” evidence of guilt would defeat 
a DNA testing request, even if identity 
was at issue in the trial. Furthermore, the 
movant must prove a favorable DNA test 
result would prove actual innocence (not 
merely show that, he would not have been 
prosecuted or convicted, as the statute 
states). Finally, death-sentenced prison- 
ers cannot wait until shortly before a 
scheduled execution date to file a DNA 
testing motion. 

“The Court of Criminal Appeals con- 
tinues to thwart the intent of the 
Legislature and the spirit of the law,” said 
attorney Keith Flampton reacting to the 
decision that his client, Jesse Patrick, 
would not be allowed DNA testing that 
his family had paid for and the district 
court approved because his inadmissible 
confession and other evidence prevented 


him from establishing a reasonable prob- 
ability that he would not have been 
prosecuted and convicted. The district 
court has no authority independent of the 
statute to order DNA testing and the 
statute’s requirements apply even for 
DNA testing paid for be the movant. 
State v. Patrick, 86 S.W.3d 592 
(Tex.Crim.App. 2002). 

Likewise, in Dinkins v. State, 84 
S.W.3d 639 (Tex.Crim.App. 2002), the 
Court of Criminal Appeals established a 
hypertechnical pleading requirement for 
DNA motions. The movant must intro- 
duce evidence (e.g. an expert’s report) 
specifically linking the piece of evidence 
to be tested with current techniques al- 
lowing more probative results than was 
possible at the original trial. Discrepan- 
cies between the motion and report (e.g. 
the expert found more evidence that could 
be tested) must be specifically explained 
or the motion may be denied. H 

Additional Source: Associated Press 
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Sole Washington Woman Civil Commitment Taxes System 


S ince 1997, when a court deemed 
her too dangerous to live in so- 
ciety, Laura McCollum has remained the 
lone female prisoner at Washington’s civil 
commitment center for sexually-violent 
predators on the grounds of the state’s 
women’s’ prison near Purdy. McCollum, 
43, who has been confined in an, 1,100- 
square-foot manufactured home, may 
soon be getting some company, how- 
ever. 

McCollum was convicted in 1990 of 
second degree child rape and sentenced 
to five years. At the expiration of her sen- 
tence, the state petitioned the trial court 
for an order declaring her a sexually-vio- 
lent predator and committing her 
indefinitely to a “treatment” program. In- 
stead of exercising her right to a jury trial, 
McCollum agreed to enter the program 
and thus became only the second woman 
in the nation classified as a sex predator. 

However, in 1997 the state lacked a 
facility in which to house McCollum, so 
she initially lived along side the men’s 
program when it was still located on the 
grounds of the state reformatory at Mon- 
roe. A federal judge eventually ordered 
her transferred to the women’s prison at 
Purdy. 

Although isolated from the regular 
Purdy prisoners, McCollum does eat in 
the prison cafeteria and exercises in the 
gymnasium —alone. She spends the rest 
of her time in her manufactured home 
sleeping, watching television and knit- 
ting. In addition, McCollum meets with a 
therapist from the men’s program four 
hours a week, and with a recreation thera- 
pist twice a week. The remainder of the 
44-year-old’s time is spent working on her 
GED or cleaning her living area. 

McCollum is “horribly lonely,” says 
her attorney, Mary Opgenorth. “I’m re- 
ally fearful whether this is a therapeutic 
environment . . . she’s so isolated,” added 
Opgenorth. 

The cost of confining McCollum is 
also a concern. The state pays about 
$348,000 a year to hold her, which is al- 
most three times the cost of housing a 
male sex predator at the new complex on 
McNeil Island. Of course, the reason for 
this high cost is the necessity of provid- 
ing the facility and staff for just one 
person. (Two “residential rehabilitation 


by Lonnie Burton 

counselors” monitor McCollum’s behav- 
ior during her waking hours, while one is 
assigned to the overnight shift.) This may 
soon change if the state, gets their way 
and successfully commits two more fe- 
males who are currently awaiting trials to 
determine if they will be declared sexual 
predators. 

Crystal Hoffman, 19, and Karla Baker, 
25, have both been targeted by state at- 
torneys for civil commitment. Both women 
were convicted of sex crimes against chil- 
dren. 

But aside from the reduction in per 
capita costs should these two women be 
committed, a larger problem exists — 
where to house them. Officials from the 
Department of Social and Health Services, 
which runs the Special Commitment Cen- 
ter, say the small rectangular building 
which currently houses only McCollum, 
is not large enough to accommodate three 
women. “That’s one of the bridges we 
haven’t crossed,” said Anthony Avenson, 
residential care manager for the sex of- 
fender program. 

Although McCollum, Hoffman and 
Baker have been convicted of the same 
type of sex crimes that men commit, treat- 


T he Wyoming Supreme Court has 
held that the Wyoming Public 
Records Act (WPRA) requires that state’s 
jails to disclose to the press reports evalu- 
ating jail suicide prevention procedures. 

In 1998, prisoner suicide attempts 
increased in the county jail in Laramie, 
Wyoming. Laramie County Sheriff, 
Roger Allsop, requested an evaluation 
of the jail’s suicide prevention proce- 
dures from the National Institute of 
Corrections. In 1999, Judith F. Cox, of 
that organization, provided Allsop a 
copy of her report on the jail’s suicide 
prevention procedures. Cox’s report iden- 
tified blind spots in the jail and other 
general security deficiencies, which could 
increase the likelihood of successful pris- 
oner suicides. 

In October of 1999, the Cheyenne 
Newspaper sought disclosure of the Cox 
report under the WPRA. Allsop refused, 


ing them is a different matter altogether, 
mainly because society perceives women 
as victims of sexual assault rather than 
the perpetrators of it. This leads to many 
females who are in need of treatment not 
receiving it, and to women like McCollum, 
Hoffman and Baker not receiving the 
treatment they need to be released from 
the sex offender program. 

Because little research has been done 
on female sex predators, little data exists 
on how to treat them, says Florence 
Wolfe, a certified sex offender treatment 
provider in Seattle. “1 still struggle with 
what’s an appropriate treatment plan,” 
said Wolfe. “We don’t have any tests for 
females (like plethysmographs for males). 
(But) it isn’t just a matter of getting the 
right piece of equipment,” 

Because McCollum agreed to be 
civilly committed, the state has yet to 
successfully convince a jury to civilly 
commit a woman. In the twelve years 
the program has been running, five 
women were referred for commitment, 
but so far only three have met the cri- 
teria. B 

Source: The Seattle Times 


contending that it was exempt from dis- 
closure as an “investigation ... by, or ... 
security procedures of, any sheriff,” and 
that disclosure would be “contrary to the 
public interest” under the WPRA, WSA 
§ 16-4-203(b)(l). The trial court ordered 
Allsop to disclose the Cox report, with 
sensitive security information to be re- 
dacted, and Allsop appealed. 

The Wyoming Supreme Court de- 
clined to decide whether the Cox report 
was exempt under § 16-4-203(b)(l), but 
held that even if it were, the exemption 
would only apply to sensitive security 
information in the report which could eas- 
ily be redacted. Thus, the Wyoming 
Supreme Court affirmed the trial court 
holding that the Cox report must be dis- 
closed, but that sensitive information 
about jail security may be redacted. See: 
Allsop v. Cheyenne Newspapers, Inc., 39 
P.3d 1092 (Wyo. 2002). B 


Wyoming Jail Must Disclose Suicide 
Prevention Critique 
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Rehabilitation Act, Title II of ADA, Held Unconstitutional 


I n two separate rulings the courts 
of appeal for the Fourth and Fifth 
Circuits have held that section 504 of the 
Rehabilitation Act (RA), 29 U.S.C. 
§794(a), and. Title II of the Americans 
with Disabilities Act (ADA), 42 U.S.C. 
§12312, do not validly abrogate states’ 
Eleventh Amendment immunity from suit 
and are, therefore, unconstitutional. The 
ruling overturns the Fifth Circuit’s prior 
holding in Coolbaugh v. Louisiana, 136 
F.3d430(5thCir. 1998). 

Five mentally ill Louisiana prisoners 
sued the Louisiana Department of Public 
Safety and Corrections (LDPSC) and vari- 
ous state officials under 42 U.S.C. §1983, 
§504 of the RA, and Title II of the ADA, 
citing various Eighth Amendment viola- 
tions and acts of discrimination in the 
treatment of their illnesses. The com- 
plaint was amended to seek relief under 
the ADA and RA only against the LDPSC. 
LDPSC moved to dismiss the ADA and 
RA claims citing sovereign immunity un- 
der the Eleventh Amendment. The 
district court denied the motion, and 
LDPSC appealed. 


The Court of Appeals found that 
both the ADA and the RA “indisputably 
contain unequivocal statements of intent 
to abrogate” states’ Eleventh Amendment 
immunity. LDPSC argued that Congress’ 
abrogation was rooted solely in its Ar- 
ticle I enumerated powers and was 
therefore improper under Seminole Tribe 
v. Florida, 517 U.S. 44, 72-73; and Kimel 
v. Florida, 528 U.S. 62, 78-79. Further, 
LDPSC argued that the Fifth Circuit’s 
Coolbaugh decision must be overruled 
in light of Bd. of Trustees of the Univ. of 
Ala. v. Garrett, 531 U.S. 356 (2001). 

The appeals court noted that Louisi- 
ana had not waived Eleventh Amendment 
immunity. Plaintiffs failed to argue waiver 
under Lane v. Pena, 518 U.S. 187, 200 
(1996), before the district court, so the 
appeals court refused to address the ar- 
gument. Analyzing the ADA and RA 
under Congress’ powers to prohibit dis- 
crimination under section 5 of the 
Fourteenth Amendment, the appeals 
court found no “discrimination in the 
constitutional sense” against the dis- 
abled, justifying abrogation of the Eleventh 


Amendment by Congress. The ADA and 
RA remedies were further held to be dis- 
proportionate and incongruent to States’ 
discrimination against the disabled. 

Finding that no valid abrogation 
of the States’ Eleventh Amendment im- 
munity existed under the ADA or RA, 
the appeals court reversed. See: 
Reickenbacker v. Foster, 274 F.3d 974 
(5th Cir. 2001). Readers should note 
that there is a circuit split on this issue 
and it is currently before the Supreme 
Court. 

The Court of Appeals for the Fourth 
Circuit also held that Title II of the ADA 
is unconstitutional as applied against the 
states. The suit in question was brought 
by a Maryland state prisoner barred from 
a boot camp program that would have 
reduced his prison sentence due to hy- 
pertension. The court affirmed dismissal 
of the suit, holding that Congress lacked 
the authority to abrogate the state’s 11 th 
amendment immunity from suit by enact- 
ing the ADA. This ruling only applied to 
the ADA. See: Wesselv. Glendening, 306 
F.3d203 (4 th Cir. 2003). H 
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Delay in MAP Implementation Violates Washington Law 


T he Washington State Court of 
Appeals held that the Washing- 
ton parole board (Board) violated 
statutes and its own procedures by im- 
posing a Mutual Agreement Program 
(MAP) with no time frame. The court also 
held that the Board must clarify a 
prisoner’s right to accrual of good time 
before and during the MAP. 

In March 2000, Washington prisoner 
Cynthia Marler was found “conditionally 
parolable” by the Board, subject to a MAP 
“which the Department of Corrections 
was to prepare.” MAP “is a transition 
release plan developed by DOC staff. Its 
purpose is [t]o establish a system for 
developing release plans for offenders 
serving sentences for Murder First De- 
gree,’ for whom it is considered 
mandatory.” It “provides for structured 
community reentry’ by setting forth the 
facilities where the offender will be 
housed, the length of stay at each facil- 


ity, and the expectations for specific pro- 
grams and conduct.” 

More than one year after the Board’s 
decision in Marler’s case, a MAP had not 
been established for her. She then filed a 
Personal Restraint Petition alleging nu- 
merous violations of Washington law and 
constitutional protections. 

The court rejected Marler’s argument 
that the Board cannot refuse to release a 
prisoner who has completed her minimum 
term, because “the Board found that suc- 
cessful completion of a MAP was a 
mandatory prerequisite to actual parole” 
which, the court believed amounted “to a 
determination that Marler is not presently 
fit for release. Until she is, the Board has 
no power to release her.” 

The court agreed with Marler, how- 
ever, “that delay in implementation of the 
MAP amounts to indefinite confinement 
and abdicates determination of her mini- 
mum term to DOC, in violation ofboth the 


statute and the Board’s own policies.” In 
doing so, the court found that: “[t]he 
MAP procedure employed here . . . does 
not constitute a duration of confinement 
decision” as required by RCW 9.95.009(2). 
“Further, it effectively delegates the de- 
cision to DOC, in violation of RCW 
9.95.009(2) and the Board’s own policy.” 

The court also agreed that under the 
procedure employed in Marler’s case, 
good time credits cannot accelerate the 
next review date and that any good time 
she accrues while waiting for the MAP 
and while she serves out the MAP have 
no value. As such, the court remanded to 
the Board for immediate determination of 
a new minimum term, instructing the 
Board to “ensure immediate implementa- 
tion of a MAP.” It also ordered the Board 
to address the status of Marler’s good 
time before and during the MAP. See: In 
Re Marler, 33 P.3d 743 (Wash.App.Div.l 
2001 ). ■ 


PI Issued in Arizona Internet Communications Ban 


O n December 16, 2002, the U.S. 
District Court (D. Ariz.) granted 
plaintiffs’ motion for a preliminary injunc- 
tion (PI) enjoining the Arizona Department 
of Corrections (ADOC) from enforcing 
laws arising from Arizona Flouse Bill 2376 
(HB 2376) - an enactment banning 
Internet-generated communications with 
prisoners - pending a final determination 
of the constitutionality of those laws. 

The Canadian Coalition Against the 
Death Penalty and other prisoner advo- 
cates sued ADOC Director Terry Stewart 
for injunctive relief to restrain enforce- 
ment ofHB 2376 because it violated their 
First Amendment rights to broadcast their 
anti-death-penalty message. The court 
first ruled that although HB 2376 was di- 
rected at prisoners, non-prisoner 
plaintiffs had standing to protect their 
own rights, citing LSO, Ltd. v. Stroh, 205 
F.3d 1 146 (9th Cir. 2000). ADOC’s alterna- 
tive attempt to bar a PI - grounded in the 
Prison Litigation Reform Act (PLRA) - like- 
wise failed because of the non-prisoner 
status of the plaintiffs. The PLRA applies 
only to “persons confined in prison.” (18 
USC §3626(g)(2).) 

To warrant a PI, the plaintiff bears 
the burden of showing “either a likeli- 


by John E. Dannenberg 

hood of success on the merits and the 
possibility of irreparable injury, or that 
serious questions going to the merits were 
raised and the balance of hardship tips 
sharply in [their] favor.” Additionally, “ad- 
vancement of the public interest” was 
ruled to be a relevant claim here. As to 
making a showing of success on the mer- 
its for a constitutional complaint 
implicating rights of both prisoners and 
outsiders, the four-part test of Turner v. 
Safley, 482 US 78, 87 (1987) was applied to 
determine if the regulation was “reason- 
ably related to legitimate penological 
interests.” 

The court found that plaintiffs had 
shown a “strong likelihood of proving the 
Turner test had not been met by HB 2376.” 
ADOC had argued that prisoners would 
use the Internet to defraud the public and 
have inappropriate contact with victims 
and minors. But this argument failed - be- 
cause prisoners can already attempt to do 
that via US Mail - which the prison regu- 
larly inspects. Since no prisoner has direct 
access to the Internet, scanning mail 
would still provide ADOC the security it 
seeks. The only restriction that could law- 
fully be imposed - if a proper burden were 
shown - would be the restriction of the 


quantity of all mail prisoners could receive 
(citing Crofton v. Roe, 170 F.3d 957, 960 
(9th Cir. 1999)). As to ADOC’s alternate 
concern that prisoners could use phone 
calls to get others to post Internet mes- 
sages, the court observed that all such 
calls are monitored. Lastly, ADOC’s ar- 
gument that preventing Internet mail 
would serve retributive punishment goals 
was rejected as “speculative.” 

The court focused on the fact that 
even minimal interruption of First Amend- 
ment freedoms “unquestionably 
constitutes irreparable injury” (citing 
Elrod v. Bums, 427 US 347, 373 (1976)) 
and that granting a PI to foreclose such 
injury is “a compelling public interest.” 
Accordingly, the court enjoined “Defen- 
dant, [his] employees, agents, servants, 
attorneys and all other person acting in 
concert with Defendant from directly or 
indirectly enforcing HB 2376.” See: Ca- 
nadian Coalition Against the Death 
Penalty, etal, v. Stewart, No. CIV 02-1344- 
PHX-EHC, Order, Dec. 16, 2002. [A PLN, 
Nov. ‘02 article details HB 2376 ban and 
lawsuit]. See also: Clement v. Gomez, 220 
F.Supp.2d 1098 (ND CA2002), permanent 
injunction issued against California 
internet mail ban [PLVFcb.’03 [. | 
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California Approves Forced 
DNA Extractions 


C alifornia’s Governor Gray Davis 
authorized the use of force to 
take DNA samples from state prison- 
ers, when he signed Senate Bill 1242 
into law on Sept. 17, 2002. 

Existing California Penal Code §§ 
296, 296. 1 and 296.2 codify the require- 
ment and procedure for taking DNA 
samples from specified incarcerated 
violent felons. [These were upheld by 
a state appeals court. See article be- 
low. ] However, sanctions for failure to 
voluntarily submit have proven insuf- 
ficient to convince over 400 prisoners 
to cooperate. 

The ACLU and the criminal defense 
bar, when reviewing the proposed forced 
compliance bill, complained that it would 
lead to excessive violence by prison 
guards. Accordingly, a provision was 


adopted requiring clear procedures and 
guidelines for DNA extractions, includ- 
ing full video-taping. 

Governor Davis was not worried that 
this new law would open the door for 
prisoner litigation over excessive force. 
“1 have a lot of confidence in correctional 
officers ... in this state,” he said. Consid- 
ering that in the three weeks prior to 
September 6, 2002, the state prison 
guards’ union had donated $600,000 of a 
recent $1 million additional pledge to 
Davis’ current reelection campaign, fol- 
lowed by another $200,000 just before 
the DNA bill was signed, his confidence 
would appear to be well-placed. K 

Sources: San Francisco Daily Journal, 
Sacramento Bee, San Francisco 
Chronicle 


Forced DNA Sampling of California 
Prisoners Upheld 


T he California Court of Appeals 
upheld the California Depart- 
ment of Corrections (CDC) procedure 
of forcibly collecting blood and saliva 
DNA samples from prisoners con- 
victed of specified violent crimes, 
including capital murder. Rejecting the 
privacy claims of eight women on 
Death Row, the court ruled that CA 
Penal Code (PC) §295 (DNA Data 
Bank Act of 1998) was sufficiently 
specific to permit such action without 
the promulgation of a corresponding 
administrative regulation. 

Maria Alfaro and seven other con- 
demned women prisoners sought 
injunctive relief to prevent application 
of PC §295 as to them, ostensibly be- 
cause since they would never see the 
streets again, collecting their DNA was 
an unwarranted invasion of privacy. 
But CDC noted that to date, 101 “cold 
hits” of DNA from current prisoners had 
resolved past crimes, and was thus 
needed. 

The court upheld the constitution- 
ality of the law, agreeing with federal 
appellate courts in other states that 
convicts have a diminished expectation 


of privacy and that the Act’s intrusions 
were minimal. (See, e.g., Roe v. 
Marcotte, 193 F.3d 72 (2d Cir. 1999) 
[CT]; Schlicherv. Peters, I & 1, 103 F.3d 
940 (10th Cir. 1996) [KS]; Boling v. 
Romer, 101 F.3d 1336 (10th Cir. 1996) 
[CO]; Rise v. State of Oregon, 59 F.3d 
1556 (9th Cir. 1995) [OR]; Jones v. 
Murray, 962 F.2d 302 (4th Cir. 1992) [VA], 
See also. Annotation, 76 A.L.R. 5th 
239.) 

The court also rejected the proce- 
dural attack on CDC’s collection policy 
wherein it was claimed that without first 
adopting an administrative regulation, 
CDC couldn’t enforce a statute. But 
such requested injunctive relief would 
only be available if the underlying stat- 
ute were (1) unconstitutional, (2) valid 
but enforced unconstitutionally, (3) 
valid, but did not apply to plaintiff or 
(4) would result in official action in ex- 
cess of authority. 

Since none of these tests were met 
here, the superior court was ordered to 
deny an injunction to stop CDC from 
collecting the DNA samples. See: 
Alfaro v. Terhune, 98 Cal.App.4th 492 
(2002). ■ 
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Murder, Mayhem, Corruption And Snitches: 
BOP Florence Exposed 


L ocated in the gently rolling hills 
of Southern Colorado, dotted 
with juniper, poplar and cedar trees, Flo- 
rence is a quiet, small town that was once 
a prison town without a prison. At just 
over 5,000 town residents, Florence shares 
its view of the Sangre de Christo moun- 
tain range with its thrice larger sister city 
four miles west, Canon City, home to a 
sprawling collection of eight state pris- 
ons ranging from minimum security to the 
state supermax, CSP. With no prisons of 
its own, Florence residents who worked 
in the prison system had to work in the 
Canon City complex where the prisons 
date to 1 87 1 -the Colorado Territorial days. 

Towering 800 feet above Canon City 
is the famous Skyline Drive, built on the 
backs of convict chain gangs in 1 903 . Yet 
Florence remained without distinction. 
The world’s highest suspension bridge 
(1,053 feet), built in 1929, crosses the 
Royal George just outside Canon City, yet 
Florence, within sight of Canon City, re- 
mained unnoticed; unnoticed that is until 
1993 when the United States Department 
of Justice, Bureau of Prisons (BOP) put 
Florence on the map by opening the Flo- 
rence federal correctional complex on a 
600-acre site donated by the city. The 
complex contained the maximum security 
USP (United States Penitentiary) Flo- 
rence, and two lesser security facilities. 
This was followed by the USP Adminis- 
trative Maximum (ADX) in 1994. 

At a capacity of 484, ADX is the 
BOP’s flagship supermax facility and is 
touted by the mainstream media as “the 
prototype for the nation’s super-maxi- 
mum-security prisons.” But it is better 
known as the “Alcatraz of the Rockies,” 
the successor to the USP Marion hell- 
hole (which had replaced Alcatraz in 1 963 ), 
“the deepest, most heavily guarded, most 
closely watched hole in the [BOP] sys- 
tem,” and “home office” of the Aryan 
Brotherhood (AB). Meanwhile, of the ten 
BOP maximum security facilities, USP Flo- 
rence is unsurpassed in its violence and 
corruption. As assistant U.S. attorney 
Gregory Goldberg succinctly stated last 
December, USP Florence is the “bloodi- 
est” prison in America. Together, their 
violence and corruption run deep, deep 


by Bob Williams 

in to the prisoner ranks, the guards, and 
the administration. The picturesque sur- 
roundings of Florence belie the evil, dark, 
dank, dreary, dungeons of despair that 
are USP Florence, its Special blousing 
Unit (SHU), and ADX. 

Time To Go 

So violent is USP Florence that in 
2000 a jury acquitted two maximum secu- 
rity prisoners of attempted escape based 
on their fear of violence at USP Florence. 
Tony Francis was specifically found not 
guilty by reason of duress. Francis’ du- 
ress stemmed from his earlier 
misidentification as a member of the AB, 
a predominately white prison gang, by 
the television program America ’s Most 
Wanted. This eventually lead to death 
threats which became all too real for 
Francis as racial murders swept through 
USP Lewisberg, his former facility, and 
on to his location at USP Florence. By 
October 1997, caught in no-man’s land 
between racial tension and no AB back- 
ing, Francis knew it was time to go. 

After a ten-day prison-wide 
lockdown in September of 1997, Francis 
was directly threatened by black prison- 
ers who had seen America’s Most Wanted 
and told Francis that “when the shit 
jumps off, you know what time it is.” 
Two weeks later a kite reconfirmed the 
threat. Francis enlisted the help of his 
only close friend, Robert Haney, who 
understood the exigent nature of 
Francis’ request. With Haney’s prepa- 
ratory help, the duo stowed away in 
the maximum security yard, complete 
with gear to aid their escape. Haney 
then convinced Francis that getting 
caught trying to escape would bring 
less additional time than actually es- 
caping and would land the pair in SHU 
or ADX, not as check-ins subject to po- 
tential extreme violence, but as 
stand-up cons. “Auditioning for a cell 
in solitary confinement” was preferable 
to seeking assistance from guards and 
being labeled a snitch or facing the vio- 
lence of protective custody. The move 
would also separate them, if only for a 
while, from the threats to Francis’ life. 


Getting caught was harder than they 
thought. Although it was after evening 
lockup, it took two hours of scattering 
equipment across the maximum security 
yard, including a homemade grappling 
hook and ladders, poles, and a duffle bag 
full of food, clothes, medical supplies, a 
compass, and cayenne pepper-all in plain 
view of up to seven guard towers. Both 
Francis and. Haney were convicted of 
possessing escape paraphernalia but not 
attempted escape (even though Haney 
was denied the duress defense jury in- 
struction used by Francis, but as a third 
party). “This is a jury statement that the 
BOP runs a system that is incapable of 
mitigating the violence that exists there,” 
says Francis’ attorney David Lane. In a 
precedent-setting ruling, the Tenth Cir- 
cuit ruled last year that a third party duress 
defense is allowable in this situation, find- 
ing that “logic and overwhelming legal 
authority conjoin in establishing that the 
duress defense should, indeed, extend to 
third parties.” See: U.S. v. Haney, 287 F.3d 
1266 ( 10th Cir. 2002). 

USP Florence Murders 

The violence the pair feared was very 
real; its roots running deep into the bow- 
els of USP. For example, when Greg Kuban 
was accused of being a snitch he was 
stabbed, but survived. His cellie, 
Maynard Campbell, refused to leave the 
cell and was murdered for his trouble. He 
was stabbed 27 times. Douglas Black re- 
ceived seven years and Steven Riddle, 
who did most of the stabbing, ten years. 

In an incident that became known 
among staff as the “Weekend at Bernie’s 
Incident,” in reference to a bad-taste 
movie where a corpse is dragged around 
as if alive, Frank Melendez was murdered 
by his cellmate, Mirissa Araiza-Reyes. 
Melendez, a California cocaine dealer, got 
into an argument with Araiza-Reyes, a 
drug smuggler with a deep hatred of in- 
formants (even compelling some cellies 
to sign a statement not to discuss his 
case) serving time for illegal reentry into 
the United States. Araiza-Reyes told an 
SHU guard “I took care of that snitch for 
you” when he finally revealed that his 
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cellie was dead. But this was four days 
after Melendez suffered blows to the 
head, chest and knees and then was 
strangled. 

SHU documents reveal that 
Melendez was counted numerous times, 
received his meals, was escorted to the 
showers, and even took his regular exer- 
cise time in the yard-all while laying dead 
in his cell. “On paper, [Melendez] was 
present and accounted for something like 
twenty times after he was dead,” said 
Araiza-Reyes’ attorney, Philip DuBois, 
who negotiated a deal for eight and a half 
years for voluntary manslaughter. 

These acts of violence are just the 
tip of an iceberg that sinks deep into the 
sea of violence that is USP Florence. In a 
murder even more gruesome than 
Melendez’s, bank robber Joey Estrella 
was strangled and disemboweled alleg- 
edly by the Sablan brothers, William and 
Rudy. SHU prisoner Mark Farmer testi- 
fied in hearings conducted last August 
and October that Estrella and the Sablans 
were all drinking homemade “hooch,” 
laughing and arguing. Two guards were 
aware of the activities with one guard 
checking on the three shortly before the 
argument began. Egged on by Rudy 
Sablan, William Sablan and Estrella twice 
came to blows with Rudy intervening both 
times. On round three, however, Estrella 
was strangled with a headphone cord and 
his throat cut with a plastic-encased ra- 
zor. He was then eviscerated, the Sablan 
brothers howling, laughing, and speak- 
ing in their native language of Saipan in 
the Northern Mariana Islands. 

In a turn worthy of Hannibal Lecter, 
it was revealed that while Estrella’s stom- 
ach was split and his intestines were 
hanging out, his liver and spleen had 
been removed (found nearby) and a piece 
was missing from the liver. The autopsy 
report not only confirms this but adds 
that what remained of the liver was “par- 
tially dissected” or even gnawed. When 
Farmer and others called out for Estrella, 
the Sablans “replied with obscenities” 
and “asked if they wanted a liver.” 

Located in a cell across the hall, SHU 
prisoner Saxon Taylor testified at the 
Francis/Haney trial that Estrella begged 
a guard to be moved to another cell 
shortly before the killing. The guard just 
laughed and said “who’s winning?” Af- 
terwards, the Sablans held up pieces of 
Estrella as an object lesson. While 
Taylor’s account included factual inac- 
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curacies such as Estrella’s heart laying 
on the cell table, given the grotesque na- 
ture of the killing, the prosecutor didn’t 
even argue the point. The Sablans, now 
at ADX, are the first federal prisoners to 
face the death penalty in Colorado since 
Oklahoma bomber Timothy McViegh. 

In the first seven years USP Florence 
was open there were eight prisoner mur- 
ders. This murder rate “is comparable to 
that of California’s Pelican Bay,” writes 
Westward’s Alan Prendergast, “and far 
worse than that of less ‘secure’ state 
pens.” Colorado’s media rarely reports on 
any of these events. There is roughly one 
stabbing or beating in every ten prison- 
ers, reports a BOP statistician at the 
Francis-Haney trial. David Lane notes that 
the real figure is probably much higher 
since many assaults are never reported. 

“If a convict kills a convict, it’s like 
killing two birds with one stone. That’s 
one less to worry about, and maybe we 
can get the death penalty on the other 
convict, right? And nobody cares. Yet if 
there was a high school in Colorado, and 
once every ten months, one member of 
the student body viciously and brutally 
killed another, and every week someone 
was getting stabbed, that would be front- 
page news. Nobody would tolerate that 
for one minute. But that’s exactly what’s 
going on in Florence,” reports Lane. 

Aryan Brotherhood 

Other murders such as James Curtis 
Martin, who was stabbed in the neck and 
strangled, only accentuate the level of 
violence at USP Florence. “The federal 
system is in chaos,” USP Florence pris- 
oner Joseph Dougherty testified at the 
Francis-Haney trial, “all they can do is 
prosecute the winner.” And the AB is 
purportedly smack-dab in the middle of 
some of these acts, not only at ADX but 
throughout the USP. According to a 110- 
page indictment unsealed in Los Angles 
last November, the AB is run by Barry 
Byron Mills and Tyler Davis Bingham, 
both ADX prisoners. 

According to the indictment, in 1980, 
the AB established the “Federal Commis- 
sion” to run the AB inside the USP. By 
the early 1990s, a middle-management 
“council” was formed to run the AB’s 
day-to-day operations inside USP which 
freed the Federal Commission to work on 
long-term issues. The indictment indicates 
that a government informant suggested 
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in 1984, after AB members Thomas 
Silverstein and Clayton Fountain mur- 
dered prison guards at USP Marion the 
previous year, that guard murders would 
“spread like cancer lesions” which could 
be stopped by centralizing AB members 
in one prison. This could be why so many 
top AB gang leaders are at ADX. 

The indictment also claims 32 mur- 
ders over the past 23 years have been 
directly ordered by AB members, 16 of 
them successfully completed. Even the 
“Dapper Don,” John Gotti, when he 
wanted retaliation for an attack against 
him at USP Marion, went directly to AB 
leaders at Marion. Although unsuccess- 
ful, the killing was assigned to an AB 
member and the Federal Commission 
headquarters at ADX was informed. 

What prompted Tony Francis to es- 
cape has its roots in AB activity as well. 
A wave of race wars swept the USP sys- 
tem in the 1980s and again in the 1990s, 
especially between the Aryan Brother- 
hood and DC Blacks. For example, after 
an escalating series of racial attacks 
across the USP system in 1996, involving 
the DC Blacks, the AB, and other affili- 
ated groups such as the Dirty White 
Boys, a white USP Lewisberg prisoner 
was murdered by being stabbed 22 times. 
He had recently converted to Islam with 
the blessing of black Muslim prisoners. 
In a payback move, another white pris- 
oner known as “Tennessee” was killed, 
supposedly by black prisoners. With the 
blacks believing Francis was AB, and with 
no backing from the AB since Francis was 
not of the fold, Francis was a sitting duck. 

During the year that followed the 
Lewisberg murders, retaliatory killings 
swept throughout the USP which, accord- 
ing to one of Francis’ attorneys, Janine 
Yunker, culminated in the murders of 
Abdul Salaam and Frank Joyner, black 
cellies at Lewisberg. Salaam had only re- 
cently arrived at Lewisberg from Florence 
where he left many friends behind. His 
killers, too, had come from Florence. The 
Lewisberg Warden had “absolutely no 
doubt” that AB leaders in Florence or- 
dered the murders. 

Snitch Unit: Who’s Foolin' Who? 

When supposed AB defectors 
claimed to want to help the government 
against their own, federal officials “rose 
to the occasion like Shriners at a testimo- 
nial dinner” as Westward’s Alan 
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Murder and Mayhem 
(continued) 


Prendergast aptly stated. A special unit 
known as H-Unit was established within 
ADX so the snitches could divulge the 
AB’s structure, plots, communications 
network, and their methods for breach- 
ing security and manipulating staff. 

Snitches made training videos de- 
picting scenarios exposing how 
prisoners compromise staff, procure 
drugs by phone, and make weapons 
and escape tools. Although ADX offi- 
cials won’t acknowledge the snitch 
unit, they do acknowledge the exist- 
ence of the training videos which they 
claim were used at annual “refresher” 
training sessions. 

Danny Weeks, a former prisoner at 
ADX H-Unit, has now snitched on the 
snitches. He claims that the H-Unit intel- 
ligence operation was actually “a fraud 
engineered by prisoners who exaggerated 
their gang status and. knowledge of crimi- 
nal activity within ADX to curry favor and 
win extraordinary privileges.” These privi- 
leges ranged from special meals and 
X-rated entertainment to promises of pay 
and transfers to less-secure facilities to 
computers with Internet access. Less cred- 
ible are claims of handcuff keys and 
materials for making weapons. In return, 
the snitches were allowed to review con- 
fidential government files from pending 
criminal investigations of former associ- 
ates, search prisoner mail for coded gang 
messages, and identify from employee 
pictures and work histories ADX guards 
who were suspected of working with the 
gangs. 

One identified guard, Joseph 
Principe, was placed on dutyless paid 
“home duty” for months based on alle- 
gations that he was involved in various 
schemes ranging from assisting the AB 
to drug smuggling to prisoner abuse as 
one of “The Cowboys.” Weeks claims the 
H-Unit snitches lied about Principe’s al- 
leged involvement to convince officials 
“that half of the cops here were helping 
the AB and that the AB was the most so- 
phisticated bunch of dudes to ever come 
down the pike.” But the Los Angeles in- 
dictment alleges that the AB bought 
assistance from Principe, such as filing 
false reports on the AB’s instructions and 


helping gang leaders meet unobserved 
by other guards. 

Principe denies both allegations, 
claiming these actions were impossible 
since ADX guards are monitored as 
closely as the prisoners. “This is the age 
of the snitch,” Principe says. “They were 
so afraid of looking bad that they had to 
give up somebody. When you go through 
something like this, you realize how cor- 
rupt our system is.” Principe, who is 
characterized by former associates as a 
violent speed freak with a god complex, 
is currently serving time in the Colorado 
Department of Corrections for unrelated 
state charges of assaulting and menac- 
ing an ex-girlfriend and a drug dealer. 

Further evidence of H-Unit’s exist- 
ence comes from internal BOP documents 
reflecting guard objections and concerns 
about “providing tools and unusual privi- 
leges to high-security prisoners” in the 
unit. Former ADX Warden Michael Pugh 
has been accused by guards of using H- 
Unit to “get dirt” on them in an effort to 
silence the guard’s union. Principe was a 
former union steward and outspoken critic 
of Warden Pugh. 

In addition to union-busting, allega- 
tions against Pugh included “misuse of 
public funds, punitive transfers, security 
violations, and claims of ‘willful miscon- 
duct’ that may have played a role in an 
inmate suicide,” writes Westward’s Alan 
Prendergast. 

More revealing though are lawsuits 
filed by ADX prisoners. John Greshner 
filed suit claiming the intelligence-gath- 
ering operation of H-Unit violated his civil 
rights. Danny Weeks attached exhibits to 
his suit showing lists of suspect’s names 
and confidential identifying DEA file 
numbers for a drug smuggling investiga- 
tion in Mexico and Texas. Warden Pugh 
claims surprise at Week’s information. 

The Guards 

Violence and corruption at ADX and 
USP Florence is not limited to prisoners. 
The guards often do little to prevent the 
violence; in fact, they sometimes promote 
it. For example, there are reports of ADX 
guards placing rival gang members in 
enclosed areas to battle like gladiators. 
David Lane, one of Tony Francis’ attor- 
neys, also represents Robert Jones, a 
black ADX prisoner attacked by an AB 
member with a razor in a narrow sallyport 


on the way to the yard. Although ADX 
movement is closely supervised, the at- 
tack continued for several minutes before 
guards intervened, according to Jones. 

For a 30-month period from 1995- 
1 997, a gang of USP Florence SHU guards 
calling themselves “The Cowboys” 
roamed the concrete corridors of the SHU 
punching, kicking, and torturing prison- 
ers who were chained, shackled, and 
manacled. The Cowboys then filed false 
reports claiming the prisoners provoked 
the violence. Guards would even injure 
themselves to authenticate their mission. 
The Cowboys also placed urine and fe- 
ces in the food of unsuspecting 
prisoners. 

The Cowboys were a “secret wreck- 
ing squad” formed from staff “frustrated 
with perceived lenient treatment” of SHU 
prisoners who assaulted guards. The 
SHU houses disciplinary and protective 
custody prisoners as well as gang lead- 
ers. 

The Cowboys were indicted in No- 
vember 2000 after former USP Florence 
Lt. David Armstrong struck a deal with 
federal prosecutors. Like many prisoners 
who turn on each other, the Cowboys 
threatened other staff to keep quiet and 
“lie ‘til you die” about the abuse, only to 
turn on each other once exposed [PLN, 
Sept. ‘01], 

The Estrella incident underscores the 
guard incompetence at the SHU. There 
was no guard intervention in such a sav- 
age murder, even though the SHU was 
supposedly cleaned up and monitoring 
increased after a Department of Justice 
investigation into guard corruption and 
abuse stemming from The Cowboys and 
Melendez incidences. 

The Administrators 

Robert Hood, the current ADX War- 
den, declined comment on the AB’s 
activities and the snitch unit. ADX offi- 
cials won’t even confirm the existence of 
the unit despite the extensive claims of 
Danny Weeks, the investigative journal- 
ism of Westward’s Alan Prendergast, it’s 
acknowledgment by former ADX guard 
Joseph Principe, and lawsuits by ADX 
prisoners. The standard response rings 
throughout the ADX administration: “we 
can’t comment on the allegations be- 
cause they are the subject of an 
indictment.” 
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This was the official response of 
Warden Hood’s executive assistant, 
Wendy Montgomery, to the Denver Post 
when asked about these allegations. At 
USP Florence maximum the executive as- 
sistant is fourth in command, a position 
once filled by Christine Achenbach who 
was convicted last December of sexual 
abuse of a ward. Achenbach had a sexual 
relationship with both Ollie Perryman and 
Marvin Linnear, Crips gang leaders at 
USP Florence. As a “shot caller” for the 
Crips gang, Perryman was “looking for 
an edge in the power struggle” with other 
gangs. This relationship extended to 
warnings of impending shakedowns, lo- 
cations of cameras, and access to 
“off-limits, less-secure areas.” Tipped off 
by Achenbach, Perrymen threatened 
those who knew or suspected their rela- 
tionship to keep them quiet-another 
catalyst for violence in the most violent 
prison in America. 

A former USP Florence manager, 
Kellee Kissinger, pled guilty last year to 
similar charges stemming from her sexual 
relationships with prisoners Gerald Bailey 
and Ricky Harris. After resigning from 
USP Florence, and being dumped by her 


fiance, Kissinger moved in with her friend 
Achenbach who had likewise just re- 
signed. Kissinger witnessed almost daily 
letters and money orders to Linnear from 
Achenbach. Like so many others within 
the corrupt confines of USP Florence, 
guards and prisoners alike, Kissinger be- 
trayed her friend and entered into a plea 
agreement to testify against Achenbach, 
despite Achenbach’s housemate hospi- 
tality. 

The Press 

Preferring puff pieces over the real 
tragedies, the mainstream media has ig- 
nored the violence and corruption of USP 
Florence and ADX for most of its history. 
Rather, the mainstream media has touted 
ADX as the BOP’s pristine flagship while 
ignoring the human suffering behind the 
extreme layers of security. Alternative 
publications such as Prison Legal News 
and Westword have been banned from 
USP Florence and ADX for their exposure 
of its atrocities. PLN has been banned for 
over two years and preparations are un- 
derway to challenge the censorship in 
court. 


In addition to PLN and Westword, 
publications ranging from the Christian 
Science Monitor to The New Yorker 
have been banned “simply because that 
issue contains an article that makes ref- 
erence to a prisoner somewhere.” As 
Westward’s Alan Prendergast writes, “any 
article ‘that contains specific information 
written by or about an inmate or inmates 
and their causes’ would be subject to 
confiscation as ‘third-party inmateto- 
inmate correspondence’” under a 
policy instituted by former Warden 
Pugh. Additional prison regulations 
include rules prohibiting bylines and 
unauthorized public contact, both of 
which have been used to punish pris- 
oners who dare to lay pen to paper 
[PLN, Jan. ‘03], 

A debt of gratitude is owed to 
Westward’s Alan Prendergast for his 
many investigative reports, some of which 
were used in preparing this story and with- 
out which this story would not have been 
possible. H 

Additional Sources: The Denver Post, 
Rocky Mountain News, Gazette Tele- 
graph (Colorado Springs). 
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Arizona Guards Continue to Rape Prisoners 

by Michael Rigby 


T wo guards at Arizona’s 
Perryville prison are facing nu- 
merous charges, substantiated by 
internal investigations, of sexual miscon- 
duct with prisoners. 

Derrick Renard Allen was indicted 
in late April 2002 by a state grand jury 
on 8 counts of sexual assault and 2 
counts of smuggling contraband into the 
prison; he was fired in May 2002. Ac- 
cording to the investigation report, 
Kimberly Thompson, a prisoner at 
Perryville, engaged in sexual relations six 
times with Allen from November 2000 to 
October 2001. In exchange, Allen re- 
warded her with gifts, including perfume, 
music tapes, and twice with marijuana. 
In the summer of 2001, when Allen 
learned Thompson had been impreg- 
nated by him, he forced her to abort the 
fetus by taking a “morning after” pill. 
Allen claimed that the only interaction 
he had with prisoners was “Telling them 
about Jesus Christ.” 


Harvey R. Cox, MS 
Corrections Consultant 

(Federal Inmates) 

Professional Assistance in: 

TRANSFERS (Also State Inmates) 

HALFWAY HOUSE PLACEMENT 

PSI REVIEW PRIOR TO SENTENCING 
(Impacts on Prison Designation and 
Programs) 

INITIAL PRISON PLACEMENT 

BOOT CAMP PLACEMENT 

DRUG PROGRAM PLACEMENT 

PAROLE HEARINGS AND APPEALS 

26 Years Correctional Experience 
(Federal, State, and Private Systems) 

Warden 3 Institutions 

P.O.Box 1551 

Weatherford, Texas 76086 

(817) 596-8457 
FAX: (817) 594-7172 
Email: hrcox@yahoo.com 


Four women have accused prison 
guard Jose Munoz of sexual misconduct, 
including fondling their breasts, demand- 
ing oral sex and making sexually 
suggestive comments from January to 
May 2002. On June 1, 2002, the Arizona 
Republic reported that the Arizona De- 
partment of Corrections (DOC) had 
referred the case to the state Attorney 
General’s office. One Perryville prisoner 
alleges that on five occasions Munoz 
asked her to show him her breasts and 
groped her. Another prisoner claims that 
Munoz kissed her and then exposed him- 
self while she was working in the prison 
supply room. Still another prisoner says 
that in May 2002 Munoz requested that 
she perform a sex act, which she agreed 
to because she feared for her safety. 

To Donna Hamm of Middle Ground 
Prison Reform, these allegations are remi- 
niscent of the 1992-1993 sex scandal in 
which the DOC was investigating 38 
cases of alleged sexual misconduct, even- 


tually sustaining 14 and sending 4 to the 
Maricopa County Attorney’s Office, 
which refused prosecution. The U.S. De- 
partment of Justice sued the DOC in 1 997 
[reported by PLN] for failing to protect 
female prisoners. The suit was aban- 
doned in 1999 after the DOC agreed to 
implement reforms [ PLN, Oct. ‘99]. 

In May 2002, Hamm wrote two let- 
ters to the Department of Justice 
accusing the DOC of giving “lip service” 
to the 1999 accord. While saying that 
women are still protected, prison spokes- 
man Michael Arra says the DOC is no 
longer bound by the agreement. Hamm 
says a Department of Justice litigation 
specialist expressed concern. The latest 
allegations against Allen and Munoz, 
says Hamm, serves to confirm a “pattern 
and practice by DOC officials of allow- 
ing the sexual harrassment of female 
prisoners.” 

Source: The Arizona Republic 


New Jersey Jail Guards Awarded 
$1,200,000 Following Retaliation for 
Protesting Jail Conditions 


O n April 10, 2002, a federal jury 
in New Jersey awarded four At- 
lantic County Jail guards $300,000 each 
for retaliation taken against them after 
they publicly protested unsafe jail con- 
ditions. 

In May, 1997, Edward Clopp, Noriss 
Justis, Robert Reid Murie, and Iris 
Quezergue, guards at the Gerard L. 
Gormeley Justice Center in Atlantic 
County, New Jersey (the jail) partici- 
pated in informational pickets to alert 
the public to jail overcrowding, 
understaffing, racial and gender dis- 
crimination at the jail and the fact that 
the unionized guards had been work- 
ing without a contract for five months. 
The guards, all of whom were members 
of and held executive positions in the 
Fraternal Order of Police Lodge 34, 
also discussed jail conditions with 
members of the media. They were then 
subjected to “selective enforcement of 
discipline,” including: suspensions, at- 


tempted job terminations, undesirable 
shifts, and unpopular days off despite 
having seniority. The guards had “clean 
records” up to that point and had no 
trouble after jail Warden Frank Mazzone 
left seven months later. 

The guards sued Mazzone, Atlan- 
tic County, and the Atlantic County 
Department of Public Safety alleging 
their retaliation for union activity. The 
case was tried before a ten-member 
jury which heard twelve days of testi- 
mony before deliberating for five 
hours and awarding the plaintiffs a to- 
tal of $1,200,000. 

Atlantic County Counsel William 
Nugent said the county would file an 
appeal based on a disproportionate 
monetary award and “a number of is- 
sues that involve evidence questions.” 
■ 

Sources: The Press of Atlantic City, The 
New York Times 
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California Guards Convicted Of Arranging Prison Beatings; 
New Conspiracy Accusations Leveled 

by Marvin Mentor 


On May 15, 2002, a federal criminal 
jury convicted two Pelican Bay State Prison 
(CA) guards of violating the civil rights of 
eight prisoners whom they conspired to 
have beaten and stabbed - two fatally; 
And in a civil trial ensuing from one 
prisoner’s death, new accusations impli- 
cating more guards as well as the former 
trial attorneys for the prison guards - link- 
ing them to a prison gang - were leveled. 

Guards Michael Powers and Jose 
Garcia allegedly targeted child molesters, 
rapists and prisoners who refused to co- 
operate with them, by soliciting other 
prisoners with alcohol and special privi- 
leges to attack the targets. Federal 
prosecutor Melinda Haag told the jury 
of such violence and cruelty dating back 
a decade; describing ten incidents where 
Powers or Garcia had prisoners they 
didn’t like “hurt, assaulted, stabbed or 
shot.” Prisoner Watson White was fa- 
tally stabbed in 1992 by a prisoner 
allegedly solicited by Powers. Prisoner 
William Boyd was stabbed to death in 
the Pelican Bay yard just days after he 
had reluctantly testified against Garcia. 
Prisoner Duke Bolter is pending a capital 
murder trial in Boyd’s death. Garcia was 
ultimately convicted in state court for 
conspiracy and for bringing alcohol into 
the prison, completing his 4- 1 /2 year term 
while the federal charges were pending. 

Prisoners and guards were called as 
witnesses at the federal trial. The prison 
guards’ union (CCPOA), which collects 
$18 million in members dues annually, 
paid the attorneys for Garcia and Pow- 
ers. The union also allegedly pressured 
Pelican Bay’s warden not to release sub- 
poenaed guard personnel files. Federal 
District Judge Martin Jenkins ordered the 
warden to comply. 

Prisoner Michael Black testified 
about Powers’ challenging Black to a 
fight, but that Powers swung at his face 
before other prison guards removed 
Black’s handcuffs. Former prisoner Eu- 
gene Ebright, a tattooed skinhead, 
testified that in 1996 Powers left a knife 
under his pillow so Ebright could assault 
another prisoner. Ebright backed out 
when he learned he would be getting re- 
leased soon on a time cut - hiding the 


knife behind an electrical box before pa- 
roling, without carrying out the assault. 
When Ebright related this to FBI investi- 
gators in 1999, they located and dismantled 
the electrical box and found the knife still 
there, true to Ebright’s testimony. The fed- 
eral jury evidently believed the prisoner 
witnesses and not the guards. After a 
month-long trial, they found Powers and 
Garcia both guilty of conspiracy. 

After the verdicts, Judge Jenkins per- 
mitted Garcia and Powers to remain free on 
bail pending sentencing, in spite of alleged 
threats made against colleagues who had 
testified against them or who had investi- 
gated them. Department of Corrections 
spokesman Russ Heimrich dismissed these 
allegations as “a couple of hotheads who 
made stupid remarks they should have kept 
to themselves, or done some scream 
therapy in their cars.” 

in a recent development, Garcia’s at- 
torneys in his state trial, Robert Noel and 
Marjorie Knoller, (who, under contract 
with the CCPOA, had for years unsuc- 
cessfully defended Pelican Bay guards) 
were recently convicted of manslaughter 
in a San Francisco dog mauling homicide 
implicating Pelican Bay prisoners. (See 
next month’s PLN for more on this topic.) 
But Noel (now serving his time in Oregon) 
and Knoller also represented Boyd’s 
widow in her civil action over Boyd’s 
murder - without revealing their obvious 
conflicts of interest. 

In October, 2002, Boyd’s widow filed 
new charges in her ongoing federal civil 
rights lawsuit, alleging that Noel and 
Knoller had committed a “fraud on the 
court” by hiding the identity of the true 
culprits in her husband’s death - in cahoots 
with the CCPOA. Boyd’s widow’s new law- 
yers, Catherine Campbell and Robert 
Navarro of Fresno, CA, have asked the dis- 
trict court to open discovery into the new 
allegations and to name as new civil defen- 
dants former guards Michael Powers, Roy 
Alvarado, CCPOA chapter president 
Charles Alexander and chapter vice-presi- 
dent Rick Newton. Campbell’s allegations 
go on to implicate Noel and Knoller ’s close 
association with the Pelican Bay Aryan 
Brotherhood prison gang as a factor in their 
conspiratorial deceptions. Campbell al- 


leges that Boyd, a known prison “shot- 
caller,” was silenced by co-conspirators 
whose motive was to prevent Boyd from 
revealing damaging information about 
other prison guards. Campbell further al- 
leges that it was Alvarado and Powers 
who ordered Boyd’s murder. 

But Alvarado has never been 
charged with any crime. Powers’ attorney 
Matthew Pavone stated that “there was 
never a suggestion that they ever attrib- 
uted a direct role to Jose Garcia in Boyd’s 
death.” On February 6, 2003, Powers was 
sentenced to seven years in prison and 
Garcia to six. The court ordered the men 
to prison in June 2003, but has given them 
time to appeal that ruling. See: US v. Pow- 
ers, No. CR-00- 105MJJ (USDC, N.D. Cal.); 
Boyd v. Fallman, No. C-98-3717 T.E.H. 
(USDC, N.D. Cal.). H 


Other Sources: S an Francisco Daily 
Journal, San Francisco Chronicle 
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Georgia Parole Board’s “90% Policy” Ruled Ex Post Facto 

by John E. Dannenberg 


T he United States District Court 
(N.D. Ga.) held that the retroac- 
tive application by the Georgia Board of 
Pardons and Paroles (“Board”) of its 
1998 policy revision requiring specified 
violent felons to now do 90% (rather than 
1/3) of their “time to serve” before be- 
coming eligible for their first parole 
hearing - even for crimes committed be- 
fore 1998 - violated Constitutional ex post 
facto rights. While the injunctive relief 
ordered was only for the named plaintiff, 
the court’s ruling could affect up to 2,300 
other current Georgia prisoners. 

Coleman Jackson was imprisoned 
in 1999 for an aggravated assault he 
committed in 1996, with a “time to 
serve” of five years. As of the time of 
his commitment offense, he was en- 
titled under the Board’s then existing 
rules to receive his initial parole hear- 
ing after completing one third of his 
“time to serve.” However, in response 
to election-year politics, the Board 
amended its rules in 1998 to increase 
the initial-hearing ineligibility period 
(for 20 specified violent felonies) to 90% 
of the “time to serve.” Worse yet, and 
applicable to Jackson, for those prison- 
ers whose crime predated the 1998 rule, 
but who began serving their sentence 
after 1998, the new rule was applied ret- 
roactively. After sorting through 
Jackson’s case factors, the court found 
that application of the new rule had preju- 
diced him by at least 20 months. 

The tougher question was whether 
this retrospective policy application vio- 
lated Constitutional protections against 
ex post facto laws. Jackson had filed 


both 28 USC §2241 habeas corpus and 
42 USC §1983 civil rights actions in dis- 
trict court grounded in ex post facto 
legal theory, seeking both injunctive 
relief and damages. Only his § 1983 ex 
post facto claim for injunctive relief 
survived. 

Reviewing the Board’s application 
record of its post-90%-policy for fairness, 
the court grappled with the threshold 
question of whether the Board’s ongo- 
ing procedure of computing a prisoner’s 
Tentative Parole Month (TPM) amounted 
in fact to only a discretionary “policy” 
(which would lack the effect of law). If so, 
such a policy would not confer a Consti- 
tutionally protected liberty interest and 
thus be beyond the reach of ex post facto 
protection. 

In a lengthy analysis, the court fo- 
cused on the compelling statistics of 
the Board’s record, finding their use of 
the 90% policy unevenhanded because 
they had departed downward from the 
90% level only ten times in 8664 cases 
- and then only because those ten pris- 
oners “had rendered substantial 
assistance to prosecutors.” Thus, the 
Board’s allegation that it made fair, in- 
dividualized determinations in each of 
the cases brought before it was simply 
not credible, and the bias in post- 1998 
prisoners’ TPM calculations, including 
Jackson’s, was evident. Finding that be- 
cause “the statistical evidence, the 
procedures in effect, the text of the reso- 
lution itself, and the Board’s internal 
policy statements and guidelines provide 
overwhelming evidence, both direct and 
circumstantial, of this fact... ,” the court 


held that the implementation of the 1998 
policy produced a “sufficient risk” of 
retroactively lengthening the 
prisoner’s period of incarceration (cit- 
ing California Department of 
Corrections v. Morales, 514 US 499, 
509 (1995)), and was therefore “consti- 
tutionally suspect.” 

The court rejected the Board’s claim 
that the reviews by its own hearing exam- 
iners provided proper internal oversight 
of the TPM process, calling them purely 
“paper” exercises not amounting to any 
proper exercise of discretion, because the 
reviews were unilateral processes lack- 
ing any adversarial hearing or meaningful 
reconsideration. 

Accordingly, the court held that the 
Board’s 90% policy as applied to Jack- 
son was unconstitutional and invalid, 
and granted his motion for equitable 
judgment. The Board was “restrained 
and enjoined from taking any actions of 
any kind, legal or otherwise, to carry out, 
assert and/or enforce the 90% time- 
served policy as it relates to this 
individual - plaintiff Coleman Jackson.” 
The Board was further ordered to pro- 
vide Jackson a parole eligibility hearing 
within 45 days, without regard to the 90% 
policy. Failing this, Jackson’s request 
for an order for his immediate release from 
custody would be reconsidered. See: 
Jackson v. State Board of Pardons and 
Paroles, 2002 WL 1609804 (N.D. Ga.), 
Case No. 2:01-CV-068-WCO, Order, May 
30, 2002. ■ 

Additional Source: Atlanta Journal-Con- 
stitution 
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$400,000 Jury Award in Illinois 
Ruptured Appendix Suit 


I n April, 2002, a federal jury in 
East St. Louis, Illinois, awarded 
$400,000 in damages to former pris- 
oner David Sherrod, finding that 
Illinois Department of Corrections 
medical staff had shown deliberate 
indifference to his medical needs by 
failing to treat a ruptured appendix. In 
March, 1995, Sherrod was at the Big 
Muddy Correctional Center in Ina, Il- 
linois serving a sixteen year sentence 
for aggravated criminal sexual assault. 
He developed severe abdominal pain 
as a result of a ruptured appendix but 
was not diagnosed or treated for over 
two weeks. By the time he was diag- 
nosed and treated, Sherrod had 
developed intestinal gangrene that re- 
quired removal of part of his colon. 

In 1997, shortly after being re- 
leased from prison, Sherrod filed suit. 
Initially the district court dismissed 
the suit by granting the defendants’ 
motion for summary judgment. The 
court also excluded Sherrod’s expert 


witness reports as a sanction for 
Sherrod failing to disclose the reports 
as required by FRCP 26 and also 
granted summary judgment to the de- 
fendants. The court of appeals for the 
Seventh circuit held the sanction was 
excessive and summary judgment was 
inappropriate. The court reversed and 
remanded the case for trial. See: 
Sherrod v. Lingle, 223 F.3d 605 (7 th Cir. 
2000) [PLN, Oct. 2001]. 

On remand, a trial was held before 
U.S. magistrate judge Gerald Cohn that 
started on April 15, 2002. Ultimately, 
the jury found prison doctor C.P. 
Ramaswamy liable for $250,000 for 
medical malpractice; $100,000 for 
denial of medical care and assessed 
$50,000 in punitive damages. The 
nurse defendants were dropped from 
the suit by Sherrod’s attorney and the 
jury absolved one doctor of liability 
in the case. B 

Source: St. Louis Post Dispatch 
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PLRA Requires More Than De Minimus Physical Injury 


T he Ninth Circuit Court of Ap- 
peals has held that 42 U.S.C. 
§1997e(e) requires a prisoner demonstrate 
more than de minimus physical injury to 
receive compensatory damages for men- 
tal and emotional claims. Pre-trial detainee 
Eric Oliver filed a civil rights action alleg- 
ing he endured overcrowded and 
‘■‘dehumanizing” conditions during three 
separate incarcerations at Nevada’s Clark 
County Detention Center. The District 
Court found that §1997e(e) states “no 
federal civil action may be brought by a 
prisoner confined in jail, prison, or other 
correctional facility, for mental or emo- 
tional injury suffered while in custody 
without a prior showing of physical in- 
jury.” The Court held that the physical 
injury must be more than de minimus, and 
it dismissed Oliver’s complaint for failing 
to make such a showing. 

The Ninth Circuit found the phrase 
“physical injury” does not wear its mean- 


ing on its face. Congress failed to specify 
the type, duration, extent, or cause of 
“physical injury” that it intended to serve 
as a threshold qualification for mental or 
emotional injury claims. Nor did it define 
the meaning or limits of “mental or emo- 
tional injury.” Oliver urged the Court to 
hold that “any” physical injury is suffi- 
cient to meet the demands of § 1997e(e). 
The defendants urged the Court to hold 
the “physical injury” should be “an ob- 
servable or diagnosable medical 
condition requiring treatment by a medi- 
cal care professional, which would cause 
a ‘free world person’ to seek such treat- 
ment.” The Court held to a middle ground 
in rejecting the parties’ proposed stan- 
dards, holding that §1997e(e) “requires a 
prior showing ofphysical injury that need 
not be significant but must be more than 
de minimus.” In so doing, the Court held 
de minimus must be assessed using 
Eighth Amendment standards to guide a 


§1997e(e) analysis, but is not meant to 
alter its jurisprudence in the Eighth 
Amendment arena. 

In applying this “bare” de minimus 
standard to Oliver, the Court held the Dis- 
trict Court did not err in dismissing the 
complaint on the mental and emotional 
injury claims. Oliver, in his deposition, 
testified his pain “was nothing too seri- 
ous.” However, the Ninth Circuit held that 
to the extent Oliver sought compensatory, 
nominal, or punitive damages for alleged 
Fourteenth Amendment claims, those 
claims are not barred under § 1997e(e). 
The Court also noted that its decision in 
this case does not affect it’s holding in 
Cannell v. Lightner, 143 F. 3d 1210 (9 th 
Cir. 1998), which refused to apply the 
“physical injury” requirement to a First 
Amendment claim. 

Oliver’s case was affirmed in part and 
reversed and remanded in part. See: Oliver 
v. Keller, 289 F.3d 623 (9‘ h Cir. 2002). ■ 


Property “Use” Versus “Non-Use” Texas Tort Claim Standard 
Explained in Medical Death Claim 

by Matthew T. Clarke 


T he Texas Supreme Court (TSC) 
has held that using pain medica- 
tion to fatally mask meningitis symptoms 
was not a “use” of tangible state prop- 
erty within the meaning of the Texas Tort 
ClaimsAct, § 101.021(2) (TTCA). 

The surviving spouse and children 
of a Texas prisoner sued the Texas De- 
partment of Criminal Justice (TDCJ) under 
the TTCA after a prison doctor used pain 
and anti-nausea medication on her hus- 
band which masked his symptoms and 
prevented the diagnoses of cryptococ- 
cal meningitis in time to prevent his death. 
TDCJ filed a plea to the jurisdiction alleg- 
ing that the suit failed to bring a claim 
within the limited waiver of sovereign 
immunity contained in the TTCA. The 
district court denied the plea and TDCJ 
appealed. The court of appeals affirmed 
the district court. TDCJ v. Miller, 48 
S.W.3d201 (Tex.App. -Houston [1st Dist.] 
1999). TDCJ petitioned the TSC for a bill 
of review. 

The TSC held that the court of ap- 
peals erred when it did not evaluate 
whether or not the pleadings alleged the 
use of property as required by the TTCA. 


The TTCA specifically provides that “a 
governmental unit in the state is liable 
for ... personal injury and death so 
caused by a condition or use of tan- 
gible personal or real property if the 
governmental unit would, were it a pri- 
vate person, be liable to the claimant 
according to Texas law.” The TSC held 
that this required a “use” of the prop- 
erty, rather than a “non-use” or 
“failure-to-use.” Cases alleging a non-use 
do not fall under the waiver of sovereign 
immunity in the TTCA. 

“‘Use’ means ‘to put into action or 
service; to employ for or apply to a given 
purpose.’ TDCJ did ‘bring into .. service’ 
and ‘employ’ various drugs and medical 
equipment while treating Miller, but that 
some property is merely involved is not 
enough. Using that property must have 
actually caused the injury.” It is not 
enough that the use of the property may 
have “furnished the condition that made 
the injury possible.” 

“Miller’s treatment might have fur- 
nished the condition that made the injury 
possible by suppressing symptoms that 
TDCJ staff otherwise could have recog- 


nized, but the treatment did not actually 
cause his death. Neither the drugs nor 
the treatment afforded to Miller hurt him 
any worse, in and of themselves. His men- 
ingitis became progressively worse due 
to the passage of time and an alleged er- 
ror in medical judgment; there is no 
evidence that any of defendant’s acts 
hastened or exacerbated his decline. 

That time might not have passed 
and that the symptoms of meningitis 
might have been recognized if the TDCJ 
staff had not treated Miller’s complaints 
in an improper manner is in essence an 
allegation only of negligence, not the 
‘use’ of tangible personal property that 
‘caused’ injury.” The TSC recognized 
that the distinction it drew was prob- 
lematic and both a concurring and a 
dissenting opinion noted that there was 
no workable standard for “use” versus 
“non-use.” Nonetheless, the TSC re- 
versed the judgment of the court of 
appeals and rendered judgment dismiss- 
ing the case for lack of subject matter 
jurisdiction. See: Texas Dept, of Criminal 
Justicev. Miller, 51 S.W.3d 583 (Tex. 2001). 
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Idaho Free Speech Claim Reinstated; 
Voluntary Dismissal Clarified 


T he Ninth Circuit Court of Ap- 
peals held that factual issues 
precluded summary judgment on a 
prisoner’s free speech claim and that 
dismissal with prejudice of his re- 
maining claims was an abuse of 
discretion. 

Idaho prison regulations require pris- 
oners to shave daily. A guard ordered 
prisoner Christopher Hargis to shave. But 
Hargis suffers from a neurological disor- 
der, which causes his head to twist and 
jerk uncontrollably. He attempted to com- 
ply with the order but cut himself, due to 
a neck spasm, after shaving only half his 
face. 

The following day, the guard warned 
Hargis that he would issue a disciplin- 
ary offense report (DOR) is he did not 
shave. Hargis explained that he had a 
medical condition, which made it im- 
possible to shave without cutting himself. 
The guard informed Hargis that medical 
staff indicated that he had no diagnosed 
medical condition, which would interfere 
with his ability to shave. 

The guard denied Hargis’s request 
to use an electric razor, as the guard’s 
supervisor had previously allowed. 
Hargis’s requests to speak with medical 
personnel or the guard’s supervisor were 
also denied. 

Hargis advised the guard that he 
had a court action pending in an at- 
tempt to obtain medical treatment for 
his condition and told him “that any- 
thing he said or did could come up in 
litigation later.” The guard asked 
Hargis if he was threatening him. 
“Hargis told him he was not threaten- 
ing him but just informing him that his 
actions could be subject to review by 
the court.” He explained “that he was 
not trying to challenge [the guard’s] 
authority, rather he was only asking for 
patience and understanding during the 
pendency of’ the litigation. 

Hargis was issued a DOR for fail- 
ing to shave and coercion. Hargis was 
found in violation of the charges and 
appealed to the Warden. The Warden 
denied Hargis’ appeal, stating: “The 
staff here are not in fear of your court 
action and I welcome inquiries from 
the court.” 


Hargis brought suit against prison 
officials, alleging that: his First Amend- 
ment right to free speech was violated 
when he was punished under the coer- 
cion rule; defendants used the coercion 
rule as a pretext to retaliate against him 
for exercising his First Amendment right 
to petition the government for redress of 
grievances; and defendants subjected 
him to cruel and unusual punishment by 
forcing him to injure himself by shaving 
with a razor blade. 

Defendants moved for summary 
judgment. Hargis filed a cross-motion for 
partial summary judgment on his free 
speech claim and a motion to voluntarily 
dismiss his Eighth Amendment and retali- 
ation claims, pursuant to FRCP 41(a)(2). 
The district court granted defendants’ 
motion for summary judgment on the free 
speech claim and dismissed the remain- 
ing claims with prejudice, even though 
FRCP 41(a)(2) provides that voluntary 
dismissal under that section shall be with- 
out prejudice. 

On appeal the Ninth Circuit noted 
that: “[a] prisoner retains those First 
Amendment rights that are ‘not inconsis- 
tent with his status as a prisoner or with 
the legitimate penological objectives of 
the corrections system.’” See: Prison 
Legal News v. Cook, 238 F.3d 1 145, 1 149 
(9 th Cir. 2001 ). It concluded, however, that 
the coercion rule is facially constitutional 
under Turner v. Safley, 482 U.S. 78, 107 
S.Ct. 2254 (1987). The court found that 
defendants were not entitled to summary 
judgment on Hargis’s as-applied chal- 
lenge because there were material facts in 
dispute about whether Hargis’s state- 
ments, taken in the full context of the 
conversation, were an attempt to coerce 
the guard into not enforcing the shaving 
rule: “A jury could reasonably conclude 
that Hargis did not attempt to coerce [the 
guard] into not enforcing the shaving rule. 
Hargis wanted to comply with the shav- 
ing rule, had tried to shave, and was 
offering a way that he could shave safely. 
Hargis was merely asking to be given ac- 
cess to an electric razor, which [the 
guard’s] supervisor had let him use in the 
past. According to Hargis, he spoke with 
[the guard] in a quiet and respectful man- 
ner and mentioned the litigation only as a 


last resort to convince [the guard] that 
he was entitled to some minor accommo- 
dation for his medical condition.” The 
court also indicated that the warden’s 
comment suggested that the defendants 
considered Hargis’s actions to be innocu- 
ous. 

The court concluded “that the dis- 
trict court abused its discretion in 
entering a voluntary dismissal under Rule 
41(a)(2) [with prejudice] over the 
plaintiff’s objections.” The court held that 
the district court erroneously concluded 
that it could dismiss with prejudice un- 
der FRCP 41(a)(2) and it failed to fully 
examine whether Hargis’s request for 
dismissal without prejudice should be 
granted, and under what conditions. 
The court reversed the dismissal with 
prejudice and remanded for further con- 
sideration of whether Hargis’s request for 
dismissal without prejudice should be 
granted. See: Hargis v. Foster, 282 F.3d 
1154 (9"' Cir. 2002). H 
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to successfully improve conditions for 
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State Tolling Statute Applied in § 1983 Action 

by John E. Dannenberg 


T he Seventh Circuit U.S. Court of 
Appeals held that an underlying 
state tolling statute applied to a state 
prisoner’s 42 USC § 1983 civil rights com- 
plaint, thus giving him time to complete 
his administrative grievance process as 
required by the Prison Litigation Reform 
Act (PLRA). 

Shaun Johnson, a prisoner in the 
Cook County (111.) Department of Correc- 
tions, filed a § 1983 complaint alleging 
that guards Ruben Rivera, Matthew 
Martinez, Geoffrey Howard and William 
Pellegrini had beat him to the point of re- 
quiring medical attention. 

Johnson filed a grievance and depos- 
ited it in the cellblock mailbox, per prison 
procedures. However, Pellegrini removed 
and destroyed it. For the next year, 
Johnson and his family inquired about 
the status of the grievance, but received 
no response. 

In June, 1998, Johnson filed a § 1983 
action in the U.S. District Court (N.D. 111.) 


requesting relief from the December, 
1995 beating. The court granted defen- 
dants’ motion to dismiss as time-barred 
by the two-year state statute of limita- 
tions for § 1983 actions. The court held 
that Johnson, who was awaiting exhaus- 
tion of his grievances, should have 
realized the futility of the grievance 
process and filed in court anyway. 
Johnson appealed, arguing that the dis- 
trict court should have tolled the statute 
of limitations because the law (PLRA) 
mandated such exhaustion. 

The Seventh Circuit noted that be- 
cause § 1983 does not contain its own 
statute of limitations, it would adopt the 
state’s statute of limitations for personal 
injury claims, which in Illinois is two 
years. Importantly, the court ruled that a 
federal court should also borrow the 
state’s tolling rules - including equitable 
tolling doctrines. 

Because the PLRA requires state 
administrative grievance exhaustion, the 


court found a statutory basis to invoke 
the state’s equitable tolling doctrine. 
The court noted that such tolling was 
only fair, lest a prisoner get caught in a 
“Catch-22” position trapping him between 
recalcitrant grievance processing, on 
the one hand, and rigid filing deadlines, 
on the other hand. Thus, the prisoner 
who files under § 1983 before exhaust- 
ing remedies risks dismissal under the 
PLRA 42 USC § 1997(e), while the 
prisoner who waits to exhaust admin- 
istrative remedies risks dismissal based 
on untimeliness. 

Here, of course, Johnson never 
completed the administrative process. 
But Johnson properly pled the com- 
plaint of willful destruction of his 
grievance, which the court ruled it 
would not simply set aside. Accord- 
ingly, the case was remanded to permit 
Johnson’s suit to proceed in the dis- 
trict court. See: Johnson v. Rivera, 272 
F.3d 519 (7 th Cir. 2001). ■ 


Warden, Security Director Liable for Iowa Guard’s 
Sexual Assault of Prisoner; $45,000 Verdict Upheld 


A ffirming the judgments of the 
United States District Court for 
the Southern District of Iowa, the Eighth 
Circuit Court of Appeals upheld the jury 
verdict and the denial of post-trial mo- 
tions in a case awarding compensatory 
and punitive damages to a female pris- 
oner sexually assaulted by a guard. 

Pamela Riley was a prisoner at the 
Iowa Correctional Institution for Women 
(ICIW). Barbara Oik-Long was ICIW’s 
warden. Jean Sebek was, and had been 
for 16 years, the prison’s security direc- 
tor. Robert Link was an ICIW guard at 
ICIW during Riley’s incarceration, and he 
had a history of inappropriate sexual be- 
havior with ICIW prisoners. 

In October 1995, Link began sexu- 
ally harassing Riley with inappropriate, 
explicit comments, fondling, and kissing. 
Riley did not report these incidents to 
prison authorities because she feared re- 
taliation. On November 21, 1995, Link 
raped Riley in her cell. Another prisoner 
witnessed the rape and reported it to 
Sebek, who ultimately fired Link follow- 


ing an investigation. The investigation 
revealed other assaults of female prison- 
ers by Link, who was eventually 
convicted of sexual misconduct. 

Riley sued Sebek and Oik-Long 
claiming that they violated her Eighth 
Amendment right to be free from cruel 
and unusual punishment in allowing Link 
to return to direct prisoner supervision 
following previous, documented inci- 
dents of sexual misconduct with 
prisoners. Following trial, the jury found 
for Riley, awarding her $15,000 in com- 
pensatory damages, $5,000 in punitive 
damages against Sebek, and $25,000 in 
punitive damages against Oik-Long. 
Sebek and Oik-Long filed motions for 
judgment as a matter of law and for a new 
trial. The district court denied both mo- 
tions, and the defendants appealed. 

The defendants admitted that Riley’s 
harassment and rape violated her consti- 
tutional rights, but they argued that they 
were not deliberately indifferent to Riley’s 
risk because they did what they could to 
protect her. The appeals court disagreed, 


pointing out testimony and evidence that 
showed that Link was accused of sexual 
harassment and inappropriate sexual be- 
havior with other prisoners. Nevertheless, 
after assigning Link away from prisoners 
for three months, Oik-Long placed him 
back in direct contact with prisoners, cit- 
ing the union contract as her reason. 
Sebek also failed to supervise Link’s con- 
tacts with prisoners, despite her 
knowledge of his problem behavior. Fur- 
ther, although several investigations of 
Link proved inconclusive, Sebek and Olk- 
Long should have been aware of the risk 
Link posed to prisoner safety. 

Sebek and Oik-Long also argued that 
“they took reasonable measures to miti- 
gate the risk of harm that Link posed to 
Riley,” insulating them from liability. The 
court disagreed, stating, “Link was far too 
significant a risk to be allowed unsuper- 
vised contact with [prisoners].” Sebek 
and Oik-Long were liable. 

The judgments of the district court 
were affirmed. See: Riley v. Oik-Long, 282 
F.3d 592 (8th Cir. 2002).’ H 
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Law and the Rise of Capitalism 

by Michael E. Tigar & Madeleine R. Levy, New 
(2000) Edition by Michael E. Tigar, Monthly Review 
Press, 348 pages, $18.00 

Review by Peter Wagner 


F amed litigator and scholar 
Michael Tigar has reissued his 
1977 classic Law and the Rise of Capi- 
talism with a new introduction and 
afterword that contains further amplifi- 
cation of his “jurisprudence of 
insurgency” thesis. The law both reflects 
society’s social structure and is a mecha- 
nism for its evolution. Law and the Rise 
of Capitalism traces the twin develop- 
ment of the law and economic relations 
to the present. Starting in the twelfth cen- 
tury with the rise of a merchant class and 
their need for an enforceable contract law, 
Tigar explains how the merchant class 
came into opposition with the existing 
feudal political and legal establishment. 

The afterword extends the thesis 
to a discussion of the dialectical na- 


ture of international law: useful to pow- 
erful states that wish to exert their will 
on smaller states such as Yugoslavia, 
but also useful in bringing human 
rights violators to justice. To Tigar, law 
is neither the product of society nor its 
creator; and it is neither the defender 
nor the Achille’s heel of the status quo. 
Rather, law is both, and by understand- 
ing this history and role, Tigar aids 
those struggling for justice in seeing 
the positive role that the law can play. 

This unique book is hindered 
only by its overly dense writing and 
the decision to not use footnotes, 
making following up on specific 
points somewhat difficult. The book 
does contain an extensive bibliogra- 
phy, however. | 


Vermont DOC Must Comply with APA 
for Rule Changes in Furlough Program 


T he Vermont Supreme Court has 
held that the state’s Department 
of Corrections (DOC) must comply with 
the Vermont Administrative Procedure 
Act (APA) before it implements and en- 
forces any rule changes. This was a 
class-action suit represented by Jeff 
Sworkin of the Prisoner Rights unit in the 
Defender Generals Office; it was brought 
after the DOC changed its furlough 
policy to prohibit violent offenders from 
receiving a furlough until they reach their 
minimum release date. The furlough rule 
is contained in DOC’s Offender Classifi- 
cation Manual; therefore, DOC argued 
its change is a “practice” and not a “rule” 
that is not required to go through the 
APA procedure. 

The Court disagreed. The Court held 
the distinction urged by DOC is without 
substance under the APA. “The furlough 
policy may also be a practice, but because 
the policy is generally applicable to all 
prisoners convicted of violent felonies, 
it is a rule and is thus subject to the rule 
making procedures of the APA.” The APA 
requires use of its procedures where due 


process requires it, or “a statute directs 
or permits an agency to adopt rules.” 
Thus, the Court re-affirmed its previ- 
ous ruling in this case that DOC had 
the authority to make rules, such as 
that at issue, that affect prisoner clas- 
sification. See: Parker v. Gorczyk, 744 
A. 2d 410 (1999). In order to enact such 
rules, however, DOC must follow the 
APA’s rules, which require publication, 
notice and comment, hearings and leg- 
islative review. 

Some lawmakers applauded the 
Court’s decision. Rep. Alice Emmons 
noted that, compared to other state de- 
partments, corrections has been lax about 
bringing its polices before the public and 
lawmakers. She said, “They aren’t used 
to having to answer to anybody.” The 
furlough issue was moot upon the Court’s 
ruling because of legislative action. None- 
theless, the DOC must follow the APA’s 
rules to enact any new rule changes. See: 
Parker v. Gorczyk , 787 A. 2d 494 (Vt. 
2001 ). ■ 

Additional source: Burlington Free Press 


Sanders, Sanders, 
Block &Woycik,P.C. 


Representing plaintiffs in 
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Save up to 50% 
on fashion 
prescription 
eyewear & shades! 

Money Back Satisfaction 
Guaranteed! 

Send for a FREE CATALOG 

Prism Optical, Inc. 
10992 NW 7th Ave. 

Dept. LN62 
Miami, FL 33168 


Vo ] u n t e ers Wan te d ! 


PLN is seeking several people in the 
Seattle area to do four hours of vol- 
unteer work a month at PLN’s of- 
fice. The tasks include stuffing enve- 
lopes and other light office jobs. The 
odd jobs can be done on weekends 
or weekdays after regular work 
hours. Special Bonus: all the Star- 
bucks Coffee you can drink! 

Call 206-246-1024 


MARY s MAGIC 

Hello. I’m Mary. I have an 
incarcerated son and feel 
your struggles. I know how 
important it is to send nice 
gifts to your loved ones. Send 
for my catalog and see what 
services I offer (no pen pals). 
SASE - get 50ft coupon for 
next order. 

Mary’s Magic 
Post Office Box 8029 1 
Rochester , Michigan 48308 


4.47 Million in Washington Negligent 
Supervision Settlements and Verdicts 


W ashington State recently 
settled or was found liable in 
three separate law suits alleging that it 
negligently supervised probationers or 
parolees. Negligent supervision cases are 
not new in Washington. Since 2000, the 
State either settled or was ordered to pay 
more than $100 million in similar suits. 

The family of Cynthia Bordon 
brought the most recent suit. Bordon was 
killed in 1 998 when Richard Allen Jones, 
who was drunk at the time, slammed his 
car head-on into hers. Jones was driving 
with a suspended license and was on 
supervision for several felony convic- 
tions at the time. He is currently serving a 
prison sentence for vehicular homicide 
in connection with Bordon’s death. 

Bordon’s family sued the Department 
of Corrections (DOC), alleging that it neg- 
ligently supervised Jones in the months 
preceding the accident. In June of 2002, a 
Snohomish County jury determined that 
the DOC was 24 percent responsible for 
Bordon’s death and ordered the State to 
pay approximately $169,000 in damages. 
Jones was ordered to pay an additional 
$650,000 to Bordon’s estate. 

Shelia Powell also sued the State for 
its failure to properly monitor the teen- 
ager who murdered her daughter, Jamie 
Blevins. On August 1 1, 1996, Blevins, who 
was eight months pregnant at the time, 
was shot in the face by her boyfriend, 
Lenwood McCullum. McCullum had 
walked away from a minimum security ju- 
venile group home about 13 months 
before the killing and had committed nu- 
merous probation violations during that 
time, including alcohol and drug use, un- 
lawful gun possession, and assault. 
McCullum is now serving a 70-year prison 
term for murdering Blevins. 

In April of 2002, the Department of 
Social and Health Services, who was re- 
sponsible for monitoring McCullum, 
agreed to pay Powell $1.5 million to settle 
the case. Powell said she would use the 
money to care for Blevins’ two children, 
one of whom has severe emotional prob- 
lems as a result of the murder. Powell was 
represented by Tacoma attorneys 
Thaddeus Martin and John Connelly. 

The final case was brought by the 
estate of Carolyn Killaby, who vanished 


on November 11,1995. Although Killaby ’s 
body was never recovered, her blood was 
found in a truck driven by Dennis Keith 
Smith, who was on parole at the time for 
the 1982 death of his sister. Smith is cur- 
rently back in prison to complete the 
99-year sentence he received for his 
sister’s death before beginning a 70-year 
term for the Killaby murder. 

Killaby’s family sued the DOC for 
failing to supervise Smith pursuant to its 
own rules and policies. According to 
Sidney Royer, who represented the fam- 
ily together with her law partner, Mark 
Leemon, Smith was “on an unassigned 
caseload” for the last three months of his 
supervision. The DOC had received a let- 
ter from Smith’s wife warning that he was 
dangerous and knew he had committed 
at least 25 parole violations prior to 
Killaby’s disappearance, but failed to act 
on the information. The DOC agreed to 
settle the case on the eve of trial for $2.8 
million. 

In each of the above cases, lawyers 
representing the State complained that 
Washington law unfairly holds correc- 
tions agencies responsible for the actions 
of those on supervision. In an effort to 
reduce its liability, the DOC recently lob- 
bied the Legislature to grant it statutory 
immunity in negligent supervision cases 
and has sought to exempt whole catego- 
ries of former prisoners from supervision 
status. To date, the Legislature has not 
acted on these requests.® 

Sources: The Everett Herald; The 
Seattle Times; The National Law Journal 
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Failure to Allege Imminent Threat Precludes 
Justification Defenses in BOP Weapons Prosecution 


T he Seventh Circuit Court ofAp- 
peals held that the district court 
did not error in excluding evidence or ar- 
gument regarding affirmative defenses of 
necessity and duress in trials for prison- 
ers’ weapon possession. 

On May 18, 1999, Terry Walker, a 
black prisoner at the United States Peni- 
tentiary at Marion, Illinois, (Marion) was 
stabbed to death by two white prisoners 
“associated with the Dirty White Boys 
prison gang, and its ally, the Aryan 
Brotherhood.” 

Prison officials immediately con- 
ducted a thorough shakedown of the 
prison in an effort to locate additional 
weapons and weapon making tools. In- 
dividual prisoners were subjected to 
“x-ray and digital examinations in an at- 
tempt to discover any internally 
concealed contraband.” 

“One day after the murder, x-ray and 
digital examinations revealed that five 
[prisoners] had concealed weapons, steel 
or plastic knives, in their rectal cavities. . 

. . One week later, . . . the same search 
methods uncovered a steel knife that [an- 
other prisoner] had hidden in his rectal 
cavity.” 

Three prisoners, Joseph Tokash, 
Mitchell Kolb and John Derel Usher, (de- 
fendants) were charged with possessing 
weapons in a federal prison in violation 
of 18U.S.C. § 1791(a)(2). Three otherpris- 
oners were also charged, but their cases 
were not relevant to the appeal before 
the court. 

The government filed pretrial mo- 
tions in limine to preclude each 
defendant from introducing evidence 
in support of a defense of necessity or 
other justification defenses at trial, 
unless they made a prima facie show- 
ing that they satisfied the legal 
requirements to raise such defenses. 
The government argued that defen- 
dants could not establish that they 
faced an imminent threat or that they 
had availed themselves of all reasonable 
alternatives. Defendants “filed responses 
and offers of proof in which they com- 
plained about the manner in which 
USP-Marion officials administered the 
prison, including prison officials’ refusal 
to maintain racially segregated housing 


units, and about racially motivated inci- 
dents of violence at USP-Marion.” 

“Defendants further filed motions for 
subpoenas duces tecum in order to pro- 
cure Bureau of Prisons documents that 
they speculated would help establish their 
theory that racial tension so permeated 
USP-Marion that they had no choice other 
than to violate the law by arming them- 
selves.” 

“The trial judge, accepting the facts 
in the offers of proof as true,” granted 
the motions in limine finding that defen- 
dants “alleged only a generalized fear of 
attack by some unknown or unspecified 
assailant at some unknown time in the 
future, and that such allegations were 
legally insufficient to support a neces- 
sity or other justification defense.” The 
court also noted that defendants “failed 
to avail themselves of available legal al- 
ternatives prior to arming themselves.” 
The court then denied the subpoenas 
duces tecum, holding “that the informa- 
tion the defendants sought was not 
relevant because the defendants were 
precluded from introducing evidence re- 
garding a necessity or duress defense.” 

Ultimately, defendants were con- 
victed and appealed. The Seventh Circuit 
affirmed the convictions holding that the 
trial court properly determined that de- 
fendants “feared only a generalized and 
unspecified possible future threat and 
that none of them ever availed himself of 
other adequate and reasonable remedies 
before arming themselves.” The court 
noted that defendants failed to allege an 
imminent threat, which it defined in this 
context as meaning “that a prisoner must 
demonstrate that the threat was immedi- 
ate and that there was no reasonable 
alternative to violating the law.” The court 
finally upheld the trial court’s denial of 
the subpoenas duces tecum, finding that 
defendants failed to meet the four-part test 
for the issuance of subpoenas in criminal 
cases under FRCP 17(c) which was an- 
nounced by the Supreme Court in United 
States V. Nixon , 418 U.S. 683, 94 S.Ct. 3090 
(1974). 

The court concluded that defendants 
“chose to disregard the law and armed 
themselves before testing available legal 
alternatives, such as filing grievances or 


seeking protective custody. Their claim 
that the racial tension in the prisons ne- 
cessitated their hasty resort to self-help 
is without merit. Were we to be foolish 
enough to hold otherwise, we might as 
well hand the inmate the keys to their cell 
door and allow them to govern them- 
selves.” See: U.S. v. Tokash, 282 F.3d 962 
(7 th Cir. 2002). H 
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Arkansas: On May 16, 2002, Barry 
Parrish, 38, pleaded guilty to walking out 
of the Lewisville county jail where he was 
imprisoned and working as a trusty, going 
to the home of jail guard George Turner on 
August 23, 200 1 , killing him with a pair of 
scissors and then stealing Turner’s truck. 
Parrish was sentenced to life in prison. 

Brazil: On December 8, 2002, devel- 
opers demolished three of seven cell 
blocks of the notorious former Carandim 
prison in Sao Paulo. A recreational park 
complex will be built on the site of what 
had been one of the world’s largest and 
bloodiest prisons. 

California: In December, 2002, former 
Los Angeles Rams football player Kevin 
McLain sued the San Bernardino county 
jail after he fell and broke his hip while await- 
ing trial. McLain was using a toilet when 
he slipped, grabbed a handicap rail, which 
came off the wall causing him to violently 
strike the toilet. McLain, who had hip and 
knee problems prior to this accident, is now 
confined to a wheelchair as a result of his 
injuries. McLain was convicted on various 
fraud charges in state and federal court for 
defrauding e-Bay users. 

California: In January, 2003, Robert 
and Amy Fallais were married by Sacra- 
mento County judge Ron Tochterman. The 
two met while they were imprisoned in the 
Sacramento county jail and talked to each 
other through the plumbing in their cell 
toilets after removing the water. Love blos- 
somed after they “met” and they decided 
to marry. Tochterman also sentenced Rob- 
ert to 25 years to life in prison as a three 
strikes offender for evading arrest. 

California: On December 28, 2002, a 
scuffle between prisoners and guards at 
the California State Prison-Sacramento in 
Folsom, left two guards and an unidenti- 
fied number of prisoners injured. The 
incident occurred in an exercise yard when 
guards attempting to break up a fight be- 
tween two prisoners were attacked by at 
least 16 prisoners. The prisoners were 
subdued with pepper spray, batons, rub- 
ber bullets and warning shots from 
assault rifles within three minutes. The 
prison was locked down as a result. 

California: On January 2, 2003, a fed- 
eral grand jury indicted Neil Leash, 46, on 
1 1 counts of manufacturing child pornog- 
raphy. Leash, a former guard at the Sierra 
Conservation Center in Jamestown, is 
accused of allowing two minors in his 
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custody to engage in sex acts in order to 
produce videos and photos. Leash faces 
an additional 70 counts of lewd acts upon 
a child in state court. 

Colorado: On December 30, 2002, 22 
juvenile prisoners at the Lookout Moun- 
tain Youth Services Center rioted, causing 
some damage to the facility which is oper- 
ated by Youth Track, a private, Denver 
based company. No injuries were reported, 
but some youths may face criminal charges 
for the incident. No reason was given for 
the uprising in media reports. 

Florida: On October 21, 2002, Steven 
Whitsett, 30, pleaded no contest to es- 
caping from the Martin Civil Commitment 
Center where he was being held as a Sexu- 
ally Violent Predator (SVP). Whitsett 
escaped on June 5, 2000, when his friend 
Clifford Burkhart, 26, landed a helicopter 
in the facility [PLN, Nov. ‘00]. The heli- 
copter crashed nearby and the duo was 
captured shortly afterwards after an in- 
tense manhunt. Later that year, a Broward 
county jury found Whitsett did not meet 
the definition of a SVP and ordered him 
released. Whitsett had completed a five 
year sentence for molesting a 15 year old 
boy. Whitsett pleaded no contest to the 
escape charge and plans to appeal by 
claiming he should not have been in the 
treatment center in the first place, an ar- 
gument rejected by the trial court. On 
February 19, 2003, Burkhart was sen- 
tenced to four years in prison and ten 
years probation and was ordered to pay 
$114,600 to the owner of the helicopter 
and $27,800 to the Martin County 
Sheriff’s Office for his role in the escape. 

Georgia: On January 26, 2003, pris- 
oners in the capital city of Tbilisi rioted 
to protest a search of the prison by po- 
lice and interior ministry troops. Ten 
policemen and at least 21 prisoners were 
injured during the riot. Police confiscated 
two submachine guns, three grenades, 
knives, drugs and other contraband dur- 
ing the search. 

Guatemala: On Febmary 12, 2003, six 
prisoners at a prison in Guatemala City 
were decapitated in a riot between prison 
gangs. One of the dead was Obdulio 
Villanueva, a former sergeant major in the 
Guatemalan army who was convicted in 
200 1 of murdering Bishop Juan Gerardi in 
1998, two days after Gerardi published a 
report documenting the U.S. backed 
military’s role in murdering some 200,000 


people between 1960-1996. Villanueva 
was killed a day before an appeals court 
reversed his conviction. 

Illinois: On June 5, 2002, Doris 
Harper, a guard at the state’s civil com- 
mitment center for sexually violent 
predators in Joliet was sentenced to 12 
years in prison after pleading guilty to 8 
counts of helping SVP Paul Runge es- 
cape from a van taking him to a court 
hearing in Chicago in October, 2000. 
Runge, who is accused of killing six 
women and an 1 1 year old girl, was recap- 
tured shortly afterwards. 

Iraq: On October 20, 2002, president 
Saddam Hussein declared an amnesty 
freeing all prisoners except those convicted 
of spying for the United States and Israel. 
The mass release is the first of its kind in 
the Middle East and affected many thou- 
sands of prisoners (exact numbers were not 
reported in the media). The Iraqi govern- 
ment stated it had declared the amnesty in 
gratitude for Hussein being elected to a 
new seven year term as president with 
1 00% of the eligible vote the week before. 
The released prisoners include political dis- 
sidents and common criminals, many of 
whom had been given lengthy prison sen- 
tences under Hussein’s “tough on crime” 
campaign in the early 1990’s when United 
Nations sanctions sparked a crime wave in 
Iraq. Corporate media reports largely ig- 
nored the Iraqi government’s mass 
execution of political prisoners, especially 
communist militants, in the 1990s. 

Kansas: In October, 2002, the last 
prisoners were moved from the 128 year 
old United States Disciplinary Barracks 
(USDB) at Ft. Leavenworth, into a mod- 
em, $68 million maximum security prison 
designed to hold 500 men. The new facil- 
ity currently holds 437 prisoners, six of 
whom are awaiting execution. The fate of 
the old prison, built in 1 875 , has not been 
decided. The prison holds military per- 
sonnel convicted of violating the Uniform 
Code of Military Justice in all four 
branches of the military. Enlisted person- 
nel sentenced to more than seven years 
imprisonment and all officers convicted 
of a crime are sent to the USDB. Enlisted 
personnel serving shorter sentences go 
to regional prisons around the country. 

Kentucky: On October 15, 2002, 
Christy Bishop, a secretary at the Luther 
Luckett Correctional Complex (LLCC) in 
Lagrange, filed a lawsuit claiming she was 
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sexually assaulted by the prison medical 
director, Harold Crall, in 1999 when she 
underwent a physical exam required to be 
hired by the prison. Sonya Jemley, a social 
worker at the prison, had already filed a 
lawsuit claiming Crall raped her during a 
medical hiring exam at the prison. In 1 994 
Crall had his medical license suspended 
after he was found to engage in “inappro- 
priate sexual contact with female patients.” 
Crall had also sued his insurance carrier 
demanding disability payments after he 
was diagnosed as a “sex addict.” In 1998 
the state medical licensing board reinstated 
Craft’s license as long as he did not per- 
form obstetric or gynecological exams or 
treat female patients. The DOC promptly 
hired Craft as the medical director of the 
LLCC. After J emley complained of the rape, 
Craft stopped examining female DOC em- 
ployees even though the DOC purportedly 
investigated claims by both women and 
cleared Craft of aft misconduct allegations. 

Kenya: In October, 2002, JonNjuguna 
escaped from prison and immediately went 
to the office of the nation’s Commissioner 
of Prisons to complain that the country’s 
50,000 prisoners are starving to death be- 
cause guards steal their food. Some 90 
prisoners a month die from starvation, tor- 
ture and illness. Njuguna first went to the 
offices of the country’s largest newspa- 
per. The prison system responded by 
trying to discredit him by disputing imma- 
terial elements of his story (whether he was 
serving a seven year sentence or an 11 
year sentence). “To his allegations of star- 
vation and buggery, no response,” noted 
The Economist of London. 

Michigan: In February, 2003, Michi- 
gan Department of Corrections (DOC) 
officials disclosed that Michael Powell, a 
22 year employee who heads the Pris- 
oner Affairs Division, which responds to 
prisoner grievances, was being investi- 
gated for sending abusive e mails to 
Amiko Kensu, the wife of prisoner 
Temujin Kensu. Kensu was convicted of 
murder under the name Frederick Free- 
man and later changed his name in prison. 
Amiko operates a website claiming her 
husband’s innocence. Beginning Janu- 
ary 15, 2003, Powell sent the website e 
mails such as “I an only hope you en- 
counter a *** like Freeman and that the 
*** murders a loved one of yours.” 
“Freeman’s right where he belongs and 
will take his last worthless breath there.” 
Referring to Temujin’s heart disease, 
“With any luck, Freeman’s infirmities will 
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catch up with him and kill his sorry *** 
before old age does.” Amiko tracked 
Powell’s screen name of 
“Greatlakesdiver” and recognized his 
name from prison correspondence he had 
sent her husband. In one e mail, Powell 
says: “I will celebrate the day Freeman 
croaks in prison and 1 will do aft 1 can to 
ensure that it happens.” Prison officials 
did not begin to investigate the matter 
until contacted by the Lansing State Jour- 
nal. 

New York: In February, 2003, the 
New York Department of Correctional Ser- 
vices and the Bureau of Prisons banned 
Warith Deen Umar, 58, an Islamic chap- 
lain, from visiting state or federal prisons 
after he was quoted in the Wall Street 
Journal as making statements sympa- 
thetic to the 9-11 attackers. Specifically, 
“Even Muslims who say they are against 
terrorism secretly admire and applaud the 
hijackers.” He is quoted as saying the hi- 
jackers should be honored as martyrs and 
criticizing U.S. foreign policy. Umarclaims 
his comments were taken out of context. 
Umar retired as head Muslim chaplain for 
the DOCS in 2000 after 25 years of DOCS 
employment. Since then, he has visited 
New York state prisons as a volunteer and 
he held a $37 an hour contract as a chap- 
lain at a federal prison. State and federal 
prison officials cited the Wall Street Jour- 
nal story as the reason for the ban. The 
newspaper stands by the story. 

North Carolina: On January 24, 2003, 
the Department of Corrections announced 
it has disciplined an unidentified guard and 
manager at the Union Correctional Center 
in Monroe for using four prisoners to help 
them with home improvement projects, in- 
cluding harvesting two pick up truck loads 
of slate from a prison quarry. DOC rules 
prohibit using prisoners and state resources 
for personal gain. The guard received a 5% 
pay cut. The manager was transferred and 
has since retired. 

North Carolina: On May 16, 2002, 
Gregory Thomas, 37, a cafeteria manager 
at the North Carolina Institution for 
Women entered an Alford plea to three 
misdemeanor charges of attempted as- 
sault on a female. Prosecutors claim 
Thomas had sex with at least three female 
prisoners. Thomas was fined $300 and 
sentenced to 45 days in jail, which was 
suspended if he completes three years of 
probation. Thomas was charged after a 
state police investigation into sexual mis- 
conduct at the prison, the state’s largest 


ADOPTION 

Are You Or Someone You Know 
PREGNANT? 
Considering Your Options? 

I Am A Loving, Caring, Educated, 
And Financially Secure Woman 
Who Wishes To Share My Heart, 
Suburban Home And Extended 
Family With A Newborn. 

A Lifetime Filled With Love, Hugs, 
Happiness, Warmth, Security, 
Educational/Cultural Opportunities 
And A BRIGHT FUTURE 
Await Your Baby. 

I Would Like Very Much To Hear 
From ALL SERIOUS Parties. 

To Arrange A Time To Speak 
Please Write Me At: 

Lois, C/O J.&. 

PO Box 1916 
PPB, NJ 08742 

Medical/Legal Expenses Paid 

ADOPTION 


for women. Prison guard Wendell Borom, 
36, was sentenced to a day in jail and 18 
months probation after entered an Alford 
plea to three counts of sexual activity by 
a custodian. 

Pennsylvania: On February 4, 2003, 
some two dozen prisoners on death row 
at the State Correctional Institution in 
Graterford ended a hunger strike after 
prison officials agreed to meet their de- 
mands by improving visiting hours and 
conditions to make them consistent with 
those at the state’s other death row in 
Waynesburg. The hunger strike lasted 
four days. Other demands included con- 
tact visits, more out of cell time, access 
to congregate religious services and bet- 
ter sanitation. 

Peru: on December 20, 2002, two 
prisoners were killed and 43 wounded in 
a fight between prisoners at the 
Lurigancho prison in Lima. Designed to 
hold 1,800 prisoners, Lurigancho currently 
holds over 7,000. 

Rhode Island: On July 9, 2002, Dunn 
Beckett, 33, was sentenced to 33 months 
in federal prison after being convicted of 
possessing steroids and a sawed off shot- 
gun. He remains free on bail while 
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appealing his conviction. Until his con- 
viction Beckett was a guard at the Donald 
Wyatt Detention Facility in Central Falls 
for 8 years. Fie was also president of the 
Rhode Island Private Correctional Offic- 
ers Union, which represents employees 
of private prisons in the state. Beckett 
was employed by Cornell Corrections, 
which runs the Wyatt facility on contract 
for the federal Bureau of Prisons. 

Texas: On August 6, 2002, Bernard 
Lado, 39, died of a head injury after fight- 
ing with Christopher Perales, 23 , when both 
were prisoners in the Ft. Worth city jail. 
The death was ruled a homicide but no 
charges were filed because Perales fought 
in self defense after Lado attacked him. 
Lado fell after being punched, hit his head 
on the floor and died later in a hospital. 

Texas: On January 2, 2003, 82 Ari- 
zona prisoners held at the Newton County 
Correctional Center under a contract with 
Correctional Services Corporation, rioted 
by flooding dormitories, breaking win- 
dows and television sets. CSC staff 
quelled the uprising by firing pepper 


spray into the dormitories. Since Novem- 
ber, 2002, Arizona prisoners have been 
farmed out to the Newton County jail to 
cut costs and relieve overcrowding in 
Arizona prisons. Arizona prison system 
spokesman Mike Arra said no more pris- 
oners would be transferred until an 
investigation of the incident was com- 
pleted. “I doubt this will throw a wrench 
into the works with this private prison 
contract,” Arra said. The riot caused an 
estimated $ 1 5,000 in damages. 

Texas: On January 8, 2003, Charles 
White Jr., 43, a prisoner at the Connally 
Unit in Kenedy took an unidentified 26 
year old female nurse hostage at knife- 
point for three hours before surrendering. 
The hostage was unharmed. White is 
serving a 99 year sentenced for armed 
robbery, attempted rape and assaulting a 
public servant. 

Texas: On September 6, 2002, a 
Bowie county jury convicted Chris 
Hubbard, 20, of manslaughter and sen- 
tenced him to life in prison for killing 
Ronder Townsell, 40, his cellmate at the 
Telford Unit prison. Townsell was found 
dead of sepsis in the cell he shared with 
Hubbard on April 1 9, 2002. A coroner de- 


termined the sepsis was caused by bro- 
ken ribs that formed an abscess. The jury 
acquitted Hubbard of capital murder 
charges and declined to impose the death 
penalty. Hubbard testified that he beat 
Townsell when the latter tried to sexually 
assault him. Townsell had been convicted 
of attempted rape and burglary. Hubbard 
was serving sentenced for murder, aggra- 
vated assault and aggravated robbery at 
the time of Townsell’s death. 

Wisconsin: On October 4, 2002, Tho- 
mas Deering, 28, escaped from the 
Waupun Correctional Institution by hid- 
ing on a Coca Cola truck that had made a 
delivery to the prison commissary where 
he worked. Deering then broke out of the 
truck, hitched a ride to a convenience 
store, called his attorney and told him he 
couldn’t spend the rest of his life in prison 
where he was serving a 60 year sentence 
for burglary, kidnapping and rape. On 
December 1, 2002, Deering was captured 
in Los Angeles driving a Honda Accord 
with no license plates that was reported 
stolen in Illinois. Deering’s escape is the 
first from Waupun since 1980 and the first 
from a maximum security prison in that 
state since 1990. B 
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Capital Crimes, by George Winslow; Monthly Review Press, 360 pages. 
$19.00. Easy to read explanation of how economic policies create and 
foster crime and how corporate and government crime is rarely pursued or 
punished. Shows connections between crime and policies 
on file environment, banking and other issues. 1024 |__[ 

Lockdown America: Police and Prisons in the Age of Crisis, by 

Christian Parenti; Verso, 290 pages. $17.00. Radical analysis of file ruling 
class war on the poor via the criminal justice system. Well supported by 
the facts and first hand reporting. Covers paramilitary policing and 
SWAT teams, urban pacification and zero tolerance 
policing, the INS/Border Patrol and Prisons. 1002 

The Perpetual Prisoner Machine: How America Profits from Crime; by 

Joel Dyer; Westview Press, 318 pages. $19.00. Expose on who profits from 
the prison industrial complex: private prisons, banks, investment houses and 
small companies. Explains how prison growth means more 
profit for business. 1025 

Crime and Punishment In America: Why the Solutions to America’s 
Most Stubborn Social Crisis Have Not Worked - And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. Effective rebuttal to file right 
wing proponents of prison building. Fact based argument showing crime is 
driven by poverty. Debunks prison myths and discusses 
proven, effective means of crime prevention. 1019 

Twice the Work of Free Labor: The Political Economy of Convict 
Labor in the New South, by Alex Lichtenstein; Verso, 264 pages. 
$19.00. History of prison slave labor in industrializing file post civil war 
Southern economy. Explains how prison slavery was an integral part of file 
American economy in file post civil war era. Puts today's 
prison slave labor practices into context. 1012 

The Politics of Heroin: CIA Complicity in the Global Drug Trade, by 

Alfred McCoy; Lawerence Hill Books, 634 pages. $32.95. Latest Edition 
of the scholarly classic documenting U.S. government 
involvement in drug trafficking. 1014 

States of Confinement: Policing, Detention and Prison, revised and 
updated edition, by Joy James; Saint Martins Press, 368 pages. 
$19.95. Activists, lawyers and journalists expose file 
criminal justice system’s deeply repressive nature. 1032 

No Equal Justice: Race and Class in the American Criminal 
Justice System, by David Cole; The New Press, 218 pages. $15.95, 
Devastating critique showing how the criminal justice system 

perpetuates race and class inequality, creating a two 

tiered system of justice. 1028 

Ten Men Dead: the story of the 1981 Irish hunger strike, by 

David Beresford; Atlantic Monthly Press, 334 pages. $13.50. Relies 
on secret IRA documents and letters smuggled out from the IRA 
political prisoners during their 1981 hunger strike at 
the infamous Long Kesh prison in Belfast. 1006 |__1 

Prison Writing in 20th Century America, by H. Bruce Franklin; 
Penguin, 1998, 368 Pages. $13.95. From Jack London to Iceberg 
Slim, George Jackson and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing de- 
scribing life behind bars in America. 1022 |__[ 


Prison Legal News 


33 


April 2003 

























2002 PLN Index 

Now Available! 

The 2002 Index of PLN articles has over 100 
pages of detailed information about each article 
that appeared in PLN during 2002. The infor- 
mation includes author, issue and page number, 
case names, citations, etc. Each article is in- 
dexed by one or more of almost 500 possible 
topics covered in Ihe article, such as medical 
neglect, sexual assault, etc. 

The Supplemental Index is only $10 plus a $5 
shipping charge. However it can be combined 
with other Indexes or books for a single $5 
shipping charge. Use Ihe order form at the bot- 
tom of Ihe page or call PLN at 206-78 1 -6524! 


PLN Article Indexes 

Available for 1990 to 1995, 1996 to 1998 and 1999 to 2001 


Each of PLN’s three article indexes enable you to find articles dealing with specific 
topics during tine years covered by tine index. Articles can be found based on nearly 
500 possible topics, such as medical neglect, sexual assault, visitor strip searches, etc. 

Each article index is more than 325 pages, and the detailed information about PLN 
articles includes: title and author, issue and page number, topics covered; case names 
and citations; verdicts and settlements; the state or region coveted and if it is state, BOP 
or jail specific. The three article indexes are a valuable resource for prison litigators! 

Each index is only $22.50 for any purchaser. Shipping is $5 for any size order, and an 
index order can be combined with a book order for a single $5 shipping cliatge. Use tire 
older form at the bottom of the page, or call PLN at 206-78 1 -6524 ! 


Hepatitis and Liver Disease: What you Need to Know, by Melissa 
Palmer, MD; Avery, 457 pages. $14.95. Describes symptoms and 
treatments of hepatitis and other liver diseases. Includes] 
bibliography and index. 1031 

Worse Than Slavery: Parchman Farm and the Ordeal of Jim 
Crow Justice, by David Oshinsky; The Free Press, 306 pages. $14.00. 
Historic analysis of modern prison slave labors roots in chattel slavery. 
Focuses on prison plantations and self sustaining prisons. Analyzes the 
impact segregation had in ensuring blacks were imprisoned and their 
labor exploited. Must reading to understand prison slave] 
labor today. 1007 

Acres of Skin: Human Experiments at Holmesburg Prison, by 

Allen Homblum; Routledge Press, 297 pages. $16.00. Detailed expose 
on the widespread practice of using American prisoners in medical and 
military experiments and of testing cosmetics, drugs and chemicals on 
prisoners. The experiments took place until the mid 1970’s. Compares 
American prisoner experiments to those carried out by] 

Nazi doctors in concentration camps. 1020 

Soledad Brother: The Prison Letters of George Jackson, by George 
Jackson; Lawrence Hill Books, 368 pages. $16.95. Lucid explanation of 
the politics of prison by a well-known prison activist. More] 
relevant now than when it first appeared 30 years ago.1016 ] 

All Things Censored: Mumia Abu-Jamal, edited by Noelle Hanra- 
han, Seven Stories Press, 303 pages. $14.95. Includes] 
seventy- five articles written by Abu-Jamal. 1040 


Mail payment 
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Marijuana Law: A Comprehensive Legal Manual, by Richard Boire; 
Ronin, 271pages. $17.95, Detailed examination on how to reduce the 
probability of arrest and successful prosecution for people accused of the 
use, sale or possession of marijuana. Invaluable information on legal 
defenses, search and seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to avoid] 
prison and much more. 1008 1__| 

Prison Masculinities, edited by Don Sabo, Terry Kupers and Willie 
London, Temple Univ. Press, 296 pages. $24.95. Explores how prisons mirror 
the worst aspects of society-wide gender relations. Includes essays by activists, 
academics, and prisoners. Includes an essay by Angela Davis exploring the 
roots of the prison system and the current expansion of correc-] 
tions into the "prison-industrial complex." 1039 |__1 

Prison Madness: The Mental Health Crisis Behind Bars and What 
We Must Do About It, by Teny Kupers; Jossey Bass, 245 pages. 
Hardback only. $25.00. Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons and jails. Covets all aspects of 
mental illness, prison rape, racism, negative effects of long 
tenn isolation in control units and much more. 1 003 

Criminal Injustice: Confronting the Prison Crisis, by Elihu 
Rosenblatt; South End Press, 374 pages. $18.00. A radical critique of 
the prison industrial complex. Includes writing by many] 

PLN writers. 1009 

Prison Nation, edited by Tara Herival and Paul Wright, 332 pages. $19.95. 
PLN’s new book — See ad in this issue for details. 1041 \~ I 
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Know Your Rights! 


Get The Hands-On Guides 
That Have Helped Thousands 


Buy Your Copy Today! 

Due to budget cuts, if 
you don’t buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your copies 
today to make sure 
you have the hands- 
on help £ 

you need! 


Prisoners’ Self-Help Litigation Manual, 3 rd Edition us$32.95 




Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston and Daniel Manville, this valuable publication includes an outline of Federal and State legal sys- 
tems and relevant terminology. This essential resource will help you to understand your rights, and will 
present possible remedies. 

This publication includes: 

• Conditions of Confinement • Civil Liberties in Prison • Equal Protection of the Laws 

• Procedural Due Process • Litigation • Pre-Trial Detainees’ Rights • Action, Defenses and Relief 

• Legal Research and Writing 


Introduction to the Legal System of the United States us S2 9.50 


This publication will help you to understand the fundamental principles of the United States legal sys- 
tem. Written by E. Allan Farnsworth, Professor of Law at Columbia University School of Law, this text 
has been required introductoiy reading in law schools for nearly 20 years. 


You receive coverage on: 

• Historical Background • Legal Education • Legal Profession • 

• Secondary Authority Classification • Procedure • Private Law 


The Judicial System 
• Public Law 


Statutes 


Oceana -5^ 
Publications, Inc. 


Brief Writing and Oral Argument, 8th Edition us$35.oo 


This text provides guidance on the art of preparing oral and written arguments, and explains how to be 
effective and persuasive in court. One of the authors has more than twenty years of experience as a trial 
judge in the U.S. Courts of Appeals, and in this book he shares the secrets to success. 

This book includes current explanations relating to Courts of Appeals including: 

• Function • Structure • Procedures • Rules of Court • Standards of Review 

• Citing Laws in Your Arguments 
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Federal Legal Standards For Prison Medical Care 

by Dan Manville 


T he State is required to provide 
adequate medical care to those 
it confines. 1 In this time of shrinking 
budgets, many prison systems have 
turned to contracting with private health 
care providers to meet their legal obliga- 
tions. Some states have turned most of 
their health care services over to private 
companies such as Correctional Medi- 
cal Services, Inc. (CMS), even though 
CMS’s record for providing health care 
is dismal. 2 In Michigan, since CMS has 
taken control of providing medical care 
to Michigan’s prisoners, the complaints 
that the author and others have received 


Inside 

Editorial 

12 

Parents ’Project 

14 

Prison Rape 

16 

Ohio Parole Ruling 

19 

Washington L&I Law Struck Down 

21 

BOP Communion Wine Ban 

22 

Sex Offender Registries 

24 

No Artificial Insemination 

25 

ADA Applies to New Jersey Court 

26 

$100,000 Pennsylvania Verdict Upheld 28 

Kosher Diets in Colorado 

30 

Prison Population Grows 

33 

News in Brief 

34 


pertaining to medical care have increased 
significantly. This article discusses the 
federal legal standard for providing medi- 
cal care, what level of care will and will not 
violate this Federal standard, how private 
companies or their staff may be liable, and 
the impact the Prison Litigation Reform Act 
(PLRA) has on that Federal standard. 

A. Eighth Amendment - Deliberate 
Indifference Standard 

Under the Eighth Amendment to the 
United States Constitution 3 , prison offi- 
cials are required to provide prisoners with 
“reasonably adequate” medical care. 4 
Courts have defined adequate medical 
care as “services at a level reasonably 
commensurate with modem medical sci- 
ence and of a quality acceptable within 
prudent professional standards,” 5 and at 
“a level of health services reasonably de- 
signed to meet routine and emergency 
medical, dental and psychological or psy- 
chiatric care.” 6 

In 1976, the United States Supreme 
Court established the standard used by 
lower federal courts to review claims by 
prisoners of denial of medical care. In 
Estelle v. Gamble, the Supreme Court 
stated: “[Deliberate indifference to se- 
rious medical needs of prisoners 
constitutes the ‘unnecessary and wan- 
ton infliction of pain, ’ proscribed by the 
Eighth Amendment. This is true whether 
the indifference is manifested by prison 
doctors in their response to the 
prisoner’s needs or by prison guards in 
intentionally denying or delaying ac- 
cess to medical care or intentionally 


interfering with the treatment once pre- 
scribed.” 7 

The Estelle Court went on to state 
that mere negligence in providing of medi- 
cal care does not violate the Eighth 
Amendment: “[A] complaint that a phy- 
sician has been negligent in diagnosing 
or treating a medical condition does not 
state a valid claim of medical mistreatment 
under the Eighth Amendment. Medical 
malpractice does not become a constitu- 
tional violation merely because the victim 
is a prisoner.” 8 

Recently, lower federal courts have 
made it clear that gross negligence in pro- 
viding medical care also does not violate 
the Eighth Amendment. 9 Courts have 
held that repeated acts of negligence by 
staff do not constitute deliberate indif- 
ference. 10 

There are two components to estab- 
lishing violations of the Eighth 
Amendment’s “cruel and usual punish- 
ment” provision as it relates to medical 
care: (1) the “objective component,” i.e., 
did the prisoner have a serious medical 
need, and (2) the “subjective 
component, ”or better known as the state 
of mind of the officials who were respon- 
sible for the medical care. 11 

1. Objective Component - Serious 
Medical Need 

To violate the Eighth Amendment, 
deprivations of medical care must be se- 
rious enough to amount to the “wanton 
and unnecessary infliction of pain.” 12 
Prison officials need not inflict an actual 
physical injury 13 or cause lasting or per- 
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manent injury to be liable for violation of 
the Eighth Amendment. 14 Often, the 
length of time a prisoner is subjected to 
pain in a medical case will play a signifi- 
cant part in determining whether the 
denial of care was deliberate indiffer- 
ence. 15 

A medical need is serious if it “has 
been diagnosed by a physician mandat- 
ing treatment or ... is so obvious that even 
a lay person would easily recognize the 
necessity for a doctor’s attention.” 16 A 
“serious” medical need exists if the fail- 
ure to treat that condition resulted in 
further significant injury or chronic and 
persistent pain for the prisoner. 17 A medi- 
cal condition may also be serious if it 
“significantly affects an individual’s daily 
activities.” 18 

In Parrish v. Johnson, the Sixth Cir- 
cuit held that no physical injury is 
required for a prisoner to recover on an 
Eighth Amendment claim of deliberate 
indifference to medical needs. 19 The court 
stated that extreme conduct by prison 
staff which causes severe emotional dis- 
tress is sufficient to state an Eighth 
Amendment claim. 20 In Borretti v. 
Wiscomb, the Sixth Circuit held that an 
Eighth Amendment claim was stated 
when a prisoner suffered pain as a result 
of a disruption in the prescribed plan of 
treatment, even though the wound even- 
tually healed. 21 

2. Subjective Component - State of 
Mind of Prison Staff 

A prison staff member is “deliberately 
indifferent” under a subjective standard 
if the staff “knows of and disregards an 
excessive risk to inmates’ health or 
safety....” 22 This does not require proof 
of an intent to inflict pain or a detailed 
inquiry into the prison staff’s state of 
mind, 23 but the conduct or lack of con- 
duct must demonstrate a knowing 
indifference to serious medical needs. 24 

The prisoner must establish that 
there was a purposeful act or failure to 
act on the part of the prison staff to a 
serious medical need. 25 “An accident, 
although it may produce added anguish, 
is not on that basis alone to be character- 
ized as wanton infliction of unnecessary 

2 


pain” sufficient to demonstrate deliber- 
ate indifference, 26 nor does “an 
inadvertent failure to provide adequate 
medical care” by itself create a cause of 
action under 1983. 27 A prisoner must es- 
tablish that prison staff purposefully 
ignored or failed to respond to the pain 
or possible medical need in order for de- 
liberate indifference to be established. 28 
The Sixth Circuit stated: “In order to state 
an Eighth Amendment claim in a medical 
mistreatment case, a prisoner must show 
unnecessary suffering brought about by 
the deliberate indifference of prison ... 
staff to his needs.” 29 

Courts have held that when the need 
for medical treatment is obvious, medical 
care that is so cursory as to amount to no 
treatment at all may constitute deliberate 
indifference. 30 Also, a court held that “[a] 
doctor’s decision to take an easier and 
less efficacious course of treatment” may 
constitute deliberate indifference. 31 Un- 
der the Eighth Amendment, doctors are 
required to provide appropriate medical 
care for serious medical needs and can- 
not take short-cuts. 

Examples of Deliberate Indifference 

(a) Handicapped Prisoners 321 Under 
the Eighth Amendment, prison staff must 
provide reasonably adequate care to pris- 
oners with disabilities. 33 Deliberate 
indifference was found to exist when a 
doctor knew of a prisoner’s paralysis, 
knew that a wheelchair could not fit in 
the prisoner’s cell, and knew that the pris- 
oner could have been admitted to the 
infirmary if the doctor so chose. The doc- 
tor refused to place the prisoner in the 
infirmary and the prisoner also was not 
able to care properly for his medical con- 
dition. 34 In another case, a court found 
that prison staff were deliberately indif- 
ferent to a prisoner when they took no 
steps to correct the following conditions 
that they knew about: wheelchair would 
not fit in the cell; confinement to bunk for 
about three months with no opportunity 
to move about or exercise injured limbs; 
and no access to a shower even though 
he had problems controlling urination and 
bowel movements. 35 

(b) Dental Care: In deciding whether 
the failure to provide adequate dental care 
exhibits deliberate indifference, a court 
will review the particular facts of the 
case. 36 The court will consider the pain 
suffered by the prisoner from the delay in 
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providing the dental care, 37 the deteriora- 
tion of the teeth due to a lack of 
treatment, 38 and the inability of the pris- 
oner to engage in normal activities while 
being denied dental care. 39 In one dental 
care case, the court held that three to five 
seconds of being subjected to a drilling 
procedure is not deliberate indifference 
“where there is a medical reason that an- 
esthetic or anesthesia cannot be safely 
or conveniently provided,....” 40 

(c) Disagreement With Doctor as to 
Medical Care: A refusal to permit medical 
treatment may, in certain circumstances, 
state an Eighth Amendment claim. 41 How- 
ever, a difference of opinion between a 
prisoner and prison medical staff as to 
what treatment is proper and necessary 
does not give rise to a deliberate indiffer- 
ence claim. 42 The Sixth Circuit has stated: 
“Where a prisoner has received some 
medical attention and the dispute is over 
the adequacy of the treatment, federal 
courts are generally reluctant to second 
guess medical judgments and to 
constitutionalize claims which sound in 
state tort law.” 43 

(d) Delay in Medical Treatment: An 
issue that is common in most prison medi- 
cal care systems is delay in approving 
medical care or in its implementation once 
ordered. However, delay by itself will not 
violate the Eighth Amendment. 44 In de- 
ciding whether delay in medical care rises 
to the level of deliberate indifference, 
courts will look at the length of delay, 45 
the detrimental effect of such delay 46 and, 
most importantly, the pain that results from 
such delay. 47 

In prison systems, generally, most 
non life-threatening medical conditions 
are subject to significant delays in the 
providing of treatment. When signifi- 
cant delay and substantial pain are 
present in these non life-threatening 
situations, an Eighth Amendment vio- 
lation may exist. 48 

(e) Prescribed Treatment: An Eighth 
Amendment claim is stated by the failure 
of prison staff to provide prescribed 
crutches, bedding and/or medication. 49 
Prison staff delaying for non-medical rea- 
sons the recommended treatment of a 
prisoner is in violation of the Eighth 
Amendment. 50 In one case, a court found 
that prison staff confiscation of a sling 
interfered with previously prescribed 
medical treatment in violation of the Eighth 
Amendment. 51 


(f) Access to Outside Care: A pris- 
oner has no independent constitutional 
right to medical care outside the institu- 
tion. 52 However, since a prison medical 
care system rarely provides the complete 
range of necessary medical services 
within their walls, the failure to obtain the 
necessary medical care for a prisoner from 
a source outside the prison may consti- 
tute deliberate indifference. 53 To state a 
claim for failure to provide medical care at 
an outside medical facility, the prisoner 
must demonstrate that the medical need 
“was ‘sufficiently serious’ to meet the ob- 
jective element of the deliberate 
indifference test,”, and that the delay in 
meeting that need caused “substantial 
harm.” 54 Finally, prison officials “may not 
allow security or transportation concerns 
to override a medical determination that a 
particular inmate is in need ofprompt treat- 
ment and must be transported to an 
appropriate facility.” 55 

B. Supervisory Liability 

The director of the prison system, 
the medical director, and the warden can- 
not be held personally liable for every 
unconstitutional act that takes place in a 
prison. 56 Stated otherwise, “There must 
be a showing that the supervisor encour- 
aged the specific incident of misconduct 
or in some other way directly participated 
in it ...,” 57 There must be a showing that 
supervisory personnel either personally 
participated in the acts comprising the 
alleged constitutional violation or insti- 
gated or adopted a policy that violated 
the prisoner’s constitutional rights. 58 

Generally, courts have applied a three- 
prong test to determine whether a 
supervisor is liable: (1) whether the 
supervisor’s failure to adequately train 
and supervise subordinates constituted 
deliberate indifference to a prisoner’s 
medical needs; 59 (2) whether a reasonable 
person in the supervisor’s position would 
understand that the failure to train and 
supervise constituted deliberate indiffer- 
ence; 60 and (3) whether the supervisor’s 
conduct was causally related to the 
subordinate’s constitutional violation. 61 

Co-Payment for Medical Care 

Courts have held that charging pris- 
oners who can pay for medical care is 
permitted, and does not constitute delib- 


erate indifference or violate due pro- 
cess. 62 If the prisoner’s refusal to pay 
results in any delay or denial of medical 
care, prison staff will not be found to be 
deliberately indifferent. 63 Prison staff’s 
refusal to provide medical care based 
upon the lack of ability to pay would con- 
stitute deliberate indifference if the 
medical care sought was for a serious 
medical need. 64 

Impact of Prison Litigation Reform Act 
(PLRA) 

1. Physical Injury Requirement 

Section 1997e(e), of 42 U.S.C., pro- 
vides: “No federal civil action may be 
brought by a prisoner confined in a jail, 
prison, or other correctional facility, for 
mental or emotional injury suffered while 
in custody without a prior showing of 
physical injury.” 

On its face, the statute would appear 
to allow prison officials carte blanche to 
impose mental and emotional injury on 
prisoners as long as there are no “physi- 
cal injuries.” However, courts have held 
that the statute does not preclude injunc- 
tive relief when no “physical injury” is 
involved. 65 

Congress failed to define the term 
“physical injury” and also failed to pro- 
vide a reference in the legislative history 
of the PRLA as to what this term means. 66 
However, Congress did make it clear that 
a prisoner had to allege only a “physical 
injury” and not a “severe physical injury” 
to recover damages for mental or emo- 
tional injuries. The question then 
becomes what is meant by the term 
“physical injury” in regards to a claim of 
deliberate indifference to a medical need. 

In determining what words in a stat- 
ute mean, courts will examine the 
language of the statute to determine if 
the meaning can be ascertained. If the 
language of a statutory provision is clear 
and unambiguous on its face, the lan- 
guage is then presumed to have a plain 
meaning unless the text suggests an ab- 
surd result. 67 In determining the meaning 
of words, such as “physical injury,” a 
court may “refer to dictionaries for guid- 
ance.” 68 “Physical” is defined by the 
dictionary to mean, “of or relating to the 
body; concerned or preoccupied with the 
body and its needs.” 69 “Injury” is de- 
fined as “an act that damages, harms, or 
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hurts: an unjust or undeserved infliction 
of suffering or harm: wrong.” 70 In apply- 
ing these two definitions to medical 
cases, prisoners should be able to estab- 
lish a “physical injury” if there has been 
any swelling or infection, any deteriora- 
tion (change) in a body part, or trauma 
which resulted in substantial pain from 
the harm caused by prison staff. 71 

Some courts have held § 1997e(e) 
“physical injury” provision is inapplicable 
when a prisoner asserts a violation of a 
fundamental constitutional right, such as 
medical care, for which a physical injury 
is not necessarily an element of that 
claim. 72 Other courts have required at 
least a de minimis injury to meet the 
“physical injury” requirement of the 
PLRA. 73 Other courts have required a 
separate showing of physical injury, be- 
yond the showing of deliberate 
indifference, to recover damages for men- 
tal or emotional injury. 74 However, even 
if § 1997e(e) precludes an award of com- 
pensatory damages for mental or 
emotional injury based on the lack of a 
physical injury, it does not bar other forms 
of relief including nominal or punitive 
damages or injunctive relief provided 
substantive violations of fundamental 
constitutional rights are demonstrated. 75 

2. Exhaustion of Administrative 
Remedies 

Under the PLRA, a prisoner is re- 
quired to exhaust all available 
administrative remedies before bringing 
suit on a federal claim. Specifically, sec- 
tion 1997e(a) provides: “No action shall 
be brought with respect to prison condi- 
tions under section ... 1983 [of this title], 
or any other Federal law, by a prisoner 
confined in any jail, prison, or other cor- 
rectional facility until such administrative 
remedies as are available are exhausted.” 
42 U.S.C. 1997e(a). 76 This requirement 
applies even if the grievance process 
does not permit the award of money dam- 
ages and money damages is the only 
remedy being sought by the prisoner. 77 

Under the PLRA, the grievance filed 
must specifically state the issue pertain- 
ing to the denial of medical care being 
complained of and list the name or names 
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of the staff that caused the violation. 78 If 
the identity of the prison staff is not 
known, a request for the name of the 
prison staff, even if not provided in re- 
sponse to the grievance, is sufficient for 
exhaustion purposes. 79 

Liability of Contractual Providers 

If the State contracts out to a private 
entity one of its traditional functions, such 
as providing medical services to prison 
prisoners, the private entity may be sued 
under 42 U.S.C. § 1983 as one acting “un- 
der color of state law.” 80 A private entity 
providing contractual services which are 
a traditional function of a State can raise 
most of the defenses that the State can 
when sued. 81 However, people who pro- 
vide services to prisoners on a one-time 
basis without a contract with the State do 
not act under color of state law. 82 Further, 
private contractors are not entitled to the 
defense of qualified immunity in lawsuits 
alleging violation of constitutional rights. 83 

Even though the State has contracted 
with a private entity to provide medical 
care, State prison officials can be liable if 
the contractor does not provide adequate 
medical care and the State has knowledge 
of that failure. As the Court noted in West 
v. Atkins'. “Contracting out prison medi- 
cal care does not relieve the State of its 
constitutional duty to provide adequate 
medical treatment to those in its custody, 
and it does not deprive the State’s pris- 
oners of the means to vindicate their 
Eighth Amendment rights. The State bore 
an affirmative obligation to provide medi- 
cal care to [the prisoner]...." 84 

Conclusion 

The requirement that the State must 
provide adequate medical care to prison- 
ers still exists regardless of shrinking 
budgets and contracting out of that care. 
The PLRA has not directly impacted on 
the State’s obligation to provide adequate 
medical care. What probably is now re- 
quired pursuant to the PLRA, if 
compensatory damages is sought in a 
lawsuit, is to allege some type of “physi- 
cal injury” that either caused the need for 
the medical care or resulted from the care. 
Finally, the administrative grievance pro- 
cess must be exhausted, which requires 
stating in the grievance the person who 
failed to provide the medical care and the 
medical care that was not provided. 
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Notes 

1 Estelle v. Gamble, 429 U.S. 97, 103,97 
S.Ct. 285 (1976). (“An inmate must rely on 
prison authorities to treat his medical needs; 
if the authorities fail to do so, those needs will 
not be met....”). “Because society does not 
expect that prisoners will have unqualified 
access to health care, deliberate indifference 
to medical needs amounts to an Eighth Amend- 
ment violation only if those needs are ‘serious.’ 
“ Hudson v. McMillian, 503 U.S. 1, 9, 112 
S.Ct. 995 (1992). 

2 See, Ronald Young, “DYING FOR 
PROFITS: CMS and the Privatization of Pris- 
oner Health Care”, Prison Legal News, Vol. 
11, No. 12 (Dec. 2000). See also Moore v. 
Jackson, 123 F.3d 1082, 1088 (8th Cir. 1997) 
(“appropriate for a jury, ... to determine 
whether CMS had a custom or procedure of 
misplacing, ignoring or destroying MSRs 
[medical service request fonns] with resulting 
harm to the inmates.”). 

3 The Eighth Amendment provides: “Ex- 
cessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punish- 
ment inflicted.” U.S. Const, amend. VIII. 
Courts have held that pretrial detainees are 
entitled to the same protection afforded con- 
victed inmates who have serious medical 
needs. See Roberts v. City of Troy, 773 F.2d 
720, 723 (6th Cir. 1985). 

4 See, Wilson v. Setter, 893 F.2d 86 1 , 863 
(6th Cir. 1990); Ruiz v. Estelle, 503 F.Supp. 
1265, 1345 (S.D.Tex. 1980), affd in part and 
vacated in part on other grounds, 679 F.2d 
1115 (5th Cir. 1982), amended in part and va- 
cated in part on other grounds, 688 F.2d 266 
(5th Cir. 1982), cert, denied, 460 U.S. 1042 
(1983); Newman v. Alabama, 559 F.2d 283, 
291 (5th Cir. 1977) (state’s obligations under 
Eighth Amendment ends if it furnishes its pris- 
oners with reasonably adequate food, clothing, 
sanitation, medical care, and personal safety), 
rev’d in part on other grounds sub nom. Ala- 
bama v. Pugh, 438 U.S. 781, 98 S.Ct. 3057 
(1978) (per curiam). 

5 United States v. DeCologero, 821 F.2d 
39, 43 (1st Cir. 1987); See also Fernandez v. 
United States, 941 F.2d 1488, 1493-94 (11th 
Cir. 1991) (citing to DeCologero). 

6 Tillery v. Owens, 719 F.Supp. 1256, 
1301 (W.D.Pa. 1989), affd, 907 F.2d 418 (3d 
Cir. 1990); accord, Ramos v. Lamm , 639 F.2d 
559, 574 (10th Cir. 198), cert denied, 450 U.S. 
1041 (1981). 

7 Estelle v. Gamble, at 104-05 (citations 
and footnotes omitted). One court has stated 
that “[t]he requirement of deliberate indiffer- 
ence is less stringent in cases involving a 
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prisoner’s medical needs than in other cases 
involving harm to incarcerated individuals be- 
cause ‘[t]he State’s responsibility to provide 
inmates with medical care ordinarily does not 
conflict with competing administrative con- 
cerns.’ “ See also McGuckin v. Smith, 974 
F.2d 1050, 1060 (9th Cir. 1991), (quoting 
Hudson, 503 U.S. at 5), overruled on other 
grounds, WMX Techs v. Miller, 104 F.3d 1133 
(9th Cir. 1997). 

8 Estelle v. Gamble, supra 429 U.S. at 
106 (citations and footnotes omitted) (where 
medical personnel saw inmate 17 times in 3 
months and treated back strain with bed rest, 
muscle relaxants, and pain relievers, their fail- 
ure to x-ray inmate’s broken back or 
implement other diagnostic techniques or 
treatment was not deliberate indifference); see 
also Bellecourtv. United States, 994 F.2d427, 
431 (8th Cir. 1993) (fact that prison doctor 
misdiagnosed inmate’s condition, that method 
of physical examination and treatment may 
not have followed community standards, or 
that doctor disagreed with inmate’s suggested 
course of treatment did not amount to delib- 
erate indifference). 

9 See, McGhee v. Foltz, 852 F.2d 876, 
881 (6th Cir. 1988) (claim of “gross negli- 
gence” does not violate Eighth Amendment); 
Walker v. Norris, 917 F.2d 1449, 1454 (6th 
Cir. 1990) (“gross negligence cannot support 
a section 1983 substantive due process claim 
in the prison context.”); Franklin v. Zain, 152 
F.3d 783, 786 (8th Cir. 1998) (showing of 
even gross negligence is not enough to estab- 
lish deliberate indifference to serious medical 
needs (citation omitted)). 

10 See Brooks v. Deleste, 39 F.3d 125. 
129 (6th Cir. 1994); cf. Farmer v. Brennan, 
511 U.S. 825, 843 n.8, 1 14 S.Ct. 1970 (1994). 
See also Dulanyv. Carnahan, 132F.3d 1234, 
1239-40 (8th Cir. 1997), overruling DeGidio 
v. Pung, 920 F.2d 525 (8th Cir. 1990) (re- 
peated acts of negligence by themselves 
constitutes deliberate indifference). 

11 Farmer v. Brennan, supra 511 U.S. at 
834; Wilson v. Setter, 501 U.S. 294, 298-300, 
111 S.Ct. 2321 (1991). See also Crowley v. 
Hedgepeth, 109 F.3d 500, 502 (8th Cir. 1997) 
(inmate must demonstrate that the medical 
deprivation was objectively serious and that 
prison officials subjectively knew about the 
deprivation and refused to remedy it). 

12 Rhodes v. Chapman, 452 U.S. 337, 
347, 101 S.Ct. 2392 (1981); accord Wilson v. 
Seiter, 501 U.S. at 298; see also Ellis v. But- 
ler, 890 F.2d 1001, 1003 nl (8th Cir. 1989) 
(“medical condition need not be an emergency 
in order to be considered serious under 
Estelle.”). 
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13 See, e.g., Hicks v. Frey, 992 F.2d 1450, 
1457 (6th Cir. 1993) (“Extreme conduct by 
custodians that causes severe emotional dis- 
tress is sufficient” to state a claim); Parrish v. 
Johnson, 800 F.2d 600, 605 (6th Cir. 1986) 
(same). See also Hudson v. McMillian, supra 
503 U.S. at 9, where the Supreme Court held 
that the medical need only had to be “seri- 
ous.” 

14 Borretti v. Wiscomb, 930 F.2d 1150, 
1154-55 (6th Cir. 1991) (“[A] prisoner who 
suffers pain needlessly when relief is readily 
available has a cause of action against those 
whose deliberate indifference is the cause of his 
suffering.”); cf Estelle v. Gamble, supra (denial 
of medical care may result in pain and suffering 
which no one suggests would serve a penologi- 
cal purpose). Cf. Hudson v McMillian, supra 
503 U.S. at 10 (“The dissent’s theory that [pre- 
cedent] requires an inmate who alleges excessive 
use of force to show serious injury in addition 
to the unnecessary and wanton infliction of pain 
misapplies [precedent] and ignores the body of 
our Eighth Amendment jurisprudence.”) (em- 
phasis in original). See also Section V, infra, for 
a discussion as to the impact of the PLRA’s 
requirement of a physical injury to recover in a 
medical case. 

15 See Murphy v. Walker, 51 F.3d 714, 
719 (7th Cir. 1995) (“Any injury to the head 
inflicting prolonged pain and discomfort man- 
dates medical evaluation within a reasonable 
period of time.”); Heard v. Sheahan, 253 F.3d 
316, 319 (7th Cir. 2001) (“every day that the 
defendants ignored the plaintiff’s request for 
treatment increased his pain”); Robinson v. 
Moreland, 655 F.2d 887, 889-90 (8th Cir. 
1981) (weekend delay in treating a broken hand 
stated cause of action); Spain v. Procunier, 
600 F.2d 189, 199 (9th Cir. 1979) (less critical 
needs may be denied, however, for reasonable 
periods of time when disciplinary needs war- 
rant); Hunt v. Dental Dep’t, 865 F.2d 198, 
200-01 (9th Cir. 1989) (concluding that alle- 
gations of three-month delay in replacing 
dentures, which caused pain to inmate, stated 
a claim of deliberate indifference); McGuckin 
v. Smith, supra 974 F.2d at 1060 (inmate must 
show that prison officials purposefully ig- 
nored or failed to respond to the inmate’s pain 
or medical needs in order to establish deliber- 
ate indifference). 

16 Duran v. Anaya, 642 F.Supp. 510, 524 

(D. N.M. 1986) (citing to Laaman v. 
Helgemoe, 437 F.Supp. 269, 311 

(D.N.H.1977)); Henderson v. Harris, 672 
F.Supp. 1054, 1059 (N.D. 111. 1987) (citations 
omitted); Ramos v. Lamm, 639 F.2d 559, 575 
(10th Cir. 1980), cert, denied, 450 U.S. 1041 
(1981) (“Deliberate indifference to serious 
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medical needs is shown when prison officials 
have prevented an inmate from receiving rec- 
ommended treatment or when an inmate is 
denied access to medical personnel capable of 
evaluating the need for treatment.”); Aswegan 
v. Henry, 49 F.3d 461, 464 (8th Cir. 1995) 
(serious medical need is one obvious to lay- 
person or supported by medical evidence, like 
physician’s diagnosis); Coleman v. Rahija, 114 
F.3d 778, 784 (8th Cir. 2000). 

17 McGuckin v. Smith, supra 974 F.2d at 
1059-60; Gutierrez v. Peters, 111 F.3d 1364, 
1373 (7th Cir. 2000); Chance v. Armstrong, 
143 F.3d 698, 702 (2d Cir. 1998), but s eeFrahm 
v. Starks, 809 F.Supp. 26, 29 n.ll (E.D. Mich. 

1992) (“Courts utilizing this [McGuckin] 
analysis might erroneously find a constitu- 
tional violation where medical treatment has 
been purposefully denied due merely to a neg- 
ligent or mistaken assessment of a plaintiff’s 
physical condition.”). Based upon later Sixth 
C ircuit decisions, Frahm is probably not good 
law. See Boretti v. Wiscomb, supra 930 F.2d 
at 1 154-55 (needless pain is actionable even if 
there is no pennanent injury). 

18 See McGuckin v. Smith, supra 91 A F.2d 
at 1060; Koehl v. Dalsheim, 85 F.3d 86, 88 
(2d Cir. 1996) (inmate’s need for prescription 
eyeglasses constituted a serious medical con- 
dition where, as result of not having glasses, 
the inmate suffered headaches, his vision de- 
teriorated, and he was impaired in daily 
activities); Tilletyv. Owens, supra 719 F.Supp. 
at 1286. 

19 800 F.2d 600, 610-11 (6th Cir. 1986). 

20 Id. 

21 Boretti v. Wiscomb, supra 930 F.2d at 
1 154-55 (affirming that an actual injury is not 
required for a finding of an Eighth Amend- 
ment violation). 

22 Farmer v. Brennan, supra 511 U.S. at 
837; see also Rogers v. Evans, 792 F.2d 1052, 
1058 (1 1th Cir. 1986) (medical treatment that 
is “so grossly incompetent, inadequate, or ex- 
cessive as to shock the conscience or to be 
intolerable to fundamental fairness” consti- 
tutes deliberate indifference). 

23 Hicks v. Frey, supra 992 F.2d at 1455. 
In Weeks v. Chaboudy, 984 F.2d 185 (6th Cir. 

1993) , prison staff argued that they lacked 
actual knowledge of the injury that the inmate 
suffered. The district court found that “Dr. 
Chaboudy, by virtue of his long tenure at the 
facility, should have known that his refusal to 
admit the plaintiff to the infirmary would re- 
sult in the conditions which he did in fact 
endure ...” The Sixth Circuit stated that “the 
squalor in which Weeks was forced to live as 
a result of being denied a wheelchair was clearly 
foreseeable by Dr. Chaboudy.” Id. at 187. 
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Federal Standards 
(continued) 

24 See Boretti v. Wiscomb, supra 930 F.2d 
at 1 1 54-55; Byrd v. Wilson, 70 1 F.2d 592, 595 
(6th Cir. 1983) (per curiam) (deliberate re- 
fusal on the part of prison officials to provide 
an inmate with prescribed medication may 
demonstrate the state of mind of deliberate 
indifference); Milteor v. Beorn, 896 F.2d 848 
(4th Cir. 1990) (failure to provide the care 
that a treating physician himself believes is 
necessary could be found to be conduct which 
surpasses negligence and constitutes deliber- 
ate indifference (citation omitted)); Weeks v. 
Chaboudy, supra 984 F.2d at 187; Ancata v. 
Prison Health Services, Inc., 769 F.2d 700, 
704 (1 1th Cir. 1985) (when the need for medi- 
cal treatment is obvious, medical care that is 
so cursory as to amount to no treatment at all 
may constitute deliberate indifference); Brown 
v. Hughes, 894 F.2d 1533, 1537 (11th Cir.) 
(per curiam), cert, denied, 496 U.S. 928 (1990) 
(delay in access to medical care that is “tanta- 
mount to ‘unnecessary and wanton infliction 
of pain,’ “ may constitute deliberate indiffer- 
ence to a inmate’s serious medical needs 
(quoting Estelle, 429 U.S. at 104)). However, 
prison staff may rebut a claim of deliberate 
indifference to a serious medical by produc- 
ing medical records of sick calls, examinations, 
diagnoses, and medications. See Mendoza v. 
Lynaugh, 989 F.2d 191, 193-95 (5th Cir. 1993). 

25 In establishing deliberate indifference, 
imnates must frequently resort to a compari- 
son to the contemporary standard of the medical 
professional when challenging action involving 
the exercise of medical judgment by prison 
staff. Usually, inmates will be required to 
produce opinions of medical experts assert- 
ing that the inmate’s treatment was so grossly 
contrary to accepted medical practices as to 
amount to deliberate indifference. See Howell 
v. Evans, 922 F.2d 712, 719 (11th Cir. 1991). 

26 Estelle v. Gamble, supra 429 U.S. at 
105 (emphases added). 

27 Id. 

28 Scharfenberger v. Wingo, 542 F.2d 328, 
330 (6th Cir. 1976) (“a prisoner’s custodians 
cannot lawfully deny adequate medical care 
even in instances of deliberate self injury.”). 

29 Thaddeus-X v. Blatter, 175 F.3d 378, 
401 (6th Cir. 1999). 

30 See McElligottv. Foley, 182 F.3d 1248, 
1255 (11th Cir. 1999) (citing with approval 
Ancata v. Prison Health Services, Inc., supra 
769 F.3d at 704). 

31 See Waldrop v. Evans, 871 F.2d 1030, 
1033 (11th Cir. 1989); see also Campbell v. 
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Sikes, 169 F.3d 1353, 1365 (11th Cir. 1999) 
( Farmer v. Brennan, supra, did not affect 
Waldrop since it was based on the existence 
of evidence of subjective awareness of delib- 
erate indifference); McElligott v. Foley, 182 
F.3d 1248, 1255 (11th Cir. 1999) ( Waldrop 
cited with approval); Chance v. Armstrong, 
143 F.3d 698, 703 (2d Cir. 1998). 

32 Failure to provide medical care to dis- 
abled inmates may also violate the Americans 
with Disabilities Act or the Federal Handi- 
capper Act. Neither of these acts is discussed 
in this article. See, e.g., Roop v. Squadrito, 70 
F.Supp.2d 868, 876 (N.D. Ind. 1999) (must 
show how disability caused denial of medical 
care). 

33 Leach v. Shelby County, 891 F.2d 1241 
(6th Cir.), cert, denied, 495 U.S. 932 (1989) 
(“ ‘deplorable’ conditions under which inmate 
Leach was incarcerated (he was not bathed or 
given a hospital mattress for several days, in 
spite of his paraplegic condition) established 
that his serious medical needs were deliber- 
ately ignored.”); see also Kaufman v. Carter, 
952 F.Supp. 520, 527 (W.D. Mich. 1996) (“A 
medical condition that threatens one’s ability 
to walk, even if ultimately reversible, is un- 
questionably a serious matter.”). 

34 Weeks v. Chaboudy, supra 934 F.2d at 
187. 

35 Hicks v. Frey, supra 992 F.2d at 1457. 

36 See Harrison v. Barkley, 219 F.3d 132, 
136-37 (2d Cir. 2000) (“dental conditions (like 
other medical conditions) vary in severity and 
... a decision to leave a condition untreated 
will be constitutional or not depending on the 
facts of the particular case.”). 

37 See Fields v. Gander, 734 F.2d 1313, 
1 3 1 4- 1 5 (8th Cir. 1984) (“severe pain” due to 
infected tooth). 

38 See Boyd v. Knox, 47 F.3d 966, 969 
(8th Cir. 1995) (three-week delay in dental 
treatment aggravated problem); Hunt v. Den- 
tal Dep’t, 865 F.2d 198, 201 (9th Cir. 1989) 
(claim stated by three-month delay in obtain- 
ing replacement dentures); Fields v. Gander, 
734 F.2d 1313 (8th Cir. 1984) (claim stated 
by three- week delay in providing dental care); 
Williams v. Scully, 552 F.Supp. 43 1 , 432 (S.D. 
N.Y. 1982) (finding a material issue of fact as 
to deliberate indifference after an inmate was 
made to wait five and a half months for refill- 
ing of a cavity, resulting in infection and loss 
of the tooth). 

39 See Hunt v. Dental Dep ’t, supra 865 
F.2d at 200 (plaintiff complained that he was 
unable to eat properly); cf. Dean v. Coughlin, 
623 F.Supp. 392, 404 (S.D. N.Y. 1985) (hold- 
ing that “dental needs — for fillings, crowns, 
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and the like — are serious medical needs as the 
law defines that term”), vacated on other 
grounds, 804 F.2d 207 (2d Cir. 1986). 

40 Bout v. Bolden, 22 F.Supp.2d 646, 652 
(E.D. Mich. 1998). 

41 See, Mandel v. Doe, 888 F.2d 783, 788 
(11th Cir. 1989) (noting that “knowledge of 
the need for medical care and intentional re- 
fusal to provide that care constitute deliberate 
indifference”); Monmouth County Correc- 
tional Institution Inmates v. Lanzaro, 834 F.2d 
326, 346 (3d Cir. 1987), cert, denied, 486 U.S. 
1006 (1988); see also Hathaway v. Coughlin, 
37 F.3d 63, 68 (2d Cir. 1994), cert, denied, 
513 U.S. 1154 (1995) (when plaintiff repeat- 
edly complained of severe pain, defendant 
doctor’s frequent examinations of plaintiff did 
not preclude finding of deliberate indifference, 
because “[a] jury could infer deliberate indif- 
ference from the fact that [defendant] knew 
the extent of [plaintiffj’s pain, knew that the 
course of treatment was largely ineffective, 
and declined to do anything more to attempt 
to improve [plaintiffj’s situation”), Hunt v. 
Uphoff supra 199 F.3d at 1223-24 (holding 
that an inmate’s claim that he was denied ad- 
equate and timely medical assistance did not 
reflect “mere disagreement with his medical 
treatment,” and that “the fact that he has seen 
numerous doctors [does not] necessarily mean 
that he received treatment for serious medical 
needs, i.e., that treatment was prescribed at all 
or that prescribed treatment was provided”). 

42 See Ramos v. Lamm, 639 F.2d 559, 
575 (10th Cir. 1980) (disagreements with the 
prison staff about medical care does not es- 
tablish deliberate indifference); Varnado v. 
Lynaugh, 920 F.2d 320, 321 (5thCir. 1991)(a 
disagreement between an inmate and his phy- 
sician concerning whether certain medical care 
was appropriate is actionable under Sec. 1 983 
only if there were exceptional circumstances). 

43 Westlake v. Lucas, 537 F.2d 857, 860 
n. 5 (6th Cir. 1976). 

44 See, e.g., Harris v. Coweta County, 21 
F.3d 388, 393-94 (11th Cir. 1994) (some de- 
lay in rendering medical treatment may be 
tolerable depending on the nature of the medi- 
cal need and the reason for the delay); Loe v. 
Armistead, 582 F.2d 1291 (4th Cir. 1978) (11- 
hour delay in examining inmate’s painfully 
swollen and obviously broken arm may state 
a claim), cert, denied, 446 U.S. 928 (1980); 
Olson v. Stotts, 9 F.3d 1475, 1477 (10th Cir. 
1993) (eleven-day delay in elective surgery 
does not constitute deliberate indifference); 
Boblett v. Angelone, 957 F.Supp. 808, 814 
(W.D. Va. 1997) (delay in medical care caused 
by imnate’s own actions does not amount to 
deliberate indifference on the part of staff). 
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However, a delay in providing medical care 
to extract a confession may violate the Eighth 
Amendment. See, Taylor v. Bowers, 966 F.2d 
417, 423 (8th Cir. 1992) (doctor’s delay of 
surgical intervention in order to prompt in- 
mate to confess he swallowed a drug-filled 
balloon violated inmate’s right to treatment 
of serious medical condition)). 

45 See, Liscio v. Warren, 901 F.2d 274, 
276-77 (2d Cir. 1990) (failure to examine in- 
mate going through “life-threatening” and 
“fast-degenerating” condition for three days 
could constitute deliberate indifference); 
Hathaway v. Coughlin, 841 F.2d 48, 50- 51 
(2d Cir. 1988) (delay of two years in arrang- 
ing surgery to correct pins in inmate’s hip 
raises question of fact as to deliberate indif- 
ference of prison officials’ conduct). 

46 See, Carswell v. Bay County, 854 F.2d 
454, 455 (11th Cir. 1988) (inmate made re- 
peated requests for medical treatment which 
were ignored over an eleven week period dur- 
ing which the plaintiff lost approximately 53 
lbs); Sealock v. Colorado, 218F.3d 1205, 1210 
( 1 0th Cir. 2000) (“[djelay in medical care only 
constitutes an Eighth Amendment violation 
where the plaintiff can show that the delay 
resulted in substantial harm.”); Hunt v. Uphoff, 
supra 199 F.3d at 1224 (stating that officials 
may be “held liable when [a] delay results in 
a lifelong handicap or a pennanent loss”). 

47 See Coleman v. Rahija, supra 1 14 F.3d 
at 784 (“Coleman presented sufficient ‘veri- 
fying medical evidence’ that Rahija “ignored 
a critical or escalating situation or that the 
delay posed a substantial risk of serious harm” 
for her claim to succeed); Crowley v. 
Hedgepeth, 109 F.3d 500, 502 (8th Cir. 1997) 
(inmate failure to place verifying medical evi- 
dence in record to establish detrimental effect 
of delay in medical treatment precluded claim 
of deliberate indifference to medical needs); 
Hoptowit v. Ray, 682 F.2d 1237, 1259 (9th 
Cir. 1982) (“It is doubtful, for example, that 
any circumstance would pennit a denial of 
access to emergency medical care.”); Shan- 
non v. Lester, 519 F2d 76 (6th Cir. 1975) 
(inmate may recover for any injury caused 
by delay in medical care and any concomitant 
pain, suffering or mental anguish); Westlake 
v. Lucas, supra 537 F.2d at 860 (allegation 
that plaintiff was left in severe pain over an 
extended period of time without the adminis- 
tration of analgesic relief sufficient to 
withstand motion to suppress); Fitzke v. 
Shappell, 468 F.2d 1072, 1078-79 (6th Cir. 
1972) (failure to respond to complaints of 
pain for 12-17 hours for inmate who had hit 
his head on a telephone pole and blacked out 
constitutes a constitutional deprivation). 
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48 See, e.g., Johnson v. Lockhart, 941 F.2d 
705 (10th Cir 1991) (10 month delay in elec- 
tive surgery stated claim where substantial 
pain resulted); Johnson v. Bowers, 884 F.2d 
1053, 1056 (8th Cir. 1989) (long delay in sched- 
uling “elective” surgery to repair nerve damage 
in inmate’s arm that results in restriction in 
use of ann constitutes deliberate indifference); 
Jones v. Johnson, 781 F.2d 769, 771 (9th 
Cir. 1986) (denial or delay of elective surgery 
due to budget constraints may state a claim); 
Hamm v. DeKalb County, 774 F.2d 1 567 (1 1 th 
Cir. 1985), cert, denied, 475 U.S. 1096(1986) 
(elective surgery may be delayed due to local 
government’s interest in limiting the cost of 
jail detention); Derrickson v. Keve, 390 
F.Supp. 905, 907 (D.Dcl. 1975) (failure to 
perfonn elective surgery on inmate serving life 
sentence would result in permanent denial of 
medical treatment and would render inmate’s 
condition irreparable); Olson v. Stotts, 9 F.3d 
1475, 1477 (10th Cir. 1993) (eleven-day de- 
lay in elective surgery does not meet the 
“deliberate indifference” standard). 

49 Johnson v. Hardin County, 908 F.2d 
1280, 1284 (6th Cir. 1990) (holding that 
district court properly denied summary 
judgment on plaintiff’s deliberate indiffer- 
ence claim where defendants, inter alia, 
frequently failed to provide plaintiff with 
all of his daily doses of pain medication); 
Boretti v. Wiscomb, supra 930 F.2d at 1156 
(failure to comply with prescribed daily 
dressing changes and pain medication stated 
claim); Allegheny Cty. Jail v. Pierce, 612 
F.2d 754, 762 (3d Cir. 1979) (preventing 
an inmate from receiving recommended 
treatment states a claim). But see 
O’Loughlin v. Doe, 920 F.2d 614, 617 (9th 
Cir. 1990) (repeatedly failing to satisfy re- 
quests for aspirins and antacids to alleviate 
headaches, nausea and pains is not constitu- 
tional violation; isolated occurrences of neglect 
may constitute grounds for medical malprac- 
tice but do not rise to level of unnecessary and 
wanton infliction of pain); Hudgins v. 
DeBruyn, 922 F.Supp. 144 (S.D. Ind. 1996) 
(holding that the prison policy requiring in- 
mates to purchase over the counter medications 
with personal funds does not violate the Eighth 
Amendment). 

50 See Monmouth County Correctional 
Institution Inmates v. Lanzaro, supra 834 F.2d 
at 346; Durmer v. O 'Carroll, 99 1 F.2d 64, 69 
(3d Cir. 1993) (if the failure to provide ad- 
equate care in the fonn of physical therapy 
was deliberate, and motivated by non-medical 
factors, then claim is stated): Verser v. Elyea, 
113 F.Supp. 2d 1211, 1216 (N.D. Ill, 2000) 
(“no one who examined the record could rea- 


sonably or erroneously conclude that Mr. 
Verser could be denied the cheap and ordinary 
medical treatment (physical therapy and a knee 
brace or ace bandage!), prescribed by treating 
specialist, pursuant to the unexplained direc- 
tions of a nonspecialist who never examined 
him, and that he would not even be allowed to 
complete the medical treatment that that phy- 
sician directed”). 

51 See Wood v. Housewright, 900 F.2d 
1332, 1337 (9th Cir. 1990); see also Jones v. 
Evans, 544 F.Supp. 769, 775 (N.D. Ga. 1982) 
(nonmedical employee’s interference with pre- 
scribed care “can almost never be characterized 
as other than deliberate and indifferent.”); 
Tolbert v. Eyman, 434 F.2d 625, 626 (9th Cir. 
1970) (claim stated when warden refused to 
allow inmate authorized medicine that he 
needed to prevent serious harm to his health) 
(cited with approval in Estelle, 429 U.S. at 
105 n. 12.); Kaminsky v. Rosenblum, 929 F.2d 
922, 924, 927 (2d Cir. 1991) (summary judg- 
ment precluded by fact questions on deficiency 
of medical care and deliberate indifference — 
despite the fact that inmate received “frequent 
medical attention” while in prison — in part 
because prison officials may have disregarded 
an independent doctor’s recommendation of 
hospitalization). 

52 Roberts v. Spalding, 783 F.2d 867, 870 
(9th Cir.), cert, denied, 479 U.S. 930 (1986). 

53 Ellis v. Butler, supra 890 F.2d at 1003 
(cancellation of appointment with outside 
knee specialist may state deliberate indiffer- 
ence claim). 

54 See, Sealock v. Colorado, supra 218 
F.3d at 1210 (refusal to send inmate having 
heart attack to outside facility). 

55 United States v. State of Michigan, 680 
F.Supp. 928, 1002 (W.D. Mich. 1987). Cf. 
Bush v. Ware, 589 F.Supp. 1454, 1464 (E.D. 
Wise. 1984) (medical appointment could be 
cancelled for security reasons when the in- 
mate was going to be transferred to a hospital 
in a few days). 

56 Monell v. Department of Social Ser- 
vices, 436 U.S. 658, 69 1 , 98 S.Ct. 20 1 8 (1978). 
This principle also applies in civil rights ac- 
tion against federal officials, see Terrell v. 
Brewer, 935 F.2d 1015, 1018 (9th Cir. 1991); 
Walkerv. Norris, 917 F.2d 1449, 1455-57 (6th 
Cir. 1990). Respondent superior principles 
have been applied to liability of private cor- 
porations that provide medical services for 
State, see, Swan v. Daniels, 923 F.Supp. 626, 
633 (D. Del. 1995). 

57 Bellamy v. Bradley, 729 F.2d 416 (6th 
Cir.), cert, denied, 469 U.S. 845 (1984). See 
also Hill v. Marshall, 962 F.2d 1209, 1213 
(6th Cir. 19920 (Deputy Superintendent of 
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Treatment was responsible for responding to 
inmates’ medical complaints and could be held 
liable for failure to do so), cert denied, 1 13 
S.Ct. 2992 (1993); Greason v. Kemp , 891 F.2d 
829, 839-40 (11th Cir. 1990) (warden who 
knew of inadequate psychiatric staffing could 
be held liable); Smith v. Rowe , 761 F.2d 360, 
369 (7th Cir. 1985) (Director of Corrections 
held liable for his knowing failure to remedy 
improper segregation of inmate). 

58 See Hill v. Dekalb Regional Youth De- 
tention Center, 40 F.3d 1176, 1192 (11th Cir. 
1994). 

59 City of St. Louis v. Praprotnik, 485 
U.S. 112, 108 S.Ct. 915, 923 (1988) (plural- 
ity opinion) (unconstitutional policy can be 
inferred from a single decision by the highest 
official responsible for policy in that area). 
See also Cabrales v. County of Los Angeles, 
864 F.2d 1454, 1461 (9th Cir. 1988) (causal 
connection can be established when, for ex- 
ample, the inmate’s injuries result from the 
supervisor’s failure to provide an adequate 
staff to administer medical or mental health 
care), vacated, 490 U.S. 1087, 109 S.Ct. 2425 
(1989) (remanded for consideration in light of 
City of Canton ); Todaro v. Ward, 565 F.2d 
48, 52 (2d Cir. 1977) (causal connection found 
from supervisor’s promulgation of “haphaz- 
ard and ill-conceived procedures”). 

60 See Barber v. Salem, 953 F.2d 232, 
236 (6th Cir. 1992); Howell v. Evans, 922 
F.2d 712, 724 (11th Cir. 1991) (causation can 
be shown either that CMS was directly in- 
volved in the violation, or that a policy or 
custom of CMS led to the violation). “Acts 
of omissions are actionable ... to the same ex- 
tent as acts of commission.” Smith v. Ross, 482 
F.2d 33, 36 (6th Cir. 1978); accord, Estelle v. 
Gamble, supra 429 U.S. at 106 (medical care 
claims may be based on “acts or omissions”). 

61 Birred v. Brown, 867 F.2d 956, 959 
(6th Cir. 1989) (active participation in the un- 
constitutional conduct or encouragement or 
condonement of the specific incident of mis- 
conduct can create supervisory liability); 
Anderson v. City of Atlanta, 778 F.2d 678, 686 
(11th Cir. 1985) (finding supervisory liability 
on a claim of deliberate indifference to pre-trial 
detainee’s serious medical needs where super- 
visor had received repeated complaints of 
inadequate staffing and failed to take action). 

62 Shapley v. Nevada Bd. of State Prison 
Comm ’rs, 766 F.2d 404 (9th Cir. 1985) (“ 
‘Co-pay’ policies under which inmates must 
bear part of the cost of their treatment are 
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Constitutionally permissible if they do not 
interfere with timely and effective treatment 
of serious medical needs. "f, Reynolds v. 
Wagner, 128 F.3d 166, 173-75 (3d Cir. 1997); 
Jones-Bey v. Cohn, 115 F.Supp.2d 936, 940 
(N.D. Ind. 2000) (Co-pay policy upheld where 
’’inmates are to be provided medical attention 
even if they do not currently have money in 
their trust account to make a co-payment.”); 
Hutchinson v. Belt, 957 F.Supp. 97 
(W.D.La. 1996) (finding that the prison’s medi- 
cal co-payment policy does not violate the 
Eighth Amendment). Courts have held that 
inmates do have a protected property inter- 
est in their money. Hampton v. Hobbs, 106 
F.3d 1281, 1287 (6th Cir. 1997). However, 
since the copayment fee is deducted from in- 
mates’ accounts in exchange for medical 
services, courts are likely to find that there 
was no truly “deprivation” of property. See 
Jensen v. Klecker, 648 F.2d 1179, 1183 (8th 
Cir .1981) (per curiam) (no basis for due pro- 
cess claim where deductions from inmate 
accounts for postage were “assessments] for 
value received” and plaintiffs did not contend 
that they did not receive the services for which 
they were charged). Further, even if the 
copayment charge does deprive the inmates 
of property within the meaning of the Due 
Process Clause, the inmate must show that 
the State’s post-deprivation procedure are 
inadequate to provide relief before a federal 
court will consider a federal property depri- 
vation claim. See Vicoryv. Walton, 721 F.2d 
1062, 1063 (6th Cir. 1983); Scott v. Angelone, 
111 F.Supp. 1064, 1067 (D. Nev. 1991) (no 
due process violation where money for medi- 
cal charges deducted from inmate’s account). 

63 Reynolds, 128 F.3d at 175 (“If any 
delay occurs, it is solely because of the deci- 
sions made by the inmates themselves, not 
because of any conduct on the part of the 
prison administration.”). 

64 Shapley v. Nevada Board of State 
Prison Commissioners, supra 766 F.2d at 408 
(inmate does not state a claim under the Eighth 
Amendment when he cannot allege that he 
was denied medical treatment because he was 
unable to pay a nominal co-payment or fee); 
Johnson v. Department of Pub. Safety & Con: 
Serv. , 885 F.Supp. 817, 820 (D. Md. 1995) 
(“because the policy mandates that no one 
shall be refused treatment for an inability to 
pay, the co-payment will not result in a denial 
of care”). 

65 See Harper v. Showers, 174 F.3d 716, 
719 (5th Cir. 1999); Zehnerv. Trigg, 133 F.3d 
459 (7th Cir. 1997). See also Kerr v. Puckett, 
138 F.3d 321, 323 (7th Cir. 1998), where the 
court stated that the PLRA physical injury 


requirement does not apply to someone who 
is not a “prisoner” at the time suit is brought. 

66 “[T]here is no statutory definition of 
“physical injury” as used in § 1997e(e).” Liner 
v. Goord, 196 F.3d 132, 135 (2d Cir. 1999). 

67 See Vergos v. Gregg ’s Enterprises, Inc., 
159 F.3d 989, 990 (6th Cir 1998); People v. 
Fields, 448 Mich. 58, 67, 528 N.W.2d 176 (1 995) 
(since the “Legislature did not define the phrase 
‘physical injury,’ this Court must give those 
words their common, ordinary meanings”). 

68 People v. Wilson, 230 Mich.App. 590, 
592,585 N.W.2d 24(1998). 

69 Webster’s Third New International 
Dictionary, at 1706; see also Random House 
Webster’s College Dictionary (1997), p. 672, 
defines the tern “physical” as “of or pertain- 
ing to the body.” 

70 Webster’s Third New International 
Dictionary, at 1164; see also Random House 
Webster’s College Dictionary (1997), p. 983, 
defines the term “injury” as “harm or damage 
done or sustained.” See also Knight v. 
Caldwell, 970 F.2d 1430, 1433 (5th Cir. 1992) 
(“defined injury as ‘damage or harm to the 
physical structure of the body, including dis- 
eases that naturally result from the harm.’” 
The court went on to state that this definition 
is consistent with the analysis set forth in 
Hudson v. McMillan, supra). 

71 Courts have found the existence of a 
“physical injury” where superficial lacerations 
and abrasions, along with evidence of wanton 
and unnecessary use of force resulting in se- 
vere pain, see, e.g., Brooks v. Kyler, 204 F.3d 
102, 109 (3d Cir. 2000), and where bruises, 
welts and abrasions resulted from guard beat- 
ing, Fryer v. C. O. 3 Slavic, 25 1 F.3d 448, 453 
(3d Cir. 2001). See also supra notes 13 and 
14. Cf. Herman v. Holiday, 238 F.3d 660, 
665-6 (5th Cir. 2001) (fear does not consti- 
tute a physical injury for purposes of § 
1997e(e)). 

72 See Wolfe v. Horn, 130 F.Supp.2d 648, 
658 (E.D. Pa. 2001) (1997e(e) physical in- 
jury requirement satisfied where pre-operative 
transsexual inmate alleged that after her hor- 
mone therapy was withdrawn, she suffered 
headaches, nausea, vomiting, cramps, hot 
flashes and hair loss and that with the re-emer- 
gence of masculine physical characteristics 
(reduced breast size, increased body hair and 
lowered voice pitch), she became depressed 
and suicidal),' Sealock v. Colorado, supra 218 
F.3d at 1210-11 (where inmate alleged that 
sergeant was deliberately indifferent to his need 
for medical attention, heart attack satisfied 
1997e(e)’s physical injury requirement even 
though inmate presented no evidence that de- 
lay caused by sergeant resulted in any damage 
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to his heart, where jury could find the delay 
prolonged inmate’s pain and suffering); see 
also Harrison v. Barkley, 219 F.3d 132, (2d 
Cir. 2000) (holding defendants’ alleged refusal 
to treat inmate’s tooth cavity would consti- 
tute deliberate indifference to serious medical 
need under Eighth Amendment, even though 
inmate did not ultimately suffer serious physi- 
cal harm, provided defendants knew of and 
disregarded risk to inmate’s serious medical 
needs); Liner v. Goord, 196 F.3d 132, 135 
(2d Cir. 1999) (body cavity search that was 
“alleged sexual assaults qualify as physical 
injuries as a matter of common sense”);; cf. 
Warburton v. Underwood, 2 F.Supp.2d 306, 
315 (W.D. N.Y. 1998) (declining to dismiss 
First Amendment Establishment Clause claim 
for failure to comply with physical injury 
requirement under 42 U.S.C. 1997e(e) de- 
spite the fact that the only injury plaintiff 
could experience as a result of a constitutional 
violation under the Establishment Clause 
would be mental or emotional). 

73 S eeSiglarv. Hightower, 112 F.3d 191, 
193 (5th Cir. 1997) (“absence of any defini- 
tion of ‘physical injury’ in the new statute, 
we hold that the well established Eighth 
Amendment standards guide our analysis in 
determining whether a prisoner has sustained 
the necessary physical injury to support a 
claim for mental or emotional suffering. That 
is the injury must be more than de minimis, 
but need not be significant.” (citation omit- 
ted)); Warren v. Westchester County Jail, 106 
F.Supp.2d 559, 570 (S.D. N.Y. 2000) (“Al- 
though the [PLRA] does not define ‘physical 
injury,’ the developing case law in this area 
reflects the view that, consistent with Eighth 
Amendment jurisprudence, the predicate in- 
jury need not be significant but must be more 
than de minimis.”); Luong v. Hatt, 979 F.Supp. 
481, 485-86 (N.D. Tex. 1997) (“physical in- 
jury” must be more than de minimis to satisfy 
‘ 1997e(e)); Zehner v. Trigg, 133 F.3d 459 
(7th Cir. 1997) (left up to a jury to detennine 
if the term “physical injury” as used in § 
1997e(e) included exposure to noxious odors, 
including body odors from human discharges, 
and “dreadful” conditions of confinement, 
without undennining Congress’ intent in en- 
acting ‘ 1997e(e); Rahim v. Sheahan, No. 99 
C 0395, 2001 WL 1263493 (N.D. 111. Oct. 
19, 2001) (in finding that the inmates’ allega- 
tion of “physical pain and emotional turmoil” 
from being shackled to their hospital beds 
sufficiently pleaded a claim and met the 
physical injury standard of the PLRA, court 
applied the excessive force standard “ ‘the 
injury must be more than de minimis, but 
need not be significant’”. Id. at *9). 
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74 See Zehner v. Trigg, 952 F.Supp. 1318, 
1322 (S.D. Ind.) (physical injury requirement 
of ‘ 1997e(e) is not broad enough to encom- 
pass inhalation or ingestion of asbestos 
without proof of resulting disease or other 
adverse physical effects), aff’d, 133 F.3d 459 
(7th Cir. 1997); Siglar v. Hightower, supra at 
193-94 (claim based on sore and bruised ear 
lasting for three days was de minimis, and 
thus, plaintiff failed to raise valid Eighth 
Amendment claim for excessive use of force 
nor did he have requisite “physical injury” to 
support claim for emotional or mental suffer- 
ing); Leon v. Johnson, 96 F.Supp.2d 244, 248 
(W.D .N.Y. 2000) (a delay in providing medica- 
tion is not an “injury” of the type contemplated 
by the statute); Cain v. Commonwealth of Vir- 
ginia, 982 F.Supp. 1132, 1135 n. 3 (E.D. Va. 
1997) (headaches causing vision loss and re- 
quiring pain medication as well as numbness, 
joint pain and stomach cramps did not consti- 
tute physical injury within scope of ‘ 1 997e(e)); 
Luong v. Hatt, supra (claim of Eighth Amend- 
ment failure to protect dismissed where inmate 
failed to demonstrate injuries sustained were 
more than de minimus and, thus, also were 
insufficient to support claim for mental or 
emotional suffering). 

75 See, e.g. Allah v. Al-Hafeez, 226 F.3d 
247, 253 (3d Cir. 2000) (holding that determi- 
nation that 1997e(e) bars plaintiff’s First 
Amendment claim for compensatory damages 
does not bar all claims for damages, such as 
nominal and punitive damages); Perkins v. 
Kansas Dept, of Corrections, 165 F.3d 803, 
807 (10th Cir. 1999) (nominal and punitive 
damages may be available if no physical in- 
jury is shown upon remand); but see Davis v. 
District of Columbia, 158 F.3d 1342 (D.C. 
Cir. 1998) (under PLRA, without physical 
injury, inmate can recover only nominal dam- 
ages; punitive damages claims barred by the 
PLRA) 

76 An issue that has not been resolved is 
whether an inmate is required to exhaust ad- 
ministrative remedies prior to bringing an 
action alleging violation of the American Dis- 
abilities Act (ADA) and/or the Federal 
Rehabilitation Act (FRA). The ADA and FRA 
do not required exhaustion of administrative 
remedies before filing. See: Cable v. Depart- 
ment of Developmental Servs., 973 F.Supp. 
937, 940 (C.D.Cal.1997) (“Courts have con- 
sistently held that there is no exhaustion 
requirement under Title II of the ADA.”). Some 
courts have held that the PLRA’s exhaustion 
provisions do not apply to ADA lawsuits. See: 
Parkinson v. Goord, 116 F.Supp.2d 390, 398 
(W.D. N.Y. 2000) and cases cited; Finley v. 
Giacobbe, 872 F.Supp. 215, 219 n. 3 (S.D. 
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N.Y. 1993) (Title II “adopts procedures set forth 
in 505 of the Rehabilitation Act” not Title VII 
and therefore does not require exhaustion). 

77 Booth v. Churner, 532 U.S. 731, 121 
S.Ct. 1819 (2001). 

78 See: Curry v. Scott, 249 F.3d 493, 504 
(6th Cir. 2001) (claim properly dismissed 
against guard when “none of the prisoners com- 
plained about Howard’s behavior, nor even 
mentioned Howard in their prison grievances”). 

79 See: Irvin v. Zamora, 161 F.Supp.2d 
1 125, 1134 (S.D. Cal. 2001) (“plaintiff’s griev- 
ances did present the relevant factual 
circumstances giving rise to a potential claim 
and did request the identities of the individu- 
als directly responsible for spraying the 
pesticide. This was sufficient to put prison 
officials on notice of possible problems with 
these individuals.”). 

80 West v. Atkins, 487 U.S. 42, 54, 108 
S.Ct. 2250 (1988); see also Street v. Correc- 
tions Corp. of Am., 102 F.3d 810 (6th Cir. 
1996) (CMS a proper party to this 1983 
action); Hicks v. Frey, 992 F.2d 1450, 1458 
(6th Cir. 1993) (“It is clear that a private en- 
tity which contracts with the state to perfonn 
a traditional state function such as providing 
medical services to prison inmates may be 
sued under 1983 as one acting ‘under color of 
state law.’ “); Street v. Corrections Corp. of 
Am., supra (CMS cannot be held vicariously 
liable for the actions of its agents). 

81 See: Edwards v. Alabama Dept, of Cor- 
rections, 81 F.Supp.2d 1242, 1255 (M.D. Ala. 
2000) (“In order to prove that CMS should 
be liable, the plaintiffs would have to demon- 
strate that CMS itself directly caused the 
violation of their constitutional rights through 
their adoption of some official policy or prac- 
tice.”); Miller v. Correctional Medical Sys., 
Inc., 802 F.Supp. 1126, 1130 (D.Dcl.1992) 
(CMS can be liable if she can show that it 
engaged in a policy or custom that demon- 
strates deliberate indifference). Cf. 
Leatherman v. Tarrant County Narcotics In- 
telligence and Coordination Unit, 507 U.S. 
163, 166, 113 S.Ct. 1160(1993) (holding that 
municipalities “cannot be held liable unless a 
municipal policy or custom caused the con- 
stitutional injury”). 

82 Calvert v. Hun, 798 F.Supp. 1226, 
1229 (N.D. W. Va. 1992) (“the facts that 
prison administrators referred Plaintiff to 
Defendant Hibbs, a private physical thera- 
pist, and thereafter paid Hibbs for his services 
does not convert Defendant Hibbs into an in- 
dividual whose actions are fairly attributable 
to the state”); Mcllwain v. Prince William 
Hopsital, 774 F.Supp. 986, 989-90 (E.D. Va. 
1991) (same). 
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83 Richardson v. McKnight , 521 U.S. 399, 
117 S.Ct. 2100 (1997) (correctional officer 
working for a private contractor engaged by 
Tennessee to manage its prisons was not en- 
titled to claim qualified immunity defense); see 
also Malinowski v. DeLuca, 111 F.3d 623, 624 
(7th Cir. 1 999) (holding that privately employed 
building inspectors were not entitled to claim 
qualified immunity under Richardson). 

84 West v. Atkins, supra 487 U.S. at 53 
(footnote omitted). See also Leach v. Shelby 
County Sheriff, supra 891 F.2d at 1250. B 
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T he U.S. Third Circuit Court of Ap 
peals has reversed a Pennsylva- 
nia Federal District Court’s dismissal with 
prejudice of a prisoner’s 42 U.S.C. §1983 
claim for failure to exhaust remedies. 

William Boyd a prisoner in custody of 
the Pennsylvania Department of Correc- 
tions (DOC). He has been housed in 
Administrative Custody (AC) at SCI- 
Graterford since January 1999. Boyd sued 
DOC officials under 42 U.S.C. §1983 claim- 
ing that his initial and continuing 
confinement in AC violated his First, Eighth, 
and Fourteenth Amendment rights. He also 
raised a variety of other conditions-of-con- 
finement claims unrelated to his AC status. 
DOC moved to dismiss the claims for fail- 
ure to exhaust administrative remedies. The 
district court dismissed with prejudice. 

Boyd appealed, claiming that the dis- 
trict court erroneously dismissed his 
custody complaint. The district court evalu- 
ated exhaustion under the Consolidated 
Inmate Grievance Review System rather 
than Administrative Custody Procedures. 
Boyd showed that he had attempted to ex- 


haust all remedies related to custody under 
custody procedures. DOC officials had com- 
pletely failed to respond. Boyd also argued 
he should have been permitted to amend his 
pleadings to prove exhaustion. 

At oral argument, DOC conceded that 
Boyd exhausted available remedies due 
to their failure to respond. DOC asked the 
appeals court, however, to dismiss 
Boyd’s complaint for failure to state a 
claim. The appeals court refused to dis- 
miss on merits, sharply criticized DOC’s 
failure to respond to Boyd’s complaint, 
and criticized the district court for the dis- 
missal with prejudice. 

The case was reversed and re- 
manded with instructions to proceed as 
if Boyd’s remedies on the custody com- 
plaint were exhausted and to permit Boyd 
to amend his pleadings to prove exhaus- 
tion on his other claims. 

This case is published in the Federal 
Appendix and is subject to rules govern- 
ing unpublished cases. See: Boyd v 
Department of Corrections, 32 Fed. Appx. 
16 (3rd Cir. 2002).® 


ANNOUNCING the 2 nd National Training Institute of the Center for Children of Incarcerated Parents: 

Working with Criminal Offenders & Their Children 

The 2 nd National Training Institute of the Center for Children of 
Incarcerated Parents will be held June 11-14, 2003 at the West- 
ern Justice Center in Pasadena, California. The Center is the 
only national agency of its kind founded and staffed by for- 
mer prisoners. The CCIP Institute will present information on 
the developmental concepts, service models and practice that 
have made the Center a national leader in quality programs for 
children of criminal offenders and their families. 

Training sessions will examine developmental practice and of- 
fer “how to” workshops on innovative service models like men- 
toring for children of prisoners and Head Start programs in cor- 
rectional settings. 

Early registration ($375) is offered April 1-May 15. Regular reg- 
istration ($450) is offered from May 16 June 10. Lodging at 
special rates will be available at the Pasadena Hilton. Scholar- 
ships are available for former prisoners and children of cur- 
rent or former prisoners. Visit CCIP’s website at e-ccip.orq or 
call 626-449-2470 for registration information. 
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Texas Parole Officer Hires Parolee for Murder 


I n May 2002, Texas Parole Officer 
Connie Lynn Stones pleaded guilty 
to charges of solicitation of capital mur- 
der after police recorded her trying to 
hire a hit-man to kill her lover’s girlfriend. 

Stone was in love with Brett Will- 
iams, who had once been under her 
supervision and she was eager to further 
their relationship. Her only complication 
was the presence of the man’s former 
wife. So Stone resolved to have the 
woman killed. 

After meticulously searching her 
records, Stone settled on Stephen 
Armistead, newly released from prison, 
to do her dirty work. When Armistead 
heard the proposal he became paranoid 
and went to the police. Police wired 
Armistead who then set up a meeting 
with Stone to work out the lurid details 
of her plan. 

“Well, uh, did you have any 
preference. ..to how you want this done?” 
asked Armistead. “Do you want me to make 
it like.. .a burglary gone wrong, or a drug 
deal gone wrong or a rape gone wrong?” 


by Gary Hunter 

“It doesn’t matter,” Ms. Stone said 
laughing. “I’m thinking just a drive-by 
would be the best to me.” 

Richardson police recorded the en- 
tire conversation and arrested Stone as 
she left Armistead’s house. 

Defense attorney Brad Lollar argued 
that Stone suffered from undiagnosed 
depression and borderline personality 
disorder. He also argued that Ms. Stone 
exhibited a typical “pathology” seen in 
women involved in abusive relationships. 
Lollar said that Stone, who is white, was 
beaten and used for sex and money by 
Williams, who is black. He accused Will- 
iams of forging $7,000 worth of Stone’s 
checks. 

Prosecutor Fred Burns also noted the 
race angle when he argued that Stone so- 
licited Armistead because he was a member 
of a white-supremacist gang in prison. 

Before she ran afoul of the law, Stone 
held a variety of sensitive law enforcement 
positions. Stone once worked for the Texas 
Board of Pardons and Paroles, she was a 
child-abuse investigator in Florida, and 


eventually a district parole officer in Texas 
where she met her lover, Williams. Be- 
cause of her background in law 
enforcement. Stone offered to pull some 
legal strings for Armistead along with the 
$1,500 cash she had already given him. 

“I played along,” said Amistead. “I 
was doing this for my protection at the 
time. I wasn’t really sure what was going 
on, but 1 knew it wasn’t right.” It is argu- 
ably one of Armistead’s few smart 
decisions. His 17 prior arrests and his 
current status on an ankle monitor are tes- 
taments to his less than successful 
criminal career. 

For her own part Stone admitted her 
guilt. “1 knew I wanted it done, but there 
was also a part that would be question- 
able with the leg monitor and for me to be 
with a black guy,” she said. “In a way, I 
was looking to be punished.” 

Stone got her wish. A Dallas 
County judge and prosecutor granted 
her 40 years in TDCJ. Williams, who 
claimed no knowledge of the plot, was 
not charged. H 
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W elcome to the thirteenth anni- 
versary issue of PLN. This 
marks the 1 57 th issue of PLN that we have 
published since our first issue appeared 
in May, 1990. In that time period a lot has 
happened, both with PLN and the prison 
system we cover. For one thing, both 
grew. PLN expanded from a ten page, 
hand typed, photocopied newsletter with 
75 people on its mailing list to its current 
size, format and circulation. Meanwhile, 
the American prison and jail population 
more than doubled to its current size of 
over two million people imprisoned. 

As 1 write this, U.S. forces have just 
attacked Iraq. Around the time of PLN s 
fifth issue in 1 990 the U. S. was preparing 
to attack Iraq for its invasion of Kuwait. 
The cause of war, U.S. dominance of the 
world’s energy supplies, has not changed. 
Once the current war is over we can ex- 
pect to see the incarceration of 
discharged veterans who fill American 
prisons after every large conflict. The 
corporate media has glossed over the 
fact that since the federal government 
restored the death penalty in 1988 they 
have executed three people, two of them 
Gulf War I veterans. 

If American casualties mount in the 
Gulf we can expect to see growth in the 
domestic anti war movement. Historically, 
the prisoner’s rights movement has grown 
along with, and tailed after, larger outside 
movements, both civil rights and anti war. 
There is a clear connection between do- 
mestic policies of repression and mass 
imprisonment and a foreign policy of im- 
perial conquest and militarism. The same 
ruling class elites benefit from both while 
leaving the working class to pay the price 
with our taxes, blood and lives. SWAT 
teams and goon squads for Americans, 
bombers and cruise missiles for foreign- 
ers. Hopefully as the wider public 
questions the latter they will also ques- 
tion the former. 

Recently progressive magazines 
such as The Nation and elements of the 
corporate media have engaged in hand 
wringing over the torture of alleged A1 
Qaida members. Even some prominent at- 
torneys like A1 Dershowitz have publicly 
voiced support for torturing alleged ter- 
rorist suspects. Troubling is the 
implication that only now is the U.S. en- 


From the Editor 

by Paul Wright 

gaging in torture, or perhaps only now 
considering it. 

Torture has long been practiced by 
U.S. military and security forces. In- 
deed, it was recognition of the 
commonality of the “third degree” in 
most American police stations that led 
to the supreme court’s landmark 
Miranda v. Arizona decision in 1966. 
After World War 11 the American gov- 
ernment sent its agents around the 
world to train its allies and flunkies in 
torture techniques, from the Shah’s 
SAVAK in Iran to South American and 
Asian torture states, American govern- 
ment agents institutionalized and 
professionalized what before had been 
haphazard torture practices. A.J. 
Languth’s book. Hidden Terrors gives 
an excellent history of the US role in 
training torturers in South America. In 
Viet Nam the CIA’s Phoenix Program 
was a policy and practice of torture and 
murder aimed at targeting supporters 
of Vietnamese independence. In many 
cases, the very vileness and repug- 
nance of administrative and 
widespread torture and murder used by 
American puppet regimes may have 
hardened popular resolve that led to 
their collapse in Iran and Viet Nam, 
among others. In other places, like Ar- 
gentina, Chile and Indonesia, the practice 
was brutally effective in crushing dissent. 

But we need not venture overseas 
or into the distant past to document on- 
going torture by the U.S. government and 
its agents. Shortly after the US brought 
its first batch of captives to Guantanamo 
Bay, on Cuban territory occupied by the 
US, Senator Diane F einstein said the cap- 
tives there had nothing to complain 
about. That their conditions of confine- 
ment were better than those of state 
prisoners in California. 

Put in that context, the Guantanamo 
Bay captives are better off, even if they 
haven’t had a trial, haven’t been charged 
or convicted of anything and are held in- 
communicado from the world. At least, 
unlike California state prisoners, they 
aren’t being raped in their cells by the 
guard’s prisoner enforcers, are not being 
gunned down for sport, made to fight each 
other for their captor’s amusement, nor 
housed in massively overcrowded facili- 


ties. Not as far as anyone knows, anyways. 
As noted in this issue of PLN’s News in 
Brief section, at least two prisoners in Af- 
ghanistan were recently beaten to death 
by their American captors. 

More significantly, for the past thir- 
teen years, PLN has been reporting the 
ongoing, systematic and endemic abuses 
of the human and civil rights of American 
prisoners, including torture, sensory dep- 
rivation, beatings, sleep deprivation, long 
term isolation, pepper sprayings, murder, 
sexual assault and the whole sordid litany 
of ways in which power can be used to 
inflict pain, death, degradation and humili- 
ation on a captive population. Preventive 
detention without committing a criminal 
act? C ailed civil confinement, PLN has cov- 
ered that since its first year. The practice is 
merely expanding. None of this is new as a 
cursory review of PLN back issues would 
show. Unfortunately, I can’t say that 1 think 
things are improving or changing for the 
better. As long as human rights violators 
have impunity, whether in the U.S., En- 
gland, Iraq or El Salvador, abuses will 
continue. Unfortunately, too few in the 
American media and virtually no public 
figures are willing to examine what oc- 
curs in American prisons and jails. 

When PLN started publishing in 1990 
there were a number of national and local 
publications reporting on prison and jail 
issues. Today, virtually all of them are his- 
tory and only a few prisoner rights 
publications exist today. PLN is the only 
national publication dedicated to exposing 
the human rights violations that occur on 
adaily basis in American prisons and jails. 
PLN has become a vital tool in the struggle 
for human rights by activists in and out of 
prison, lawyers and other advocates. Due 
to the political unpopularity of what we 
report, we are largely cut off from main- 
stream foundation funding. Thus, we rely 
mostly on support from our readers and 
advertisers to continue our work. As con- 
ditions worsen, the more there is to do. 

To celebrate our 13 th anniversary 
we have expanded from 36 to 40 pages. 
This will allow us to bring readers still 
more news and information about the 
American gulag, hopefully in a more 
timely manner. We need your support 
to both continue our work as well as 
cover the additional costs of expand- 
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ing our size and bringing readers the 
first rate journalism and legal report- 
ing that has become synonymous with 
PLN in the past 13 years. Please make a 
tax deductible donation to help support 
PLN’s work. 

This coming year will bring sto- 
ries on the relation between war and 
prison industries, criminal government 
contractors, the war on the poor in the 
US, the private prison industry, prison 
labor outbidding third world sweat 
shops and much more. 


O n October 28, 2002, Corrections 
Corp. of America, (CCA) settled 
its 1997 federal taxes after an audit by the 
Internal Revenue Service for the sum of 
$54 million. The IRS challenged the va- 
lidity of the tax deductions that the former 
Prison Realty, a real estate investment 
trust (REIT) had claimed in 1997 tax re- 
turn. This subsidiary of CCA’s was formed 
in 1997 for the sole purpose of creating 
corporate tax advantages [See: “CCA 
Sells Self; Wackenhut Creates REIT,” 
PLN Aug. ‘98.] 

This merger between Prison Realty 
and CCA was disassembled in 2000 after 
continually plummeting stock prices be- 
cause of concerns of a potential conflict 
of interest by the cooperative associa- 
tion of Prison Realty and CCA. Both 
companies were located in the same 
Nashville office and shared the same cor- 
porate personal on the board of both 
companies. This allowed CCA to lease 
their prison back to themselves with a 
much more profitable tax break [See: 
“Prison Realty/CCA Verges on Bank- 
ruptcy,” PZV July ‘00.] 

CCA expects no effect on its real 
estate investment trust status, and they 
foresee an increase in the company’s ac- 
cumulated earnings and profits for 2002. 
CCA went on to say that they do not 
expect this settlement to result in a mate- 
rial tax benefit or tax expense for the year. 
CCA is currently appealing additional IRS 
audits for their 1998 and 2000 tax returns, 
and they believe the 1998 audit resolu- 
tion will not materially hurt the company’s 
liquidity or results. The financially 
troubled company faces numerous share- 
holder lawsuits and other legal problems, 


I would like to thank all those people 
over the past 13 years who have made 
PLN possible, both to start, to continue 
and to grow as we have under consider- 
able hardship and adversity. At this point 
there are so many people that have helped 
in so many ways, big and small, that it is 
impossible to thank them individually. You 
know who you are and without your sup- 
port there would be no 13 th PLN 
anniversary. 

Enjoy this issue of PLN and please 
encourage others to subscribe. |jj 


based on its financial chicanery. [PLN 
May ‘02], 

In a separate matter, on August 27, 
2002, CCA agreed to pay $ 1 52,000 in back 
wages for gender discrimination to 96 
women who had applied for jobs with CCA 
but were not hired . The settlement was 
reached after the U.S. Department of La- 
bor audit found that female applicants 
with equal or better qualifications than 
their male counter parts were turned down 
because of their gender. The CCA owned 
prison in Sayre, Oklahoma, has offered 19 
of the rejected female applicants jobs at 
the Sayre prison. CCA has to meet federal 
standards because they have numerous 
contracts with the federal government. 
Charles James, deputy assistant secretary 
for Federal Contract Compliance said. 
“We strongly encourage all federal con- 
tractors to develop and implement 
self-audit processes to prevent equal op- 
portunity problems from occurring.” H 

Sources: Reuters, The Daily Oklahoman, 
The Associated Press State & Local Wire 
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The Parents’ Project: Parent-Child Prison Visitation Issues 
Raised by Bazzetta, et. al. v. McGinnis , et. al. 

by Denise Johnston & Michael Carlin 


I n 1999, the Michigan Department 
of Corrections [MDOC] imposed a 
broad set of restrictions upon parent- 
child prison visitation. These restrictions 
included prohibition of visits to prison- 
ers by minor siblings, nieces and 
nephews, and by children unaccompanied 
by a parent or legal guardian. After 
appeal, these prohibitions were deter- 
mined to be constitutional for contact 
visits but their application to non-con- 
tact visits was challenged and found 
to violate the constitutional rights of 
prisoners and prospective visitors. 
This opinion, by Judge Nancy G. 
Edmunds of the U.S. District Court in 
Detroit, was appealed and a temporary 
stay of enforcement granted in May, 
2001; the District Court’s order was af- 
firmed by the Court of Appeals for the 6 th 
Circuit in 2002. The U.S. Supreme Court 
accepted the case and it was argued on 
March 26, 2003. 

Bazzetta raises many important ques- 
tions regarding incarcerated parents and 
their families; two are discussed here: 

1) What is a parent and how is a 
parent-child relationship identified? 

2) What is the relationship of child 
custody status to parent-child visitation 
in the prison? 

The answers to each of these ques- 
tions have major implications for 
understanding the impact of Bazzetta on 
families of prisoners in Michigan. 

What Are Parents? 

Decisions like the one that found 
the above restrictions to parent-child 
contact visits to be constitutional are 
based on a narrow understanding of 
‘■‘parent” as the biological or adoptive 
mother or father. Prisoners who have 
lived with and raised but not adopted 
the biologically-unrelated children of 
spouses or partners are not parents by 
this definition. Similarly, prisoners who 
have taken the parental role and reared 
minor siblings or other child relatives 
are not considered their “parents” by 
the Bazzeta decision and the relation- 
ship they have with those children is 
legally unprotected. 


Ironically, in light of a long history 
of failing to support the families of pris- 
oners, the child welfare system’s standard 
forjudging incarcerated parents and their 
children stands in opposition to the 
Bazzetta decision. That standard has as 
its central concept the primacy of the 
“psychological parent” — the assertion 
that the person who has cared for and 
provided the primary relationship for a 
child for an extended period of time (usu- 
ally 1 year or more), regardless of 
biological relationship to the child, is the 
critical and irreplaceable parental figure. 
At the heart of this concept — which was 
never supported by empirical research — 
was the understanding that children 
could not have more than one parental 
relationship at a time or in sequence. This 
standard has been responsible for thou- 
sands of decisions to 1) remove children 
from the custody of incarcerated parents 
from whom they would be separated for 
long periods of time; 2) grant permanent 
custody of the children of prisoners to 
the “psychological parents” who had 
been caring for them before and/or dur- 
ing a parent’s incarceration; and 3) 
terminate prisoners’ parental rights. 

A Supreme Court decision uphold- 
ing the ruling of the 6 th Circuit Court of 
Appeals will ignore the large body of 
case law and authoritative opinion in 
the child welfare literature that sup- 
ports the importance of the 
relationship of children and their “psy- 
chological parents”. 

Child Custody Status and Parent-Child 
Prison Visitation 

There has been no research on child 
endangerment during prison visits, and 
there are no studies that have measured 
the rate or even the number of incidents 
of child maltreatment or exploitation in 
prison visiting settings. In the absence 
of data, the prohibition of prison visits 
by children unaccompanied by their par- 
ent or legal guardian can be seen as an 
attempt to prevent situations in which a 
visiting child would be endangered if not 
accompanied in the prison by the adult 
legally responsible for their custody and 


care. This attempt is admirable, even if 
there is no evidence that occurrences of 
this nature are anything but exceedingly 
rare and no evidence that the presence of 
a birth parent or legal guardian would 
have prevented the incidents that have 
occurred. 

At the same time, there are a group 
of families with both parents incarcerated 
who are adversely affected by such pro- 
hibitions. While this group represents a 
small fraction (probably less than 2%) of 
the families of male prisoners, it repre- 
sents a much larger proportion of the 
families of women prisoners. Children in 
these families reside with relative 
caregivers who are not the children’s le- 
gal guardians and would be unable to 
visit their incarcerated parents by the 
Bazzetta standard. 

Another effect of this type of prohi- 
bition is the de facto regulation (by 
correctional authorities) of child custody 
within prisoners’ families; parent-child 
visits in families with two incarcerated 
parents will not occur unless there is a 
substantial reduction in the prisoners’ 
parental rights. (When legal 
guardianships are in place, birth parents 
have only minimal rights to their children. ) 

Since criminal offenders have been 
found to face significant obstacles in 
maintaining and regaining legal custody 
of their children, another effect might be 
to increase the rate at which prisoners 
permanently lose child custody. 

Why Bazzetta ? 

At least one of the concerns that led 
to Bazzetta — how to insure safe prison 
visiting by children with limited govern- 
ment liability — is valid. However, as a 
response to that concern, the prison regu- 
lations challenged by Bazzetta are 
punitive and potentially destructive to 
prisoners’ families. 

Probably the most important thing 
to understand about Bazzetta is that it 
reveals the degree to which prison cus- 
tody concerns are valued — by the 
judiciary as well as prison officials — over 
the needs of children, parents and fami- 
lies. It is worrisome that the family and 
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criminal courts have been able to come 
from entirely opposite theoretical posi- 
tions to decisions that similarly 
undermine the fragile bonds of families 
involved in the criminal justice system. 


Denise Johnston is co-founder and Ex- 
ecutive Director of the Center for 
Children of Incarcerated Parents. 
Michael Carlin is a Program Associate 
of the Center and coordinates the 
FatherRights Project. 


Erroneously Released Texas Prisoner Has 
Right to “Street” Calendar Time 

by Matthew T. Clarke 


T he Fifth Circuit Court of Ap- 
peals held that a Texas prisoner 
erroneously released on mandatory su- 
pervision has a right to calendar time 
spent on the street — but not any poten- 
tial good conduct time — following 
revocation. 

Fernando Thompson, a Texas state 
prisoner, filed a petition for writ of ha- 
beas corpus in federal district court after 
the Texas Department of Criminal Justice 
refused to credit him with the time he 
earned while out of prison following his 
premature mandatory supervision re- 
lease. The district court denied relief 
without addressing whether an errone- 
ous release precludes forfeiture of 
calendar time and good-time credits upon 
revocation of mandatory supervision. 
Thompson appealed. 

The Fifth Circuit held that neither 
Texas state law nor federal law requires 
Texas to credit a prisoner with calendar 
time accrued while on mandatory super- 
vision. Likewise, the Due Process Clause, 
which prohibits a state from exceeding a 
prisoner’s sentence in an unexpected 
manner, does not apply. Flowever, in Ex 
Parte Morris, 626 S.W.2d 754 (Tex.Crim 
App 1982) (en banc) , the Texas Court of 
Criminal Appeals held that “a sentence 
must be continuous and a prisoner or 
innate cannot be required to serve his 
sentence in installments, unless it is 
shown that a premature or unlawful re- 
lease of the prisoner or inmate resulted 
or occurred through some fault on the 
part of the prisoner or inmate.” Thus, the 
law in effect in Texas at the time of 
Thompson’s premature release was to 
credit the prisoner with the street time so 
long as the prisoner was not at fault. This 
legally entitled Thompson to calendar 
time accrued during while released. 

Because the denial of calendar time 
affected the duration of Thompson’s con- 
finement, it constituted a liberty interest, 


entitling him to the procedural protection 
set forth in Wolff v. McDonnell, 4 1 8 U.S. 
539(1974). 

“The touchstone of due process is 
protection of the individual against arbi- 
trary action of government.” Because 
Texas did not provide any evidence to 
support its denial of Thompson’s calen- 
dar time and nothing in the record showed 
that he should not be credited with it, the 
denial was arbitrary. This arbitrary action 
was inconsistent with due process de- 
spite Texas’s protestations that 
Thompson’s own actions lead to the re- 
vocation of his mandatory supervision. 

The Fifth Circuit ruled quite differ- 
ently in the matter of good time credits 
which are given a prisoner for good con- 
duct and/or participation in work and/or 
educational programs. The Morris court 
determined that an erroneously released 
prisoner was entitled to restoration of 
good time credits as a matter of constitu- 
tional due process. Flowever, the Fifth 
Circuit is not bound by a state appellate 
court’s interpretation of federal constitu- 
tional law. The Fifth Circuit held that 
because Texas statutes provided for the 
forfeiture of good time credits upon revo- 
cation of mandatory supervision and 
there is no Texas statute abrogating for- 
feiture of good time credits when a 
prisoner is prematurely released, there is 
no state -created right to reinstatement of 
good time credits after an erroneous re- 
lease. Furthermore, the loss of the good 
time credits did not affect a liberty inter- 
est because Thompson was, in fact, 
released from prison even earlier than he 
had a right to be and was returned to 
prison because of his own misconduct. 
Therefore, Thompson was not entitled to 
restoration of good time credits. The case 
was remanded to the district court for fur- 
ther proceedings consistent with the 
opinion. See: Thompson v. Cockrell, 263 
F.3d423 (5th Cir. 2001). H 
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No Escape: Male Rape in U.S. Prisons 

A Human Rights Watch report by Joanne Mariner 
Review by Alex Coolman 


I n April of 2001, Human Rights 
Watch released a report called No 
Escape: Male Rape in U.S. Prison. The 
report, written by Joanne Mariner, con- 
tains dozens of first-hand accounts of 
prisoner rape and sexual assault, stories 
that are both horrifying and sobering. 

Some of the most frightening pas- 
sages in the book, though, are not in the 
main body of the text. They’re in the ap- 
pendix, which features letters that state 
corrections departments coughed up af- 
ter Human Rights Watch requested 
information about sexual assault behind 
bars. 

In the appendix, the reader learns 
what these corrections departments, de- 
spite countless stories of human 
suffering to the contrary, are still saying 
about sexual assault. 

From the Kentucky Department of 
Corrections: “These instances are very 
rare, (but) ... we do not maintain a central 
list of the disposition of these cases.” 

From the Alaska Department of Cor- 
rections: “We, luckily, have no need to 
keep statistics, as this has not been a prob- 
lem.” 

From the Connecticut Department of 
Corrections: “Our department does not 
maintain statistics regarding inmate on 
inmate rape or sexual abuse primarily be- 
cause it is seldom reported 

In state after state, the officials run- 
ning the prisons disavow any knowledge 
of a problem that, according to the best 
research on the subject, affects as many 
as one in five male prisoners. 

For that reason, and many others, No 
Escape is a wrenching book to read. It’s 
also one of the most in-depth, authorita- 
tive, and comprehensive books written 
on the subject of prisoner rape. The book 
provides a review of the conditions that 
contribute to prisoner rape - including 
the growth of the American prison popu- 
lation in the last 20 years, the privatization 
of the prison industry, and the crippling 
of prisoners’ legal rights through the 
Prison Litigation Reform Act of 1996. 

No Escape also reviews some of the 
realities of prisoner rape that are misun- 
derstood by the public: that victims tend 
to be nonviolent offenders, young 
people, and first-timers; that victims are 


sometimes subjected to repeated abuse 
that can last for years; and that rape vic- 
tims contract diseases like HIV and often 
suffer from crippling depression and 
post-traumatic stress disorder. 

All of these facts are brought to life 
in No Escape through the inclusion of pris- 
oners’ first-hand accounts of rape. Human 
Rights Watch quotes men like B.J. from 
Connecticut (that peaceful state where rape 
is “seldom reported,” according to the 
DOC) who describes being assaulted after 
he was celled with a known rapist. 

“I remained in shock and paralyzed 
in thought for two days until I was able 
to muster the courage to report it, this the 
most dreadful and horrifying experience 
of my life,” B.J. writes. 

Then there are prisoners like M.P. 
from Arkansas, who describes submitting 
to life as a sexual slave for another pris- 
oner, and S.H., from Texas, who was 
rented out for sexual favors. S.H. filed five 
grievances, eight appeals and a federal 
lawsuit in an attempt to get some relief 
for his situation. He was denied any rem- 
edy, every step of the way. 

That institutional indifference to the 
problem of sexual assault behind bars is 
documented in No Escape's final chap- 
ter, where Mariner notes that “rape occurs 
in U.S. prisons because corrections offi- 
cials, to a surprising extent, do little to 
stop it from occurring.” 

Even simple steps that could reduce 
the likelihood of sexual assault - such as 
realistic prisoner orientation programs 
and careful classification of prisoners by 
risk of victimization - are relatively un- 
common, Human Rights Watch reports. 
Prisoners’ complaints of rape are not taken 
seriously and avenues of legal redress 
are typically blocked. 

“Rape is not an inevitable conse- 
quence of prison life, but it certainly is a 
predictable one if little is done to prevent 
it and punish it,” Mariner concludes. 

The two years since No Escape was 
published have seen a major surge of 
advocacy to address sexual assault behind 
bars. No Escape was covered on the front 
page of the New York Times, introducing 
many members of the public to a reality 
they had never considered. Since then, 
publications such as the Washington Post, 


the, Los Angeles Times, The Nation, Mother 
Jones, and The Weekly Standard have 
also prominently covered the issue. 

No Escape has served as a powerful 
resource for Stop Prisoner Rape (SPR), 
the only national organization solely de- 
voted to ending sexual violence behind 
bars. Stop Prisoner Rape had been around 
for more than 20 years before No Escape, 
but the book’s authoritative documenta- 
tion of the problem has proved to be a 
critical tool in SPR’s arsenal. 

Since the publication of No Escape, 
SPR and Human Rights Watch have 
worked together (along with others) to 
launch a listserv, sponsor a national con- 
ference, and lobby for the first-ever federal 
legislation to address rape in prison, 
known as the Prison Rape Reduction Act. 
In fact. No Escape was cited during Con- 
gressional hearings on the bill. The 
legislation, which is still pending, would 
authorize a study to document the extent 
of the problem and create a program of 
standards and incentives to help officials 
detect and prevent prisoner rape. 

For men and women behind bars, rape 
remains a real threat. SPR continues to 
hear from prisoners every day who are 
being victimized - prisoners who still face 
the kinds of brutality documented in No 
Escape. SPR now offers survivors of 
sexual assault a range of information and 
referrals, the chance to post stories on its 
heavily trafficked website, and the oppor- 
tunity to speak out through contacts with 
reporters and researchers. 

That’s a powerful legacy for a single 
book, but No Escape tells a powerful story. 
It’s one we all need to understand. B 

No Escape: Male Rape in U.S. Prisons is 
available from Human Rights Watch for 
$25 plus $5 shipping and handling. 
Contact: Publications Department, Hu- 
man Rights Watch, 350 Fifth Ave., 34th 
Floor New York, N.Y. 10118-3299. The 
report is available online at 
www.hrw.org. 

SPR can be reached at 6303 Wilshire 
Blvd., Suite 204, Los Angeles, CA 90048, 
and at www.spr.org. Alex Coolman is 
the “ Communictions Coordinator for 
Stop Prisoner Rape. 
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Writing to Win 

by Steven D. Stark, Broadway Books, 1999, soft back, 283 pages 
Review by John E. Dannenberg 


W rite succinctly! Or, alterna- 
tively, bore your intended 
reading audience to death with burden- 
some legal treatises steeped in excessive, 
redundant verbosity, liberally laced with 
old-as-the -hills cliches. 

Get it? Writing to Win is a refresh- 
ing, practical guide to improving your 
legal written communications skills. At- 
tacking legal writing as obscure and often 
self-defeating, former Harvard Law Lec- 
turer Steven Stark offers simple rules from 
which the reader can learn to avoid com- 
mon mistakes. 

Writing to Win helps you to create 
effective documents. Simple but often 
overlooked tools such as outlining and 
using active rather than passive styles 
are but two of Stark’s ten “rules of the 
road.” You also learn the fine art of ed- 
iting - eliminating redundancy as well 
as obscure terms and trite expressions. 
Sprinkled with humorous examples, the 
text is particularly instructive because 


it is fun to read. For example, “Read my 
lips - no new taxes” was lauded for its 
direct communications approach - ver- 
sus a rigorous discourse on tax policies 
that might have been offered instead. 

Writing to Win is neither a gram- 
mar manual nor a forms book. It is a 
presentation guide focusing on aiding 
lawyers to approach their task of be- 
coming more effective writers. Getting 
down to mechanics, Writing to Win first 
covers the art of argument - emphasiz- 
ing six rules for achieving a strong 
narrative form. Next are sections on 
writing litigation (of particular use to 
PLN readers) and on writing in legal 
practice, e.g., memoranda and con- 
tracts. Chapters within each section 
deal with articulating facts (thirteen 
rules) and developing legal arguments 
(16 more rules). Other chapters guide 
you with rules for writing trial and ap- 
pellate briefs, as well as for drafting 
complaints and answers. 


Unique to this type of book are 
chapters on the important legal pro- 
cesses of written discovery and oral 
argument. And if your legal writing 
goes into patent applications, Stark 
offers fourteen rules for technical writ- 
ing aimed at improving comprehension. 
Perhaps of universal use to PLN read- 
ers are the seven rules for effective 
legal letter writing. 

Writing to Win offers a bonus bib- 
liography of over 200 reference 
sources, indexed to each chapter, to 
permit the avid student to obtain fur- 
ther help in any topic addressed by 
Stark. 

Remember, exactly 50% of all liti- 
gation is lost. If you’ve taken the 
trouble to litigate, don’t you want to 
improve your odds of winning? Writ- 
ing to Win is available from PLN (see 
p.33-34 of this issue) for $15.95 plus 
shipping. H 



Compare 15 V 2 $ to the 69$ per minute that you may be paying now lit 


INMATE FAMILY SERVICES RATES ARE 15 1/2 CENTS PER MIN. 

THE AUTHORIZED TARIFF IS NOW $.69 PER MIN. 

MCI & AT&T RATES ARE GOING UP 


PHONE BILL $1 00 A MONTH ??? CUT IT BY 50% 
visiTour website www.inmatefamilyservices.com 


1 -866-4INMATE (1-866446-6283) 

24 HOURS A DAY 

830-620-9630 1 16 IH 35 S. NEW BRAUNFELS, TX 781 30 FAX 830-620-7340 
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Texas Prison Guard Charged with Raping Male Prisoner; 
Prisoner Files §1983 Complaint 


N athan Essary, a slightly built 22- 
year-old prisoner, was gang- 
raped at the Rogelio Sanchez State Jail 
near El Paso, Texas. Following the rape, 
Essary was transferred to the John 
Montford Psychiatric Facility in Lubbock 
for treatment. Then, in May 2001, Essary 
was moved to the O. L. Luther State 
Prison at Navasota, Texas, where he was 
assigned to work in the laundry. 

Michael Chaney, then a prison guard 
at Luther, worked as a laundry manager 
and was Essary ’s supervisor. Chaney, 
widely known for sexually harassing pris- 
oners, began paying unwelcome 
attention to Essary. Although other pris- 
oners had earlier and repeatedly filed 
grievances and sexual assault complaints 
against Chaney, 

Jerry Barrett, warden at the Luther 
prison, failed to take reasonable measures 
to prevent Chaney from continuing his 
sexually aggressive practices or from in- 
flicting harm on the prisoners under his 
control. 

Chaney continued his inappropriate 
behavior toward Essary by making sexu- 
ally charged remarks, kissing him, and 
grabbing Essary by the buttocks and 
genitals. Chaney warned Essary that if 
he complained, he would concoct false 
disciplinary charges and ruin Essary’s 
chances for parole. 

Chaney assigned Essary to work as 
a janitor in the prison laundry, a job that 
required him to stay late and clean up 
after the other prisoners had returned to 
their cells. Early in October 2001 on an 
evening when Chaney and Essary were 
the last two people in the laundry, 
Chaney locked the doors, pushed Essary 
into the sergeant’s office, and ordered 
Essary to masturbate him. 

Chaney warned Essary that if he 
failed to follow the order, Chaney would 
write a false disciplinary charge. Essary 
complied with Chaney’s order and, after 
Chaney ejaculated, Essary used his hand- 
kerchief to wipe up Chaney’s ejaculate. 
Essary later sent the handkerchief to the 
U.S. Attorney in Houston. 

A week later while he was again work- 
ing late as the janitor, Chaney called 
Essary into the captain’s office and de- 
manded sex. When Essary refused, 
Chaney said he was good friends with 


gang members at Luther and would put 
money on gang members’ accounts as 
payment to have Essary killed. 

Essary was terrified. He complied with 
Chaney’s demand for oral sex. When 
Chaney ejaculated, Essary again used his 
handkerchief to capture some of the ejacu- 
late. 

On October 31,2001, Essary met with 
two psychologists at the Luther prison. 
One of the psychologists, Mr. Howe, ac- 
knowledged receiving complaints about 
Chaney from other prisoners. Howe sum- 
moned warden Jerry Barrett. Essary 
pleaded with Barrett for help but Barrett 
ignored him. 

Later, Chaney came to Essary’s cell 
and ordered him to come to work. That 
evening, Chaney sent other laundry work- 
ers to their cells, then pushed Essary into 
the captain’s office where he kissed him 
on the face and mouth, ordered him to 
“get hard,” and forced Essary to mastur- 
bate him. Later, Essary was given a 
job-change to the medical squad. 

On May 30, 2002, following an analy- 
sis of DNA evidence, Michael Chaney 
was indicted on one count of aggravated 
sexual assault and improper sexual activ- 
ity with a person in custody. Chaney is 


T he U.S. Eighth Circuit Court of 
Appeals has reversed and re- 
manded in part a North Dakota Federal 
District Court’s dismissal of a state 
prisoner’s claim that he was denied treat- 
ment for hepatitis C. 

Dale J. Burke is a prisoner of the N orth 
Dakota Department of Corrections and 
Rehabilitation (NDDCR). Burke has hepa- 
titis C. He sued NDDCR and its health 
care provider, Medcenter One, under 42 
U.S.C. §1983 and the Americans with Dis- 
abilities Act (ADA), 42 U.S.C. §12101, 
alleging that NDDCR and Medcenter One 
completely denied him treatment for hepa- 
titis C. 

The district court, screening the com- 
plaint prior to service of process as 
required by 28 U.S.C. §1915A, dismissed 
without prejudice for failure to state a claim 
for relief. The district court did not con- 


no longer employed as a Texas prison 
guard. 

On October 7, 2002, Essary filed suit 
in U.S. District Court under 42 USC §1983. 
Essary complained of sexual assault by 
Chaney and failure to protect by Barrett. 
Chaney seeks unspecified compensatory 
and punitive damages against both de- 
fendants, attorneys’ fees, and demands a 
jury trial. 

Margaret Winter, Associate Director 
of ACLU’s National Prison Project in 
Washington DC, is lead attorney for 
Essary. Winter is assisted by attorneys 
Craig Co wie and Amy F ettig of the ACLU 
Foundation in Washington DC. Austin 
attorney Meredith Rountree, the dynamic 
leader of the ACLU’s Texas Prison and 
Jail Accountability Project, is also a mem- 
ber of Essary’s team. 

The Essary complaint follows an- 
other Texas prisoner’s sexual harassment 
complaint which was filed in April 2002 
by Roderick Johnson. [PLN, Oct. ‘02, 
page 20.] As with Essary, Johnson is be- 
ing ably assisted by attorneys from the 
ACLU. S ee: Essary v Chaney’, H-02-3822, 
U.S. District Court for the Southern Dis- 
trict of Texas, Houston Division, 2002. 


sider Burke’s amended complaint. Burke 
appealed, abandoning his ADA claims on 
appeal. 

The appeals court held that Burke 
stated a claim for relief. “Mr. Burke alleged 
more than a disagreement over the proper 
course of treatment for his hepatitis C: he 
alleged that he was denied treatment en- 
tirely” and that the basis for the denial of 
treatment was his prior lawsuits against 
the NDDCR medical director. Burke’s suit 
should have been allowed to proceed 
against NDDCR and Medcenter One. 

The appeals court affirmed the ADA 
dismissal and reversed the §1983 dis- 
missal. The appeals court instructed the 
district court to consider Burke’s amended 
complaint on remand. See: Burke v. North 
Dakota Dept, of Corrections and Reha- 
bilitation, 294 F.3d 1043 (8th Cir. 2002). 


Eighth Circuit Reverses Dismissal of 
Prisoner’s Hepatitis C Treatment Claim 
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Ohio Supreme Court Orders Changes 
in Parole Board Procedures 


O n December 18, 2002, in a 6-1 
decision, the Ohio Supreme 
Court ordered a fundamental change in 
the way the Ohio Adult Parole Board, a 
division of the Adult Parole Authority 
(APA), makes parole determinations. The 
decision may affect the release dates of 
as many as 18,000 Ohio prisoners. 

In 1998, the APA radically revised 
its parole determination guidelines. The 
revisions were supposed to bring sen- 
tences imposed prior to July 1, 1996, in 
line with sentences imposed on or after 
July 1, 1996, the effective date of Ohio’s 
“Truth in Sentencing’’ law. Sentences 
under the “old law” (prior to July 1, 1996) 
are mostly indeterminate, while the later, 
“new law” sentences are mostly determi- 
nate. Under parole board practices, 
prisoners under the old law usually serve 
far more time for a crime than prisoners 
under the new law convicted of the same 
crime. The revision to the guidelines, 
however, codified a Parole Board prac- 
tice that had, up until then, been only 
informally applied. Under this practice, 
the Board ignored the offense(s) of con- 
viction and considered all charges 
against a defendant, including those for 
which the defendant was indicted, but 
which were later dismissed or reduced as 
the result of a plea bargain, or which were 
acquitted at trial. In some cases, the 
Board considered charges stated on a 
police report, for which the defendant was 
never indicted. 

The revised guidelines are grid- 
based, much like the federal sentencing 
guidelines. The Board calculates an 
offender’s risk of recidivism on a scale of 
0 to 8 based on prior criminal and institu- 
tional behavior, then selects an offense 
category based on the “total offense be- 
havior,” established using a 
“preponderance of the evidence” stan- 
dard. In most cases under the revised 
guidelines, the Board moved an offender 
upward from his or her offense(s) of con- 
viction to a category based upon all 
unconvicted, dismissed, or acquitted 
charges. 

Prisoners with plea bargains quickly 
began challenging this practice as a vio- 
lation of plea agreements. The appellate 


by Robert Woodman 

districts in Ohio split on the issue. The 
Ohio Supreme Court consolidated three 
cases on certified conflict and ad- 
dressed them. In each appeal, the 
defendants had entered into plea bar- 
gains with the State of Ohio for 
reduction, dismissal, or both, of some 
charges in exchange for guilty pleas on 
other charges. In each case, the Parole 
Board scored the defendants in much 
higher categories based on the original 
charges and continued the defendants’ 
sentences far beyond what they would 
have received had only the offenses of 
conviction been considered. 

The Ohio Supreme Court reviewed 
the the three cases and how the defen- 
dants’ parole eligibility was affected by 
the Board’s practices. The Court noted 
that the law existing at the time each 
defendant’s plea agreement was made, 
former Ohio Revised Code (O.R.C.) 
§2967. 13(A), made a prisoner “eligible for 
parole at the expiration of his minimum 
sentence.” The court held “that the words 
‘eligible forparole’ ... ought to mean some- 
thing. Inherent in this statutory language 
is the expectation that a criminal offender 
will receive meaningful consideration for 
parole.” The Parole Board’s practice, the 
court said, rendered the phrase “becomes 
eligible for parole at the expiration of his 
minimum term” meaningless. 

The court agreed with Ohio’s argu- 
ment that the Parole Board has broad 
statutory authority in parole determina- 
tions. “However, that discretion must 
yield when it runs afoul of statutorily 
based parole eligibility standards and ju- 
dicially sanctioned plea agreements.” 

The Court held, “In any parole de- 
termination involving indeterminite 
sentencing, the Adult Parole Authority 
must assign [a prisoner] the offense cat- 
egory score that corresponds to the 
offense or offenses of conviction.” This 
does not, however, stop the Parole Board 
from continuing a prisoner’s sentence for 
any other reason the Board deems ap- 
propriate, including the circumstances of 
the crime that led to arrest and convic- 
tion. 

After the decision. Assistant Ohio 
Public Defender Charles Clovis who, with 


Assistant Ohio Public Defender Siobhan 
O’Keefe, fded a class action suit against 
the APA for its practice said, “I’m ex- 
tremely pleased.” And Ohio Public 
Defender David H. Bodiker stated, “A 
great wrong has been righted.” Assistant 
Ohio Attorney General Todd Marti, who 
represented the State, and Parole Board 
Chairman Gary Croft both admitted the 
decision “will have some effect,” on pris- 
oners’ sentences, but they both refused 
to speculate how much effect it would 
have. State officials denied the ruling 
would cause a mass release of old law 
prisoners. Attorney Norman Sirak, who 
has a federal suit against the APA for vari- 
ous causes, predicted that Ohio would 
try to construe and apply the decision as 
narrowly as possible. 

This decision, however, is one of the 
few major defeats ever handed by Ohio 
courts to the APA. Unfortunately, the 
decision came too late for one of the ap- 
pellants. Wiley Layne left prison when 
his maximum term of imprisonment ex- 
pired, prior to the Supreme Court’s 
decision. See: Layne v. Ohio Adult Pa- 
role Authority, 97 Ohio St.3d 456, 780 
N.E.2d 548 (Ohio 2002). ■ 

Additional sources: The Dayton Daily 
News, The Cleveland Plain Dealer, Com- 
munications from Norman Sirak, 
Attorney-at-Law. 


MARY'S MAGIC 

Hello. I’m Mary. I have an 
incarcerated son and feel 
your struggles. I know how 
important it is to send nice 
gifts to your loved ones. Send 
for my catalog and see what 
services I offer (no pen pals). 
SASE - get 500 coupon for 
next order. 

Mary’s Magic 
Post Office Box 8029 1 
Rochester, Michigan 48308 
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No Qualified Immunity Defense for Florida Beatings 


T he Eleventh Circuit Court of Ap- 
peals has held that prison 
guards at the Florida State Prison (FSP) 
who beat prisoner David. C. Skrtich are 
not entitled to dismissal. Two of the de- 
fendants, Timothy A. Thornton and 
Jason P. Griffis, are the same guards re- 
cently acquitted in the Frank Valdez 
murder. [“Another Murder by Florida 
Guards, Another Acquittal,'’ PLN, Aug. 
‘02.] Thornton and Grffis appealed the de- 
nial of their motion to dismiss on qualified 
immunity grounds. The other defendants, 
guards Willie Archie, James E. Dean, 
Stacey L. Green, and Tony Anderson ap- 
pealed the denial of their motion for 
summary judgment on the same grounds. 

Skrtich was on close management at 
FSP as a result of an extensive disciplin- 
ary history, including aggravated assault 
with a deadly weapon for repeatedly stab- 
bing a guard, and had been the subject of 
several cell extractions in the past. On 
January 13, 1998 Skrtich refused to va- 
cate his cell so it could be searched. 
Griffis, Archie, Dean, and Green arrived 
at Skrtich’s cell in riot gear, and Thornton 
directed them to enter the cell to extract 
Skrtich. Griffis entered the cell with an 
electronic shield and shocked Skrtich, 
knocking him to the floor. Skrtich offered 
no resistance, and Griffis, Archie, and 
Dean repeatedly kicked him in the back, 
ribs, and side while Green struck him with 
his fists. After falling, Skrtich was lifted 
onto his knees three times, and the beat- 
ing continued each time. After Thornton 
and Anderson watched, Thornton ver- 
bally threatened Skrtich and knocked him 
to the ground while other guards picked 
him up and slammed his head into the 
wall. 

As a result of his injuries, Skrtich had 
to be airlifted by helicopter to a hospital 
where he remained for nine days, and 
spent several months recuperating. The 
medical records reflect Skrtich received 
multiple left rib fractures, a fractured back, 
knee and shoulder injuries, abdominal 
trauma, and post trauma anemia. The 
doctors reported “that the shoe impres- 
sions on inmate Skrtich were probably 
made from a stomping motion as opposed 
to merely holding him down.” Dr. Victor 
Selyutin of FSP told the Inspector Gen- 


by David M. Reutter 

eral Skrtich’s injuries were consistent with 
“physical abuse.” 

The Court held that defendants 
Archie, Dean, Green and Anderson were 
not entitled to qualified immunity on sum- 
mary judgment. If Skrtich proves at trial 
he was rendered inert by the electric shock 
and not resisting, that the officers admin- 
istered the severe beating for no other 
purpose than the infliction ofpain, he will 
be entitled to damages from the guards 
who collectively administered the beat- 
ing or failed to intervene to stop it. 
Additionally, the Court rejected the de- 
fendants claim the force was de minimus 
in light of Skrtich’s injuries. 


I n August 2002, California prison 
officials agreed to pay a settlement 
of $400,000 to former guard Terri 
Sanchez in the latest in a series of suits 
for aggravated sexual harassment filed 
by female guards at the California Cor- 
rectional Center in Susanville. The total 
amount of settlements and awards over 
the past two years is $1.1 million. Fed- 
eral District Judge William B. Shubb 
said, “Essentially, Sanchez claims that 
from the moment she began working at 
the Department of Corrections [CDC] 
until the moment she left [three and one 
half years later] ... she was unable to es- 
cape from unwanted verbal and physical 
advances of a sexual nature and was ridi- 
culed because of her gender.” 

When she complained of the sexual 
harassment, fellow guards labeled 
Sanchez a “rat” and a “filer” and ostra- 
cized her. Shubb noted that the 
evidence she presented “suggests that 
retaliation continued to happen despite 
the CDC’s efforts to investigate and 
punish alleged retaliatory acts.” The 
stress this caused resulted in Sanchez’s 
taking three stress leaves and ultimately 
receiving disability retirement because 
she had become “incapacitated for the 
performance of her duties ... based 
upon her psychological condition,” 
according to Cal-PERS. 

Fred Johnson, the chapter president 
of the California Correctional Peace Of- 


The Court also held Thornton and 
Griffis’ motion to dismiss was an abuse, 
through stalling, of the pretrial process. 
The motion to dismiss before the Court 
was the third one filed in the case, and 
the first time these defendants had as- 
serted qualified immunity. The Court 
held that qualified immunity is a de- 
fense that must be affirmatively pled, 
and as the current motion was improp- 
erly filed, the defendants’ waived that 
defense. The district court’s denial of 
the motions for summary judgment and 
to dismiss was affirmed. See: Skrtich 
v. Thornton, 280 F.3d 1295 (11 th Cir. 
2002 ). ■ 


ficers Association is one of the guards 
named by Sanchez. She alleged that he 
and other guards used filthy language 
and made obscene gestures to her and 
that two lieutenants and a sergeant were 
sometimes present when this occurred. 
Johnson would allegedly stare at her 
private areas, make offensive com- 
ments, and touch her. A female sergeant 
testified that Johnson possessed vir- 
tual immunity from disciplinary action. 
The warden, Johnson, and an employee 
relations officer all admitted that 
Sanchez’s complaint against Johnson 
was never investigated. 

In 2001, former guard Cindy 
Costello, represented by attorney 
Robin Perkins, won a jury award of 
$612,000, plus interest of $10,000 
against CDC and $75,000 in punitive 
damages and interest of $ 1 0,000 against 
a former CDC lieutenant. Jurors in the 
trial expressed dismay at the CDC’s 
handling of sexual harassment. Former 
guard Edna Browning-Overstreet and 
nurse Donna Hopson, both represented 
by Perkins, settled for $50,000 each. 

CDC officials alleged that they now 
have a zero-tolerance policy for sexual 
harassment and no complaints of that 
nature have been received since Warden 
Roy Castro took over in November 2000. 
■ 

Source: The Sacramento Bee 


California Pays $1.1 Million in Prison 
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20 Years for Flinging Feces 
on Texas Guards 


O n June 23, 2002, in the first case 
prosecuted before a jury under 
a new harassment law, a Texas jury con- 
victed a prisoner of harassment and 
sentenced him to 20-years in prison. 

Jeffery Wayne Wheatly, a 3 5 -year 
old Texas state prisoner, was indicted 
for throwing feces and urine on two 
guards and their clothing in adminis- 
trative segregation at the TDCJ 
Hughes Unit on January 25, 2001. 
Wheatly took his case to a jury, some- 
thing which has not previously 
occurred under the harassment statute 


which was enacted September 1, 1999. 
Prosecutors enhanced the third-degree 
felony using Wheatly’s prior convic- 
tion for aggravated robbery. The jury 
rejected Wheatly’s defense that he was 
set up by guards and sentenced him to 
the maximum of 20 years to be served 
after he completes his aggravated rob- 
bery sentence. Prosecutors noted that 
all other prisoners previously charged 
under this statute had pleaded guilty. 
■ 

Source: The Gatesville Messenger 


Washington Prisoner L&I Statutes 
Struck Down 


T he Washington Supreme Court 
struck down a statutory scheme 
which denies labor and industries ben- 
efits to state prisoners with life sentences 
and no dependents. RCW 51.32.040(3) 
and 72.60.102 were declared unconstitu- 
tional. because they deny lifers without 
dependents any monetary compensation 
for work related injuries, while prisoners 
with release dates or beneficiaries are 
compensated for such injuries. 

Tony Willoughby and Lennie Cain 
are both incarcerated at the Washington 
State Penitentiary in Walla Walla, and 
neither will be released alive from prison. 
Neither prisoner has a spouse or other 
dependent. Both lost fingers in accidents 
while on prison work details. The Wash- 
ington Department of Labor and 
Industries (L&I) valued Willoughby’s 
claim at $ 10,260.8 1 but would not assess 
Cain’s disability rating. 

The prisoners filed declaratory judg- 
ment actions in the Walla Walla County 
Superior Court challenging the propriety 
of L&I’s denial of benefits for their job- 
related injuries. On July 25, 2000, the 
Superior Court found that L&I denied the 
prisoners their benefits without due pro- 
cess of law, and denied them the equal 
protection of the law when it refused to 
compensate them for their injuries. L&I 
appealed, and the case was certified for 
direct review in the state Supreme Court. 

That court recognized that RCW 
72.60.102 entitles prisoners to L&I ben- 
efits for prison-job-related injuries but 


combines with RCW 5 1 .32.060 and 040(3) 
to stay payment of those benefits until 
the prisoner is released from prison. If a 
prisoner has dependents outside the 
prison, however, such benefits are paid 
in installments to the dependents while 
the prisoner remains incarcerated under 
RCW 5 1.32.040(3) (c). The effect of these 
statutes is that lifers without dependents 
never receive any compensation for inju- 
ries sustained while working. 

The court applied a three-pronged 
due process analysis: (1) whether the stat- 
utes were aimed at achieving a legitimate 
purpose; (2) whether the means used were 
reasonably necessary to achieve that 
purpose; and (3) whether the statute is 
unduly oppressive. The court found that 
denying prisoners compensation for valid 
job-related injuries simply because they 
are lifers without beneficiaries violated 
prongs (2) and (3), thus denied them their 
property without due process of law. 

The court also held that there was 
no rational basis for the distinction be- 
tween prisoners with beneficiaries or a 
likelihood of release during their lifetimes 
and all others. Thus, the statute was not 
rationally related to any legitimate pur- 
pose and violated the prisoners’ right to 
equal protection of the laws. Thus, RCW 
51.32.040 and 72.60.102 were struck down 
as unconstitutional on both equal pro- 
tection and due process grounds. See: 
Willoughby v. Dept, of Labor & Indus- 
tries, 147 Wn.2d 725, 57 P.3d 611 (Wash. 
2002 ). ■ 


N ou) Available 

UNDERSTANDING 
HABEAS C O R P U S 

A comprehensive, yet easy to 
understand guide for state 
prisoners pursuing Claims in federal 
court. 

Includes practical advise on 
developing and presenting claims, 
and identifying procedural 
problems. 

Written by: 

Walter M- Reaves, Jr. 

Board Certified in Criminal Law by 
the Texas Board of Legal 
Specialization 

To order, send $ 75 . 00 , plus 
$3.15 for shipping (TX 
Residents also add $6-17 sales 
tax) to: 

Walter M . Reaves, Jr. 

H abeas Book 

p.O- Box 55 
West, Texas 76691 

For more information write to the 
above address, or visit our web site 
at: 

w ww .postconviction .com 


Protecting Your 
Health & Safety 

I A LITIGATION GUIDE FOR INMATES I 


Protecting Your Health & Safety is written 
for inmates who do not have the help of 
a lawyer and who want to defend their 
rights to health and safety within a jail or 
prison and, if necessaiy, a court. It does 
not deal with legal defense against crim- 
inal charges or challenges to convictions 
that are on appeal. 

The Southern Poverty Law Center is 
distributing this book for $10.00 
(including shipping and handling). To 
order a copy, send a check or money 
order to this address: 

Protecting Your Hea lth & Safety 
Southern Poverty Law Center 
P.O. Box 548 

Montgomery, AL 36101-0548 
Be sure to include your name, identification 
number (if any), and mailing address. 

WRITTEN BY 

ROBERT E. TOONE 

A PROJECT OF THE 

SOUTHERN POVERTY LAW CENTER 
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BOP Communion Wine Ban Challenged 

by David M. Reutter 


T he Court of Appeals for the Dis- 
trict of Columbia has reversed the 
grant of summary judgment favoring 
prison officials in a Bivens action filed by 
Catholic Christian prisoners at the Fed- 
eral Prison Camp in Pensacola, Florida, 
which challenged the BOP’s rule prohib- 
iting prisoners from receiving Communion 
Wine during rituals, but “the staff or con- 
tract chaplain may consume small 
amounts of wine for performance of the 
ritual.” 

The prisoners practice as part of their 
religion the Eucharist sacrament, which 
is called Floly Communion. Communion 
is administered after a priest consecrates 
the bread and wine, and the prisoners 
believe the bread transforms into the body 
of Jesus Christ and the wine into his 
blood. The priest can present the wine 
through several methods, and until the 
new rule became effective the prisoners 
received it through intinction method. 
Intinction is the dipping of the trans- 
formed bread into the wine and consuming 
the bread. The prisoners, in their com- 
plaint, stated their belief is its “the 
command of the Lord Jesus Christ to con- 
sume both the bread and wine” during 
the Eucharist sacrament. Prison officials 
entered into the record letters from a 
Catholic nun and the local Bishop, who 
stated that Communion by bread alone is 
a long tradition, but Communion “has a 
more complete form as a sign when it is 
received under the forms of both bread 
and wine.” Therefore, in granting relief 
to BOP officials the district court held that 
consuming wine during communion is not 
an essential practice of the prisoners’ re- 
ligion, one “which the believers may not 
violate at peril of his soul.” 

The Appellate Court held this is the 
wrong standard of law, for a plaintiff need 
not first show that the rule is directed at a 
practice deemed by the religion to be 
“mandatory.” A plaintiff, to implicate a 
First Amendment violation need only 
show a law or regulation imposes a sub- 
stantial, as opposed to inconsequential, 
burden on the litigant’s religious practice. 
This prohibits the court from question- 
ing the orthodoxy of a believer’s practice, 
but requires it to determine if there is any 
basis for the practice in the religion’s 
creed. If the prisoner implicates an im- 


pingement on his religious exercise, 
prison officials can sustain a ruling if “the 
regulation is reasonably related to legiti- 
mate peneological interests.” 

The appellate court further held that 
there exists a material issue of fact if there 
is a substantial burden on the prisoners’ 
exercise of their religion; prison officials 
did not challenge the sincerity of their 
belief. On remand, the district court must 
determine prison officials’ interest for the 
rule. For example, if the interest were to 
prevent drunkenness among prisoners, 
“the prison would have to explain how 


that interest is implicated by the negli- 
gible amount of wine ingested through 
intinction.” The Court must also deter- 
mine other alternatives available to the 
prisoners, the impact on the prison and 
other prisoners of allowing Catholic 
prisoners to consume wine with the 
chaplain during communion, and the 
availability of other alternatives. The 
District Court’s grant of summary judg- 
ment favoring prison officials was 
reversed and remanded. See: Levidan v. 
Ashcroft, 281 F. 3d 1313 (D.C. Cir. 2002). 


Injury Report Satisfies Texas Tort Claims 
Actual Notice Requirement 

by Matthew T. Clarke 


A Texas state court of appeals has 
uled that the safety investiga- 
tion and accident report of an accident in 
which a prisoner was injured gave the 
prison system actual notice of the 
prisoner’s claim as required by § 5 1 .0 1 4(8). 

Brian Edward Simons, a Texas state 
prisoner, sued the Texas Department of 
Criminal Justice (TDCJ-ID) and Ron 
Canon, a TDCJ-ID plumber who was 
Simons’s supervisor, for severe injuries 
he suffered while using a tractor and me- 
chanical post hole digger as part of a 
prison work crew. TDCJ filed a plea to the 
jurisdiction alleging that Simons had not 
given TDCJ actual notice of the injury 
within six months of the injury, as required 
by the Texas Tort Claims Act, Texas Civil 
Practice and Remedies Code § 51.014(8). 
The district court denied the plea and 
TDCJ filed an interlocutory appeal. 

The Beaumont court of appeals 
noted that it was undisputed that Simons 
failed to give TDCJ formal written notice 
of the injury. Also undisputed was the 
fact that TDCJ had actual knowledge of 
the injury and the identities of the parties 
involved. On the day of the accident. 
Canon prepared a “Supervisor Report on 
Employee/Inmate Injury” which included 
a detailed report of the accident, the per- 
sons involved, and witness statements. 
Attached to the minutes of a specially- 
called prison safety meeting was a 
report — including six witness state- 


ments — from the prison’s safety officer 
to the regional safety officer. The report 
showed that Simons was charged with 
the disciplinary infraction of refusing to 
obey an order to stand clear of the dig- 
ger. Simon’s statement included a 
declaration it was just an accident and 
that no one was to blame. TDCJ-ID ’s in- 
vestigation concluded that the accident 
was a result of Simons’s failure to stand 
clear when ordered. TDCJ-ID claimed this 
did not give actual notice that TDCJ-ID 
was likely to have been the cause of the 
injury. 

The court of appeals held that the 
fact that a safety investigation was con- 
ducted indicated that TDCJ-ID had 
knowledge of its potential culpability and 
the possibility that it could be accused of 
negligence arising from the accident. In 
fact, the extensive safety investigation of 
a serious injury that occurred while the 
prisoners were operating motor-driven 
machinery in a supervised work detail was 
used by TDCJ-ID to gather the informa- 
tion it needed to defend Simon’s claims. 
Thus, TDCJ-ID clearly had actual notice 
of Simons’s claim under the Texas Tort 
Claims Act. The court of appeals specifi- 
cally declined to rule on whether the actual 
notice requirement was, in fact, jurisdic- 
tional as alleged by TDCJ-ID. See: Texas 
Dept, of Criminal Justice v. Simons, 74 
S.W.3d 133 (Tex.App -Beaumont 2002). 
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Psychologist Not Qualifiedly Immune 
in Prisoner Suicide Suit 

by John E. Dannenberg 


T he Sixth Circuit US Court of Ap- 
peals ruled that a prison 
psychologist’s awareness of a prisoner’s 
potential for suicide was sufficient to 
defeat the psychologist’s qualified immu- 
nity defense in a 42 U.S.C. § 1983 
wrongful death civil rights action brought 
by the prisoner’s estate. 

Michigan state prisoner Billy Mont- 
gomery hanged himself in his cell in the 
Southern Reception and Guidance Cen- 
ter eight days after being transferred from 
county jail. His earliest release date for 
his DUI conviction was only five weeks 
later. 

Norris McCrary, a prison psy- 
chologist, was assigned to evaluate 
Montgomery after a guard had ob- 
served him acting despondently in his 
cell and had removed all sharp objects. 
McCrary cell-interviewed Montgomery 
the morning prior to his death. 
McCrary’s notes indicated that Mont- 
gomery had suicidal thoughts but no 
specific plan. He rated Montgomery’s 
suicide risk as “moderate,” and put him 
on suicide watch. 

The next morning, David Howell, a 
physician’s assistant, visited Montgom- 
ery for a previously scheduled physical 
examination. Although Montgomery’s 
file didn’t contain McCrary’s notes, 
Howell deduced that Montgomery’s 
problem was only fear of other prison- 
ers, and that his apparent suicidal 
thoughts were only a pretext to gain pro- 
tective housing. Howell’s supervisor, V.S. 
Thyagarajan, M.D., signed off on 
Howell’s observations. 

McCrary visited Montgomery 
shortly thereafter and concluded that 
Montgomery was not suicidal, just fear- 
ful of other prisoners. Montgomery 
stated that he was not feeling suicidal 
and McCrary took him at his word. 
About five hours later, Montgomery 
hanged himself with a sheet in his cell, 
leaving a suicide note to his girlfriend. 

Carolyn Comstock sued McCrary, 
Howell and the doctor in U.S. District 
Court (E.D. Mich.) on behalf of 
Montgomery’s estate, asserting viola- 
tion of his Eighth Amendment cruel and 
unusual punishment rights. The defen- 


dants unsuccessfully moved for summary 
judgment, asserting qualified immunity 
while acting under of color of state law, 
and later appealed. 

To defeat the qualified immunity 
defense, the Sixth Circuit held that 
plaintiffs would have to demonstrate 
that the defendants had shown delib- 
erate indifference to McCrary’s serious 
psychiatric needs. Citing Fanner v. 
Brennan, 511 U.S. 825 (1994), the Court 
tested the three defendants under both 
objective and subjective standards to 
determine if the medical needs were 
“sufficiently serious” and that the de- 
fendants should have, but did not, 
perceive the significant risk involved. 
The Court then tested under Saucier v. 
Katz, 533 US 194 (2001) as to whether 
the right Montgomery asserted was 
clearly established at the time and that 
a reasonable official would have under- 
stood his behavior violated that right. 

The Court first held that pre-exist- 
ing law was settled that serious 
psychological needs so qualify, particu- 
larly where suicidal tendencies are 
involved. 

The tougher question turned on 
whether the defendants were unreason- 
able in not responding to Montgomery’s 
rights, that is, that they had recognized 
a clear “affirmative duty” to act, yet 
failed to do so. Under this standard, 
the Court ruled that psychologist 
McCrary would have clearly under- 
stood such a duty with a known suicidal 
patient, was therefore not qualifiedly 
immune, and accordingly affirmed the 
district court’s denial of summary judg- 
ment. 

The conduct of medical assistant 
Howell and the supervising doctor’s ac- 
tions, however, were more attenuated and 
warranted qualified immunity, because 
those defendants did not “implicitly au- 
thorize” or “knowingly acquiesce” in any 
unconstitutional conduct. Accordingly, 
the Sixth Circuit reversed the district 
court’s denial of summary judgment for 
them below, and remanded for further pro- 
ceedings solely as to McCrary. See: 
Comstock v. McCrary, 273 F.3d 693 (6th 

Cir.2001).B 
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BJS Summarizes State 
Sex Offender Registries 


T he Bureau of Justice Statistics 
(BJS), a division of the U.S. De- 
partment of Justice, released a 
state-by-state summary of the Sex Of- 
fender Registries (SOR’s) throughout the 
United States. The report, released in 
March 2002, compared the states’ SOR’s 
in February 200 1 to BJS’s prior reports in 
1998 and 1999. These reports were pro- 
duced by the National Sex Offender 
Registry Assistance Program (NSOR-AP), 
a BJS operation. NSOR-AP helps states 
participate in the FBI’s National Sex Of- 
fender Registry (NSOR) and to fulfill the 
requirements of the Jacob Wetterling Act 
(Pub.L. 104-145, llOStat. 1345), Megan’s 
Law, and the Pam Lyncher act (Pub.L. 1 04- 
236,1 10 Stat. 3093). 

In 1998, there were 263,166 registered 
sex offenders throughout the United 
States. In February 2001, the 50 States 
and the District of Columbia reported 
386,1 12 registered sex offenders, a 47% 
increase. Different states, however, var- 
ied in the number of registered offenders 
and the percentage increase. These dif- 
ferences were due to several factors, 
including the number and type of of- 
fenses requiring registration, the date of 
offense requiring registration, and the 
duration of the registration. 

The top 10 states in terms of number 
of registered sex offenders in 2001 were 
California (88,853), Texas (29,494), Michi- 
gan (26,850), Florida (20,000), Illinois 
(16,551), Washington (15,304), Wiscon- 
sin ( 1 1 ,999), Indiana (11 ,656), New York 
(11,575), and Arizona (11,500). Massachu- 
setts had about 17,000 sex offenders who 
qualified to register, but at the time of the 
survey, the Massachusetts SOR was un- 
der a superior court injunction, so 
Massachusetts’ numbers were not 


counted in the report. The bottom 10 
states were Maine (473), Wyoming (682), 
North Dakota (766), West Virginia (950), 
Nebraska (1,120), New Mexico (1,171), 
South Dakota (1,182), Maryland (1,400), 
Rhode Island (1,424), and Hawaii 
(1,500). The District of Columbia had 
303 registered sex offenders in 2001, up 
from 50 in 1998. The state with the larg- 
est percent increase from 1998 to 2001 
was Washington; the SOR increased 
993%. Other states with huge growths 
were Alabama (up 659%), Rhode Island 
(422%), Ohio (319%), Georgia (280%), 
Maryland (250%), and Arkansas (206%). 
Another seven states saw their SOR’s 
grow more than 100% between 1998 and 
2001. 

Twenty-two states collect and main- 
tain DNA samples as part of their SOR. 
Twenty-nine states and the District of 
Columbia have publicly accessible 
websites containing searchable informa- 
tion on sex offenders in their SOR, up from 
six states in 1998 and fifteen states in 1999. 
The report contains an appendix summa- 
rizing the dissemination and community 
notification provisions of each state. 
States with websites also had their web 
addresses listed. Other methods of dis- 
seminating information were listed in 
comments in the appendix. 

One copy of this report is free upon 
request by writing the U.S. Department 
of Justice, Office of Justice Programs, 
Bureau of Justice Statistics, Washington, 
D.C. 2053 1 . Request report number NCJ 
192265, “Summary of State Sex Offender 
Registries, 2001.” Detailed state summa- 
ries of each state’s SOR can be viewed 
online at www.ojp.usdoj.gov/bjs. Ab- 
stracts of the prior reports are also 
available. H 


Texas Guard’s Conviction Reversed 


A Texas court of appeals has re- 
versed for retrial the conviction 
of former Texas City Unit TDCJ-ID guard 
Charles Melvin Page for sexual assault 
and impersonating a police officer. Page 
was convicted of having flashed a badge, 
claimed he was a cop, and demanded oral 
sex from a prostitute in 1997. During the 


trial, evidence of Page having committed 
two other similar crimes was introduced, 
supposedly to help prove identity. The 
court held that identity was not really an 
issue; therefore the extraneous crimes 
evidence was inadmissible. See: Page v. 
State, 88 S.W.3d 755 (Tex.App. -Corpus 
Christi2002).H 


May 2003 


24 


Prison Legal News 





No Right to Artificial Insemination 

by John E. Dannenberg 


T he US Court of Appeals for the 
Ninth Circuit ruled that the right 
to procreate is fundamentally inconsis- 
tent with incarceration, thereby 
upholding a California state prison policy 
disallowing a prisoner from sending a 
sperm specimen to his wife for artificial 
insemination. 

William Gerber, serving 111 years- 
to-life at Mule Creek State Prison, sued 
Warden Rodney Hickman under 42 
U.S.C. § 1983 alleging Hickman violated 
his constitutional right to procreate via 
artificial insemination as well as his 
equal protection rights. The US Dis- 
trict Court (E.D. Calif.) ruled that the 
fundamental right to marry is circum- 
scribed by incarceration and that there 
is neither a constitutionally protected 
right to conjugal visits in prison nor a 
right to procreate via artificial insemi- 
nation. S ee.Gerber v. Hickman, 103 
F.Supp.2d 1214 (E.D. Cal. 2000). 

The Ninth Circuit at first reversed, 
holding that the right to procreate is a 
fundamental protected right. (264 F.3d 
882 (9th Cir. 2001)) [Silverman, J. dis- 
senting]. This ruling was then vacated 
pending en banc review. (273 F.3d 843 
(9th Cir. 2001).) 

Judge Silverman’s decision for the 
6-5 divided en banc court instead af- 
firmed the district court. The Ninth Circuit 
postulated a two part test. First, it had to 
“determine whether the right to procre- 
ate while in prison is fundamentally 
inconsistent with incarceration (citing 
Turner v. Safley, 482 US 78, 94-96 (1987)). 
If so, this ends [the] inquiry.’’ Only in the 
case where the asserted right is not in- 
consistent with incarceration would the 
court proceed to the second question: 
“Is the prison regulation abridging that 
right reasonably related to legitimate pe- 
nological interests?” Turner, supra, at 
96-99. 

Answering the first question, the 
court reasoned that curtailment of cer- 
tain rights is necessary to accommodate 
prison “needs and objectives,” adding 
that deterrence and retribution are such 
factors in addition to correction. Prison- 
ers have no constitutional right to 
contact visits or conjugal visits, the court 
observed: “That California regulations 
permit some prisoners the privilege of 
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conjugal visits is simply irrelevant to 
whether there is a constitutional right to 
conjugal visits or a right to procreate while 
in prison.” 

Gerber attempted to argue that be- 
cause forced surgical sterilization is 
prohibited ( Skinner v. Oklahoma, 3 16 US 
535 (1942)), it follows that prohibition 
against procreation is also thereby pro- 
tected. The court distinguished the 
permanency of sterilization from the lim- 
ited restriction occurring only while still 
in prison, and rejected this argument. The 
court went on to interpret Turner as 
plainly “envisioning that while the intan- 
gible and emotional aspects of marriage 
survive incarceration, the physical as- 
pects do not.” 

Additionally, while California’s 
“Prisoner’s Bill of Rights” (Cal. Penal 
Code §§2600-2601) permits marriage, its 
language re “legitimate penological inter- 
ests” mirrors Turner. Hence, no state law 
claim lies. 

Gerber’s equal protection argument 
was rejected. The court accepted the 
prison officials’ argument that maintain- 
ing contact with free people is more 
important for prisoners who will eventu- 
ally be released than for those who are 
ineligible for parole. 

An Eighth Amendment claim (con- 
sidered only hypothetically here because 
there was no prior leave to amend at the 
district court level) was rejected because 
artificial insemination is not one of “the 
minimal civilized measures of life’s neces- 
sities,” citing Hudson v. McMillian, 503 
US 19(1992). 

Sharply disagreeing, the dissent 
opined that there was nothing in the 
record to show that procreation is per se 
inconsistent with the fact of incarceration. 
Indeed, they observed that the existence 
of the California Department of Correc- 
tions (CDC) regulation permitting (some) 
conjugal visits ipso facto calls into ques- 
tion such a determination of 
inconsistency. The dissent re-character- 
ized the majority’s “inconsistent with 
incarceration” mantra as merely its “im- 
pression,” unsupported by facts in the 
record. 

The dissent added that prison admin- 
istrative/security concerns regarding 
physical visits were simply not at issue 
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here. Indeed, it summarized the “intru- 
sion” into legitimate prison concerns as 
“(1) ejaculate (2) into aplastic cup, which 
is then to be (3) mailed or given to his 
lawyer (4) for delivery to a laboratory (5) 
that will try to use its contents to artifi- 
cially inseminate Mrs. Gerber,” a sequence 
no more intrusive on prison officials than 
“mailing a manuscript.” 

The dissent further noted that the 
California Legislature specified only in- 
carceration as the punishment and did 
not levy other specific forms of pun- 
ishment such as not speaking, not 
owning property, not marrying or not 
practicing religion. Being “locked up 
in a cell” does not connote further forms 
of punishment. Only the CDC - not the 
Legislature - has made this interpreta- 
tion of “imprisonment.” The dissent 
found CDC’s restrictive interpretation 
to be no more than “the personal opin- 
ion of prison bureaucrats.” See: Gerber 
v. Hickman, 291 F.3d 671 (9th 
Cir.2002)(en banc). | 
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ADA Liability Extends to New Jersey County Jail and Vicinage 


T he U.S. Third Circuit Court of Ap- 
peals, reversing a New Jersey 
District Court, has held that the Ameri- 
cans with Disabilities Act (ADA) extends 
to a county jail and to a New Jersey Vici- 
nage that was not, at the time of the 
complaint, integrated into the state court 
system. 

In September 1994, Ronald Chisolm 
was arrested in Mercer County, New Jer- 
sey on a Pennsylvania bench warrant and 
booked into the now-closed Mercer 
County Detention Center (MCDC), a 
maximum security pretrial detention facil- 
ity. Chisolm is deaf, communicates 
primarily through American Sign Lan- 
guage (ASL), reads and writes English 
poorly, and has limited lip-reading skills. 

Upon booking, Chisolm indicated he 
was deaf. He requested an ASL interpreter 
and a TDD machine. He also asked that his 
hearing roommate, Kenneth Knight, be 
contacted. MCDC officials did none of this, 
nor did they explain to Chisolm jail rules or 
the reason for his arrest. Over the next four 
days, Chisolm, forced to communicate in 
writing and by lip-reading, was 
misclassified by MCDC as a suicide risk, 
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an unemployed vagrant, and a medium 
security risk. Chisolm finally received a 
TDD when his roommate brought 
Chisolm’s personal TDD to MCDC. 
Chisolm was also granted television privi- 
leges, but was never informed about 
closed captioning or how to activate it. 

Four days after his arrest, Chisolm 
was arraigned before the Mercer County 
Vicinage (a vicinage is a locally-funded 
county court apart from the state system). 
Having no ASL interpreter, the Vicinage 
rescheduled the hearing for six days later. 
Knight then contacted an attorney for 
Chisolm, who arranged for an ASL inter- 
preter to be in court the next day. The 
attorney also got the warrant quashed, 
and Chisolm was released the next day. 

Chisolm sued MCDC and the Mer- 
cer County Vicinage in 1995 under the 
ADA, the Rehabilitation Act (“RA”, 29 
U.S.C. §794), 42 U.S.C. §1983, and the 
New Jersey Law Against Discrimination 
(NJLAD). The District Court of New Jer- 
sey dismissed all claims against the 
Vicinage in 1 997. In 2000, the court granted 
summary judgment to MCDC. Chisolm 
appealed. 

The Court of Appeals held that the 
Mercer County Vicinage was not immune 
from suit under the Eleventh Amendment. 


A Texas court of appeals has held 
that a pro se litigant who files 
an affidavit of indigence, when seeking 
to appeal an adverse ruling in a civil case 
in forma pauperis, is entitled to notice of 
a hearing on the court clerk’s challenge 
to the affidavit. 

Timothy A. Aguilar, a Texas state pris- 
oner, filed a civil suit pro se and in forma 
pauperis. The district court dismissed the 
suit for want of prosecution. Aguilar then 
filed a notice of appeal, an affidavit of 
indigence, and an Inmate Trust Fund state- 
ment. The Harris County Clerk filed a 
contest of the pauper’s affidavit. The dis- 
trict court sustained the challenge to the 
affidavit, noting that Aguilar “failed to 
appear” for the challenge hearing. Aguilar 
then filed an application for a writ of man- 
damus with the court of appeals 
complaining that he could not appeal be- 


Although since merged into the state 
court system and protected from ADA 
suits, at the time of Chisolm’s arraignment 
the Vicinage was a county court and not 
protected by the Eleventh Amendment. 

The court found that Chisolm was a 
“qualified individual” under the ADA, 42 
U.S.C. §12101, who had been denied ser- 
vices, programs, or activities because of 
failure to accommodate his disability. In 
granting summary judgment to MCDC, 
the district court failed to “resolve all rea- 
sonable factual inferences in favor of 
Chisolm, the non-moving party.” The 
court pointed to the district court’s def- 
erence to MCDC’s vague, conclusory 
“security concerns” in denying Chisolm 
a TDD. Further, the court found that 
MCDC’s claim that Chisolm was adequately 
accommodated in communication by writ- 
ing and lip-reading to be substantially 
disputed. The Vicinage’s failure to timely 
provide an ASL interpreter was also ac- 
tionable under the ADA. 

The appeals court reversed the dis- 
trict court’s dismissal of claims against 
the Mercer County Vicinage and grant of 
summary judgment to MCDC and re- 
manded the case for trial. See: Chisolm v. 
McManimon, 275 F3d 315 (3rd Cir. 2001). 


cause the district court had denied him 
the right to appeal as an indigent. 

The court of appeals noted that the 
record did not show that Aguilar had ever 
been notified of the challenge hearing. 
Furthermore, the district court’s notation 
that Aguilar had “failed to appear” 
showed that it was not mindful of the fact 
that Aguilar was a state prisoner and could 
not appear in the absence of a bench 
warrant. Therefore, it granted the petition 
for a writ of mandamus and instructed the 
district court to conduct a hearing on 
Aguilar’s affidavit of inability to pay costs 
and provide him an opportunity to be 
heard. Readers should note that, although 
this important ruling for Texas prisoners 
was dated June 2, 1997, it was not pub- 
lished until April 2, 2002. See: Aguilar v. 
Stone, 68 S.W.3d 1 (Tex. App. -Houston 
[1st Dist.] 1997). ■ 
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Head of Counsel for Texas Prisoners Fired 


I n September 2002, the Texas 
3oard of Criminal Justice fired 
John Fant, head of the State Counsel 
for Offenders (SCFO), after an investi- 
gation revealed that he had lied on a 
10-year-old employment application. 

In a written statement, the prison 
board alleged that Fant stated on his 1992 
application that he was a licensed attor- 
ney “when in fact his license had been 
suspended in 1987 for failure to pay his 
bar dues.” 

SCFO is an independent office 
charged with representing and aid- 
ing indigent prisoners for, among 
other things, crimes that occur in 
prison (Texas also has special pros- 
ecutors for this); divorce, immigration 
and civil commitment proceedings; 
backtime discrepancies; and PDR fil- 
ings. 


David O’Neil, who five years ago left 
the SCFO office “because of the ethical 
constraints that [he] had to work under,” 
said that he believed John Fant’s firing 
was just part of the prison board’s con- 
tinuing effort to “chip away” at the SCFO 
office “with the ultimate goal of either dis- 
mantling it or making it totally ineffective.” 

Prison board officials, however, claim 
that Fant was fired for clear policy viola- 
tions. They further allege that in addition 
to lying on his employment application, 
Fant filed “false statements in courts in 
Walker and Anderson counties in which 
he claimed to be a licensed attorney.” 

Records from the State Bar show that 
Fant has no disciplinary actions and that 
he is currently licensed to practice in 
Texas. | 

Source: The Dallas Morning News 


Dismissal for Failure to Allege 
Physical Injury Improper 


T he Second Circuit Court of Ap- 
peals held that dismissal under42 
U.S.C. § 1997e(e)forfailuretoallegephysi- 
cal injury was improper where a prisoner’s 
complaint requests injunctive and/or de- 
claratory relief and the pleadings do not 
reveal the nature of damages sought. 

New York Department of Correc- 
tional Services (DOCS) prisoner Louis 
Thompson filed three separate civil rights 
actions against various employees of the 
Clinton Correctional Facility (Clinton) 
related to the denial of medications he 
allegedly needed for epilepsy. 
Thompson’s prayer for relief did not in- 
clude any damages claims and merely 
sought the return of the medications and 
for the court to resolve the issues raised. 
The court consolidated the actions. 

Thompson was later transferred to 
another DOCS facility but subsequently 
submitted an affidavit claiming that he 
continued to be denied his medications. 
He also filed a document with the court 
in which he requested $50,000 in dam- 
ages. 

Prison officials moved to dismiss for 
failure to state a claim and Thompson 
failed to respond to the motion. The dis- 
trict court dismissed the action because 
Thompson failed to allege that he was 
physically injured. Thompson appealed 


and the court appointed counsel to rep- 
resent him. 

The court rejected defendants’ claim 
that Thompson’s transfer rendered his 
request for injunctive relief moot. The 
court found that “a live controversy con- 
tinues between Thompson and Carter: 
Thompson’s request for an order direct- 
ing Carter to return Thompson’s 
medications.” 

The court concluded “that Section 
1997e(e) applies to all federal civil actions 
including claims alleging constitutional 
violations. Because Section 1997e(e) is a 
limitation on recovery of damages for 
mental and emotional injury in the absence 
of a showing of physical injury, it does 
not restrict a plaintiff’s ability to recov- 
ery compensatory damages for actual 
injury, nominal or punitive damages, or 
injunctive and declaratory relief.” 

Ultimately, the court held that 
“Thompson’s demand that Carter return 
his medications is neither moot nor barred 
by Section 1997e(e)[,]” and vacated the 
dismissal of that claim. It also remanded 
to allow Thompson to file an amended 
complaint to clarify the nature of any dam- 
ages sought and to add additional 
defendants at the facility he is currently 
confined in. See: Thompson v. Carter, 284 
F.3d 4 1 1 (2nd Cir. 2002). > 
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Prisons Experience Outbreaks of Infectious Disease 


P risons in Vermont and Pennsyl- 
vania dealt with serious out- 
breaks of infectious disease this past 
August resulting in the disinfection of 
an office complex and the filing of a class 
action lawsuit, respectively. 

Vermont 

In late July 2002, an outbreak of 
Legionnaire’s Disease, a sometimes fa- 
tal bacterial infection, began in 
Vermont’s Waterbury prison and 
spread to a surrounding office complex 
infecting a total of 23 people and 
prompting efforts to disinfect the com- 
plex. Of the 16 most seriously affected 
by the disease, 14 of which were former 
prisoners, all but one were out of the 
hospital as of August 14, 2002. The ram- 
bling complex employs and houses more 
than 1500 people and is home to many 


by Michael Rigby 

state agencies, including the state 
women’s prison. 

Pennsylvania 

After an outbreak of colonizing me- 
thicillin-resistant staphyloccus aureus, or 
MRSA, six former or current prisoners at 
the Bucks County Prison in Doylestown, 
Pennsylvania, are suing the county for 
delay and denial of medical treatment. 
The class action lawsuit, filed in federal 
court on September 1 8, 2002, seeks more 
than $150,000 per prisoner in damages. 

In August 2002, several female pris- 
oners contacted attorneys Anita Albert 
and Martha Sperling and told them they 
were not being treated for a skin con- 
dition they believed to be MRSA, an 
antibiotic resistant staph infection 
which can cause boils, lesions, infec- 
tions and pneumonia. 


Alberts subpoenaed Doylestown 
Hospital and found that 376 people 
were infected with staphyloccus 
aureus, though not all had the resis- 
tant strain. Still, “The harm that can be 
caused by staph aureus is the same 
whether it’s resistant to methicillin,” 
said Alberts. “It can be fatal if it settles 
in the bloodstream.” 

On August 27, 2002, in response 
to a complaint by Alberts and 
Sperling, federal Magistrate Judge 
Diane M. Welsh ordered the testing 
of all 1,115 prisoners and staff; 34 
tested positive. 

The judge also ordered the prison to 
inform the Centers for Disease Control 
and Prevention of the potential outbreak. 

■ 

Sources: Atlanta Journal Constitution, 
Philadelphia Inquirer, Associated Press 


Third Circuit Upholds $100,000 Damages Award 
to Assaulted Pennsylvania Prisoner 


T he U.S. Third Circuit Court of Ap- 
peals has upheld the jury ver- 
dict and damages award in a Pennsylvania 
case involving the assault of a state pris- 
oner by guards. [PLN, Sept. ‘99.] 

Gerald Henderson was a prisoner 
of the Pennsylvania Department of 
Corrections (PADOC) at SCI- 
Rockview. On March 29, 1995, during 
a count time, Henderson had a 
scheduled telephone call. The tele- 
phones were located in an open area 
at the base of the cell tiers. All other 
prisoners were in their cells. While on 
the phone, Henderson was struck on 
the head by a three-pound piece of 
concrete concealed in a potato chip 
bag. He dropped the phone, fell to the 
floor, and began to pass out. Before 
losing consciousness, Henderson saw 
SCI-Rockview guards David Fortson 
and Paul Sherry looking down at him 
from one of the tiers. 

Henderson sued twelve prison of- 
ficials under 42 U.S. C. §1983, including 
Fortson and Sherry. Ultimately, all de- 
fendants and claims were dismissed by 


the trial judge except the excessive 
force claim against Fortson and Sherry. 

Henderson represented himself at 
trial. Testimony established that 
Fortson and Sherry dropped the con- 
crete on Henderson. On cross 
examination, Henderson questioned 
Fortson about PADOC’s installation of 
a safety gate over the telephones after 
the assault. Defense counsel repeat- 
edly objected to the questions as 
irrelevant and was repeatedly overruled 
by the trial judge. A jury found for 
Henderson, awarding him $50,000 in 
compensatory damages and $50,000 in 
punitive damages. 

On appeal, the defendants as- 
signed as error the safety cage 
questions, citing Fed.R.Evid. 407 (sub- 
sequent remedial measures), Fed.R.Evid. 
401 (“relevancy” defined), and, im- 
pliedly, Fed.R.Evid. 403 (prejudice). 
They argued that the trial judge abused 
her discretion in admitting the ques- 
tions. 

The appeals court discussed when 
subsequent remedial measures may be 


admitted. Because evidence about 
PADOC’s subsequent installation of a 
telephone safety cage could not estab- 
lish the identity of the assailants and 
did not violate the rule’s proscriptions, 
it was admissible under Fed.R.Evid. 
407. 

The court also found the evidence 
relevant. Defendants argued that pris- 
oners regularly threw objects from the 
tiers. The safety cage was not installed, 
however, until Fortson and Sherry as- 
saulted Henderson, rebutting that 
defense. 

The court held that the argument 
that the evidence was prejudicial un- 
der Fed.R.Evid. 403 was not preserved 
for appeal. Furthermore, the evidence 
was not prejudicial, because the case 
turned on the assailants’ identity, not 
on the assault itself, nor on negligence 
for failing to install a cage sooner. 

The district court’s judgment was 
affirmed. This case is unpublished. See: 
Henderson v. Mazurkiexvicz, et. al., 
Case No. 00-2553 (3rd Cir. 2001). ■ 
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Ninth Circuit Reexamines Standards for Qualified Immunity at 
Summary Judgment Stage in California Shooting Case 

by John E. Dannenberg 


A mending its earlier decision at 
240 F.3d 845 \PLN. June ‘01], the 
US Court of Appeals for the Ninth Cir- 
cuit clarified the evaluation of qualified 
immunity claims by prison officials at the 
summary judgment state of a prisoner’s 
Eighth Amendment excessive force civil 
rights complaint. 

Donnell Jeffers, a Black prisoner at 
California State Prison, Sacramento (CSP- 
SAC) was shot by guards during a 
Hispanic-Black melee involving 200 pris- 
oners in CSP-SAC’s B-facility yard in 
November, 1996. Jeffers sued claiming 
excessive force and racial animus when 
only one Hispanic was shot while many 
Blacks were shot. 

The prison guards, Warden of CSP- 
SAC and the Director of the California 
Department of Corrections (CDC) de- 
fended against suit claiming qualified 
immunity. The concern of the Ninth Cir- 
cuit was to nail down what standards 
apply to determine qualified immunity in 
excessive-force suits. 

Originally, the US District Court (E.D, 
Calif.) had denied defendant’s motion to 
dismiss on qualified immunity grounds, 
finding that there were triable issues of 
fact that should go to a jury. 

The Ninth Circuit reversed (240 F.3d 
845, supra) noting that it had jurisdiction 
to hear an interlocutory appeal of the 
denial of a qualified immunity claim. The 
question of this jurisdiction was reexam- 
ined and refined in the new amended 
decision. 

There, the Ninth Circuit held that in 
order to survive summary judgment, the 
plaintiff must do more than simply allege 
that defendants had acted with an im- 
proper motive. Rather, his burden is to 
put forth evidence of specific, non- 
conclusory factual allegations that would 
establish the requisite improper motive. 

While jurisdiction to hear qualified 
immunity challenges on appeal is limited 
to questions of law, where disputed ques- 
tions of fact also are raised, the appellate 
court may decide the question of law by 
assuming the facts in favor of the plain- 
tiff. 

The disputed facts here centered on 
the motive of the shooters and their su- 


pervisors. To prevail, Jeffers would have 
to show that they acted with unconsti- 
tutional conduct such that a reasonable 
person would have known his conduct 
was outside that norm. The two-part 
test is (1) was the law governing such 
official conduct clearly established and 
(2) under that law, could a reasonable 
official have believed his conduct was 
lawful. 

Thus, it becomes the actual mental 
state as an element of the constitutional 
violation that must be proved- not just 
the defendant’s subjective intent. To pre- 
vail, Jeffers had to show, through 
evidence, where each defendant had the 
culpable state of mind to be deliberately 
indifferent to prisoner safety when act- 
ing to quell the melee. It must rise to the 
level of malice or sadism to survive a quali- 
fied immunity bar. 

The policies of the warden and di- 
rector in training staff must be similarly 
tested regarding qualified immunity. The 
necessary showing is that the policy it- 
self is so deficient as to amount to a 
repudiation of constitutional rights and 
is the moving force that caused the con- 
stitutional violation.. 

Using these standards, the court 
looked for material evidence of such 
malice in the motives of the two shoot- 
ing guards. But the evidence was such 
that no one could even tell, reviewing 
the video recordings, whose shots hit 
Jeffers - let alone, under what motive. 
The allegation of culpability for failure 
to prevent any shooter from firing also 
did not create an inference of imper- 
missible motive. 

Similarly, the allegations of racial ani- 
mus and of failure to act on pre-riot rumors 
of violence failed the evidentiary test of 
sadistic mental state. 

Accordingly, the court concluded 
that all defendants were entitled to sum- 
mary judgment based on qualified 
immunity and reversed and remanded. 
See: Jeffers v. Gomez, 267 F. 3d 918 (9 th Cir. 
2001 ). 

By way of contrast, in another case, 
a San Francisco federal jury found that 
CDC’s fatal shooting of prisoner Mark 
Davis at San Quentin State Prison by a 


yard tower guard did meet the deliberate 
indifference standard and awarded dam- 
ages and punitive damages of $2.5 million. 
The requisite standard of malicious men- 
tal state was also proven in Madrid v. 
Gomez, 880F.Supp. 1146 (N.D. Cal. 1995), 
resulting in a damages award. H 
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Kosher Diets for Prisoners Upheld in Tenth Circuit 

by Bob Williams 


T he Tenth Circuit Court of Ap- 
peals has upheld the Colorado 
Federal District Court’s permanent injunc- 
tion directing the Colorado Department 
of Corrections (CDOC) to provide kosher 
meals to qualified prisoners in accordance 
with Orthodox Jewish law and rejected 
the CDOC’s co-pay proposal. 

Charles Beerheide, Sheldon 
Perlman, and Allen Fistell, all prisoners 
in the Fremont Correctional Facility 
(FCF) in Canon City, Colorado, filed a 
§1983 complaint in 1996 alleging a First 
Amendment Free Exercise of Religion 
violation by not providing CO prison- 
ers with kosher diets. A preliminary 
injunction was granted in 1998. See: 
Beerheide v. Zavaras, 997 F.Supp. 1405 
(D.Colo. 1998) [PLN, Dec. ‘98], Aper- 
manent injunction was then entered in 
2000. See: Beerheide v. Suthers, 82 
F.Supp. 2d 1190 (D.Colo. 2000) \PLN, 
Mar. ‘01], 

On appeal, the CDOC claims the dis- 
trict court did not apply the four-prong 
Turner v. Sqfley, 107 S.Ct. 2254 (1987), test 
correctly when analyzing the CDOC’s 
policy and co-pay proposal. 

In Turner's first prong there must 
be a legitimate government interest ad- 
vanced to justify the policy. The CDOC 
won this prong in the district court yet 
still claimed error. The Court upheld this 
prong based on budgetary concerns 
and the possibility of a negative re- 
sponse from other prisoners, but 
rejected as specious the CDOC’s claim 
that the policy is necessary to prevent 
other lawsuits. 

The Court agreed that the CDOC 
failed to meet the second prong, the 
analysis of available alternative means to 
exercise the right, when they claimed ko- 
sher meals could be purchased from the 
prison canteen or provided from the Jew- 
ish community. As of July, 2002, the 
canteen stocked only 62 kosher items, 42 
of these are candy snacks and drink 
mixes. The remaining items such as bak- 
ing soda, refried beans, and sardines 
could not possibly be made into a bal- 
anced diet and consumed for any serious 
length of time. 

Alternatively, requesting a substitute 
in the chow line, the CDOC’s so-called 
“common fare” program, leaves only 


beans, cheese, or peanut butter day in 
and day out. Even then it’s not kosher 
since it’s prepared with and served on 
utensils which are commonly used with 
non-kosher foods. “A vegetarian meal 
prepared in a non-kosher kitchen is not 
kosher.” The Court found that having the 
Jewish community be responsible for 
daily food for prisoners is just not fea- 
sible nor could the district court enter 
such an order. 

The Court rejected the co-pay pro- 
posal finding that paying in the 
neighborhood of $90.00 per month co-pay 
is also not feasible. While a few prison- 
ers could pay this, most simply cannot. 
Such a system “would force prisoners 
into debt far beyond what they might earn, 
thus failing to teach prisoners about re- 
sponsible spending, while doing little to 
curb costs per prisoner since the state 
does not regularly collect such debts upon 
release.” 

The third Turner prong is the ef- 
fect on guards, other prisoners, and 
resources accommodating the right 
might have. The main concerns here are 
costs and abuses. The CDOC inflated 
costs and gave varying estimates each 
time it was asked. Moreover, the estimates 


O n July 7, 2002, the county of San 
Mateo, California, brought suit 
against Pacific Bell and AT&T alleging 
they cheated the county out of millions 
of dollars earmarked for a fund support- 
ing prisoner services. The suit, filed in 
San Mateo Superior Court, seeks resti- 
tution of $2.4 million, plus interest. 

San Mateo contracted with Pacific 
Bell and AT&T in 1993 to provide phone 
service to prisoners in eight separate 
county jail facilities. Pacific Bell and 
AT&T were to provide local and long 
distance service, respectively. Under 
terms of the contract, the companies 
were to pay up to 41% of gross rev- 
enues to the Inmate Welfare Fund 
which helps pay for a variety of pris- 
oner services such as substance abuse 
and educational programs, law librar- 
ies, mental health services and recreation 
equipment. 


included capital equipment and exces- 
sively large food waste, leaving these 
estimates unreliable. 

The CDOC also pointed to a case in 
Oregon where hundreds enrolled in their 
kosher program. This was quickly distin- 
guished and rejected because Oregon’s 
policy had no restrictions while 
Colorado’s policy has screening, docu- 
mentation, tracking, and other restrictions. 
In fact, the Court reported only 14 pris- 
oners have sought kosher diets since the 
injunction was issued. 

Finally, the fourth Turner prong re- 
quires an analysis of ready alternatives 
that can accommodate the right at de mini- 
mis cost. The Court found free kosher 
food under the CDOC’s strict policy is a 
“quick, easy” alternative, noting that this 
strict policy serves the same goal as “co- 
pay allegedly serves by controlling both 
cost and abuse without making prisoner 
observance of kosher laws a matter of 
choosing between incurring significant 
debt or defiling their bodies.” See: 
Beerheide v. Suthers, 286 F.3d 1179 (10th 

Cir.2002).M 

Additional Sources: The FCF Canteen 
Catalog 


The county assumed these payments 
were being paid in full until a 1999 audit 
revealed problems with the numbers. Ac- 
cording to the suit, the audit estimated 
that Pacific Bell had been underpaying 
by as much as $600,000 per year. The suit 
further alleges that Pacific Bell purposely 
falsified and hid the real numbers, which 
also affected AT&T’s payments since 
they were based on Pacific Bell’s reported 
revenue. 

After Pacific Bell accused the county 
of using bad data another audit was or- 
dered. The second audit also found that 
the company had underpayed the county, 
but by the more modest amount of 
$41 1,000 per year, according to the suit. 

Evercom Systems of Texas replaced 
both companies this year as the county’s 
jail phone service provider. H 

Source: San Francisco Chronicle 
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Exceptions Made To PLRA Exhaustion 
Requirement; Discovery Allowed 

by John E. Dannenberg 


T wo U.S. District Courts recently 
made exceptions to the Prison Liti- 
gation Reform Act’s (PLRA) requirement 
to exhaust administrative remedies. The 
Central District of California court ruled 
that when a prisoner’s administrative ap- 
peal had been “granted” at an intermediate 
level, his remedies were deemed exhausted 
because he had extracted all the relief pos- 
sible from the administrative process. 
Separately, the Southern District of New 
York court ruled that discovery available 
with respect to formal grievances should 
be available also as to informal grievances 
when faced with determining whether a 
prisoner had actually exhausted his admin- 
istrative remedies - as he must - before 
being permitted to maintain a 42 U.S.C. § 
1983 civil rights action. 

In the California action, state pris- 
oner Charles W. Brady sued prison doctor 
Attygala and other staff when Brady, 
whose eye had been injured by his 
cellmate Darren Coleman in a fight, lost 
his sight in the eye following inadequate 
medical care. 

Brady, who had complained unavail- 
ingly to prison doctors of his declining 
vision in the injured eye, had to resort to 
the administrative appeals process to 
gain the specialized treatment of an oph- 
thalmologist. His appeal was eventually 
granted at an intermediate level, and he 
saw the ophthalmologist. However, this 
occurred too late - a serious infection had 
by then rendered the eye useless. 

Defending against Brady’s ensuing 
42 U.S.C. §1983 civil rights complaint, the 
state actors claimed the case should be 
dismissed because Brady hadn’t taken 
his administrative appeal to the highest 
level available in the system. 

Brady countered that such “exhaus- 
tion” was not required because there was 
nothing more he could gain from any 
higher level that had not already been 
granted at the intermediate level. 

The court construed 42 U.S.C. § 
1997e (a) [PLRA provision mandating 
state prisoners to “exhaust” administra- 
tive remedies] as only requiring 
exhaustion to the point of extracting all 
the reliefpossible. To require more would 
simply undercut the very policy under- 


lying exhaustion - namely, that of permit- 
ting prison officials to take corrective 
action and perhaps prevent litigation. The 
court ruled that both common sense and 
Booth v. Chumer, 532 US 731 (2001) re- 
quire such a conclusion and therefore 
granted Brady’s motion to file an amended 
complaint. See: Brady v. Attygala, 196 
F.Supp.2d 1016 (C.D. Cal. 2002). 

In the New York action, Sing-Sing 
prisoner Jerry Perez sued guards M. Blot, 
P. Frazier and J. White for excessive use 
of force by throwing Perez to the ground, 
hitting him with a baton, punching him, 
kicking him and breaking his eye socket. 

Perez had filed informal verbal and 
written complaints about his mistreatment. 
In his subsequent 42 U.S.C. § 1983 ac- 
tion, he wanted to conduct discovery as 
to those complaints. Defendants coun- 
tered that Perez had failed to follow formal 
prison grievance rules (which would have 
permitted subsequent discovery) and was 
therefore foreclosed from all discovery as 
to administrative complaints. 

The court ruled that failure to use the 
formal grievance procedure was not fatal 
to Perez’s state-law-created discovery 
rights. It instead ruled that the inquiry 
should turn on whether discovery on the 
informal complaints would be relevant to 
the question of whether Perez had in fact 
exhausted his administrative remedies. 

Finding that such discovery ap- 
peared to be relevant, the court ordered 
defendants to provide it. See: Perez v. Blot, 
195 F.Supp.2d 539 (S.D.N.Y. 2002). ■ 
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Wisconsin Lacks Authority Over Funds of Out-of-State Prisoners 


A federal court in Wisconsin held 
that the Wisconsin Department 
of Corrections (WDOC) lacks the author- 
ity to divert the funds of an out-of-state 
prisoner into a release account, or to 
cause the receiving state to do so. 

In 1998, Wisconsin prisoner An- 
thony Doty was transferred out-of-state 
to a private prison operated by the Cor- 
rections Corporation of America (CCA) 
in Tennessee. 

Doty sought habeas corpus relief 
alleging that Wisconsin lost its authority 
to incarcerate him once it shipped him 
beyond its boundaries. The district court 
denied Doty’s petition and he appealed. 
In order to pay the $105 appellate filing 
fee, Doty sought “the return of more than 
$500 of his money that the [WDOC] pre- 
viously diverted into a ‘release account’ 
held in his name[.]” 

Wisconsin prisoners have both a 
general account and a release account. 


All income is deposited into the prisoner’s 
general account. The release account is 
created by diverting 15% of each deposit 
to the prisoner’s general account, until 
the balance reaches $500. The prisoner 
may request that his release account be 
deposited into an interest-bearing bank 
account. WDOC “regulations allow 
money to be withdrawn from a release 
account only upon or in preparation for 
release. § 309.466(2).” 

The court noted that other courts 
have found that the Wisconsin Prison 
Litigation Reform Act (WPLRA) and the 
federal Prison Litigation Reform Act 
(PLRA) authorize the taking of funds from 
a prisoner’s release account to pay court 
filing fees. See: Spence v. Cooke, 222 
Wis.2d 530, 537, 587 N.W.2d 904 (Ct.App. 
1998); and Spence v. McCaughtry , 46 
F.Supp.2d 861 (E.D.Wis. 1999). But judges 
rarely look to the release account for fil- 
ing fees under the PLRA unless the 


prisoner requests that they do so. Spence 
v. McCaughtry, supra, and Smith v. 
Huibregtse, 151 F.Supp.2d 1040, 1042 
(E.D.Wis. 2001). 

The court indicated that “Doty’s in- 
come while at CCA-Whiteville 
Correctional Facility is . . . not subject to 
Wisconsin DOC regulations, but to what- 
ever Tennessee statutes and regulations 
govern [prisoner] accounts.” Thus, Wis- 
consin regulations do “not authorize the 
DOC to divert (or cause CCA to divert) 
an out-of-state prisoner’s income to a re- 
lease account.” 

At Doty’s request, however, the 
court ordered the payment of the ap- 
pellate filing fee from his release 
account. The court also held that “so 
long as Doty remains incarcerated out 
of state, the DOC may not replenish his 
release account by diverting his in- 
come.” See: Doty v. Doyle, 182 
F.Supp.2d 750 (E.D.Wis. 2002). ■ 


Disciplinary Boards are not “State Courts” 

Under AEDPA 


T he Seventh Circuit Court of Ap- 
peals held that prison disciplin- 
ary boards are not “state courts” for 
purposes of 28 U.S.C. § 2254(e)(1). As 
such, “the state may not benefit from § 
2254 (e) (l)’s presumption of correctness 
in appeals from prison disciplinary pro- 
ceedings.” 

Indiana state prisoner Clyde Piggie 
was issued a conduct report charging him 
with sexual assault for squeezing a female 
guard’s buttocks as he passed her in a 
hallway. Piggie allegedly requested that 
the Conduct Adjustment Board (CAB) 
view the videotape from the prison’s sur- 
veillance camera that may have recorded 
the incident. Prison staff allegedly in- 
formed him, however, that the tape could 
not be viewed without a court order. 

During the disciplinary hearing, 
Piggie denied the charges and again re- 
quested that the CAB view the 
surveillance tape. Fie also repeated the 
request in a handwritten statement to the 
CAB chairman. But the chairman alleg- 
edly told him there was no tape. 
According to the state, the tape no longer 
existed because it was the prison’s policy 


to reuse the surveillance tapes soon after 
they were recorded. 

Piggie was found guilty of sexual 
assault and “sentenced ... to two years 
in disciplinary segregation and demoted 
. . . from good-time credit class II to credit 
class III.” He appealed the decision to 
the superintendent who affirmed the 
CAB’s decision. Piggie then appealed to 
the final reviewing authority of the Indi- 
ana Department of Corrections who also 
affirmed the CAB’s decision. 

Piggie then filed a petition for writ of 
habeas corpus. “The district court initially 
granted his petition, holding that the 
CAB’s denial of Piggie’s timely request 
to have the videotape reviewed violated 
his due process rights under Wolff v. 
McDonnell, 418 U.S. 539, 566, 94 S.Ct. 
2963... (1974).” 

The court subsequently granted the 
state’s request to vacate its judgment 
pursuant to FRCP 59 “on grounds that 
the prison superintendent’s finding that 
Piggie failed to timely request the tape 
was binding on federal habeas review.” 
The court then denied Piggie’s petition 
and he appealed. 


The court of appeals rejected “the 
state’s contention that the prison 
superintendent’s finding on appeal that 
Piggie failed to timely request the tape is 
binding on federal habeas review under 
28 U.S.C. § 2254(e)(1).” In doing so, the 
court noted that § 2254(e)(1) speaks spe- 
cifically of determinations made by “state 
courts,” and not by prison disciplinary 
boards. 

Although the court had not previ- 
ously addressed whether prison 
disciplinary boards may be considered 
“state courts” for purposes of § 
2254(e)(1), it noted that it had previ- 
ously held in White v. Indiana Parole 
Board, 266 F.3d 759, 765-66 (7th Cir. 
2001), that they are not “courts” for pur- 
poses of § 2254(d). See also Walker v. 
O'Brien, 216 F.3d 626, 637 (7th Cir. 
2000). The court then found that its rea- 
soning in white applies equally to § 
2254(e)(1) and held “that the state may 
not benefit from § 2254(e)(l)’s pre- 
sumption of correctness in appeals 
from prison disciplinary proceedings.” 
See: Piggie v. McBride, 277 F.3d 922 
(7th Cir. 2002). ■ 
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Prison Population Continues to Grow 


C ontinuing a trend first noted in 
2000, the Bureau of Justice Sta- 
tistics (BJS), a division of the U.S. 
Department of Justice, reported that the 
overall growth rate of the United States’ 
prison population was quite small. In 
some states, prison populations actually 
declined. PLN has previously reported on 
prison population growth [PLN, July ‘02, 
page 1 4] . The bulletin is titled “Prisoners 
in 2001.” 

The BJS released its 2001 bulletin on 
Federal and State prisoners in July 2002. 
BJS reported that at year end 2001, the 
United States incarcerated 1,406,031 adults 
in Federal and State prisons. When pris- 
oners in territorial prisons. Immigration and 
Naturalization Service facilities, military fa- 
cilities, local jails, jails in Indian country, 
and juvenile facilities were counted, the 
number of prisoners nationwide was 
2,100,146 persons at year end 2001. 

The States added only 3,193 persons 
to their prison populations in 2001, a 
growth rate of about 0.3%. Indeed, over- 
all State prisoners’ numbers declined from 
June 30,2001, through December 31,2001. 


The Federal prison population grew by 
11,577 persons in 2001, about 8.0%. Al- 
though the Federal prison population did 
not decline in the last half of 200 1 , popula- 
tion growth did slow dramatically. Overall, 
the nation’s prison population grew only 
1.1%, less than the average annual rate of 
3.8% since yearend 1995. Indeed, BJS stated 
that “the prison population rose at the low- 
est rate since 1972 and had the smallest 
absolute increase since 1979.” 

The U.S. incarceration rate now 
stands at 470 sentenced prisoners per 
100,000 U.S. residents. By gender, ap- 
proximately 1 of every 12 men and 1 of 
every 1,724 women were in a Federal or 
State prison at yearend 2001. By race 
and age, 10% of all Black males age 25- 
29 were imprisoned in 2001, compared 
to 2.9% of Flispanic males and 1.2% of 
White males in the same age group. In 
every age group; Black males and fe- 
males had the highest incarceration 
rates, followed by Hispanic and White 
men and women. 

In 2001, the District of Columbia and 
ten states saw prison populations actu- 


ally decline. The states losing prisoners 
were New Jersey, Utah, New York, Texas, 
California, Illinois, Oklahoma, Rhode Is- 
land, Ohio, and Massachusetts. In 
absolute numbers, Texas experienced the 
biggest decline, losing 4,649 prisoners, 
followed by California, which lost 3,557 
prisoners. 

In absolute numbers, the Federal 
system grew more than any other 
prison system, gaining 11,577 prison- 
ers. Georgia and Tennessee saw the 
next largest gains - 1,705 and 1,505 pris- 
oners respectively. In percentage 
terms, West Virginia experienced the 
most growth, followed by Alaska, 
Idaho, Oregon, and Hawaii. 

The report analyzed State and Federal 
prisoners in a variety of ways. Among these 
are race, gender, age, and type of crime. 

One copy of the report is free by 
writing Bureau of Justice Statistics, Of- 
fice of Justice Programs, U.S. Department 
of Justice, Washington, DC 20531. Ask 
for report number NCJ195189. The report 
may also be downloaded from 
www.ojp.usdoi.gov/bjs. E 
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Afghanistan: in December, 2002, two 
prisoners being interrogated by US forces 
at the Bagram base near Kabul were 
beaten to death by their captors. Prison- 
ers at the base are routinely kept naked, 
hooded, shackled and deprived of sleep 
for days on end while being beaten for 
good measure. The dead prisoners were 
identified as Mullah Habibuilah, no age 
given, and Dilawar, 22. The cause of death 
is listed as “blunt force injuries” and the 
deaths were classified as homicides by 
the Pentagon. 

California: On February 24, 2003, 
Kimberly Lewis, 48, a black male guard at 
the Donovan State Prison in San Diego, 
was charged with ten counts of sexual 
assault for forcing an unidentified gay 
male prisoner to perform oral sex on two 
occasions in a prison laundry room. The 
first assault occurred in November, 2001, 
when Lewis took the victim into the laun- 
dry room, locked the door, and told him 
“You know what you gotta do,” as he 
removed his belt and unzipped his 
jumpsuit. During the second assault three 
weeks later, the victim saved a mouthful 
of Lewis’s semen in a towel, which he sent 
to his sister with a request that she con- 
tact a lawyer. Lewis is currently under 
psychiatric care and the 17 year CDC 
guard is also accused of making racist 
threats, allegedly saying “I’m going 
postal, kill some more Asians. I might just 
kill everyone.” 

Connecticut: On February 1 1, 2003, 
Ronald Barraza, 40, a guard at the Bridge- 
port Correctional Center pleaded guilty 
to one count of first degree sexual as- 
sault for raping a 10 year old girl over a 
three year period. 

Connecticut: On March 20, 2003, 
David Nieves visited a cousin in a state 
prison. When he submitted his social se- 
curity number to be approved as a visitor, 
prison officials discovered he was really 
David Gonzalez, who had escaped from a 
Connecticut prison 11 years earlier. 
Gonzalez confessed when he was con- 
fronted at the prison about his true 
identity. He was duly reimprisoned, and 
not as a visitor. 

District of Columbia: On September 
17, 2002, the Washington Post reported 
that a month earlier the DC jail had mis- 
takenly released Khushal Khan, a student 
facing deportation who had threatened 
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to kill President Bush following the Sep- 
tember 1 1, 2001, attacks in the US. Khan 
was one of four prisoners mistakenly re- 
leased from the jail last August. Khan and 
another prisoner turned themselves back 
in to authorities after being released. 

Florida: On March 2 1,2003, Shenard 
Dumas, 24, escaped from the Polk County 
jail in Bartow by wearing his cellmate’s 
identification band and walking out of the 
jail when his cellmate posted a $50,000 
bail bond. Dumas had been awaiting trial 
on kidnapping charges. 

France: On March 12, 2003, six or 
seven gunmen liberated Antonio Ferrara, 
30, from the maximum security prison in 
Fresnes, near Paris. Ferrara was being held 
as a suspect in at least 15 armored car 
robberies and one murder. At 4:30 AM 
Ferrara’s liberators arrived outside the jail, 
set nearby cars on fire as a distraction, 
fired at guard towers with automatic weap- 
ons and used explosives to blast their way 
into the prison and a courtyard where 
Ferrara’s cell was located. Prison officials 
said it appeared Ferrara blasted the bars 
out of his cell to meet his rescuers. Ferrara 
escaped and despite the pyrotechnics 
and gunfire, no one was injured. Media 
sources did not report if prison guards 
fired back at the attackers. 

Illinois: On December 27, 2002, Jo- 
seph and Helen Koches, age 35 and 39, 
were found shot to death in a murder sui- 
cide at the gate-house of the Graham 
Correctional Center in Hillsboro where 
they both worked as guards. Police did 
not disclose who did the shooting or why. 

Kenya: On February 28, 2003, presi- 
dent Mwai Kibaki released 28 death 
sentenced prisoners and commuted the 
death sentences of another 195 prison- 
ers to life in prison. The released prisoners 
had all spent between 15 and 20 years in 
prison. Home affairs minister Moody 
Awori said Kibaki’s decision reflected new 
thinking from a new government. “The 
government feels there is no justification 
to keep prisoners, particularly if they have 
reformed, in prison that long,” Awori said. 
Kibaki has said he wants to abolish the 
death penalty in Kenya, which has some 
1,270 prisoners on death row. The coun- 
try has not carried out any executions 
since 1987. 

Massachusetts: On July 1, 2002, 
Albert Ford stabbed prison guard Joseph 


Andrade and took an unidentified nurse 
hostage. The incident lasted 15 minutes 
and occurred at MCI Cedar Junction in 
South Walpole. 

Minnesota: In November, 2002, 
former state appeals court judge Roland 
Amundson, 53, was assaulted by a fel- 
low prisoner at the state prison in 
Fairibault where he was serving a six year 
sentence for stealing money belonging 
to a retarded woman over whose trust 
fund he was guardian. Corrections com- 
missioner Sheryl Ramstad Hvass admitted 
that while visiting Amundson at the Lino 
Lakes Facility where he was moved after 
the assault, that she had allowed him to 
speak to a prison doctor about his medi- 
cal problems on her cell phone. She said 
“It would have been irresponsible and 
reckless for me to have ignored” the im- 
portance of the call. Presumably this 
speaks to the high quality medical care 
and attention all Minnesota prisoners re- 
ceive. 

Mississippi: On August 20, 2002, 
Lonnie Grisham, 58, a prisoner at the East 
Mississippi Correctional Facility in Me- 
ridian was beaten to death. Police have 
charged his cellmate, Tyrone Wilson, 29, 
with the murder. The privately run prison 
is operated by Wackenhut and is de- 
signed to house mentally disabled 
prisoners. 

Mississippi: On February 25, 2003, 
29 prisoners at the East Mississippi Cor- 
rectional Facility in Meridian refused to 
return to their cells at the Wackenhut 
operated private prison. Prison guards 
used pepper spray to intimidate the pris- 
oners and after two hours, had forced 
them back into their cells. The prisoners 
were transferred to the state inn Missis- 
sippi State Penitentiary in Parchman 
shortly afterwards. Media reports gave 
no reason for the rebellion. 

New Mexico: On July 17, 2002, Juan 
Mendez, 33, a prisoner at the Lea County 
Correctional Facility in Hobbs, was 
charged with murder, conspiracy to com- 
mit murder and tampering with evidence 
stemming from the 1999 stabbing death 
of prisoner Robert Ortega. Ortega was 
stabbed 70 times. Charles Aragon pleaded 
guilty to second degree murder and has 
agreed to testify for prosecutors that 
Mendez and three other prisoners, 
Frankie Herrera, Michael Montoya and 
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Robert Lovato, met to plan the murder. Christ on a cross was stolen from a locked assaulting jail prisoner Jeffrey Venable, 

Aragon claims Mendez was the lookout display case in the lobby of the jail and 18,onJune25,2002,bypullinghimtothe 

while Herrera held Ortega down and replaced with a copy. A 1986 appraisal floor and stepping on him. Marsh had 

Lovato stabbed him repeatedly. Aragon valued the sketch at $ 1 75,000. Dali gave been an investigations lieutenant with the 

was present during the murder in the sketch to the jail warden after cancel- sheriff’s department for 15 years. Marsh 

Ortega’s cell but, according to his testi- ing a scheduled visit to the jail. It was resigned on June 28 and now works for 

mony, he only watched. The prison is inscribed “For the inmates dining room the state capitol police. Venable was hand- 

operated by the private company on Rikers Ysland (sic).” Jail officials are cuffed at the time of the attack and the 

Wackenhut Corrections Corporation. investigating the theft. unspecified charges against him were 

New Mexico: On June 20, 2002, Paul North Carolina: On January 22, 2003, dropped two days alter. 

Payne, 28, was sentenced to life impris- Willie Forrest III, 33, was convicted by a North Carolina: OnMarch23, 2003, 
onment after being convicted of Raleigh jury of assault with a deadly Special Forces master sergeant William 

murdering fellow prisoner Richard Garcia, weapon inflicting serious injury. He re- Wright, 36, killed himself in his 

47, in June, 1999. Payne and co-defen- sponded to thejury’s verdict by punching Fayettevillejail cell while awaiting trial on 

dant John Price were allowed to enter his lawyer, George Hughes, twice and bit- charges of murdering his wife shortly af- 

Garcia’s cell by an unnamed guard who ing Wake County sheriffs deputy ter returning from Afghanistan. Over a six 

was later removed from his job. Garcia Lieutenant David Woodruff on the arm. week period in the summer of 2002 four 

was stabbed to death in his cell by Payne The incident occurred in the courtroom soldiers at Ft. Bragg killed their wives, 

and Price who left the cell yelling “white in front of jurors. Forrest was convicted Three of the soldiers were assigned to 

power” and raising their fists, according of holding his aunt hostage at knifepoint. Special Forces units. With Wright’s death, 

to trial testimony. Garcia had six months He is still awaiting trial on kidnapping and all three of the Special Forces killers have 

remaining on his sentence before being assault on a law enforcement officer committed suicide, 

stabbed 50 times. The murder occurred charges from that incident. He is also Pennsylvania: On November 25, 
at the Lea County Correctional Facility awaiting trial on murder, armed robbery 2002, Angeline McKellar, 40, a guard at 

in Hobbs, which is operated by and kidnapping charges in a neighboring the Delaware countyjail was arrested and 

Wackenhut Corrections Corporation. county. charged with witness intimidation and 

New York: OnMarch 1,2003, work- North Carolina: On January 20, 2003, criminal conspiracy. McKellar allegedly 

ers at the Rikers Island jail in New York James Marsh, 39, a former Chatham told a female prisoner at the jail who was 

city reported that a 1965 sketch of Jesus county sheriff’s deputy was charged with slated to testify against Maurice Day, 19, 
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News in Brief (continued) 


and Joseph Holmes, 29, in the murder trial 
of Chester policeman Michael Beverly, 
that if she testified, “You’re going to end 
up like the bitch he slumped, but he’s 
going to make you suffer.” McKellar was 
apparently referring to the murder of Tracy 
Saunders, 33, who was killed shortly be- 
fore she was supposed to testify against 
another member of the Boyle Street Boys, 
a drug gang to which Holmes and Day 
allegedly belong. The jail is run by 
Wackenhut Corrections corporation. 
While employed by Wackenhut McKellar 
racked up her own string of criminal con- 
victions. In March, 1999, she was 
sentenced to ten years probation for a 
simple assault stemming from a bar fight. 
In September, 1999, she was sentenced 
to a year’s probation after pleading guilty 
to welfare fraud. In 2001 she was sen- 
tenced to time served and community 
service for driving while intoxicated. 

Texas: In November, 2002, an audit 
of the Cameron County sheriff’s Depart- 
ment in Brownsville revealed at least 
$8,400 belonging to prisoners could not 
be accounted for. An investigation is un- 
derway to determine who, if anyone, stole 
the money. In December, 2002, federal 
agents initiated an investigation into 
claims that jail lieutenant Joel Zamora was 
soliciting sex with prisoners and offering 
a speedy release if they complied. 

Texas: On January 29, 2003, Stanley 
Wiley, 38, a Texas Correctional Industries 
employee at the Clements Unit prison in 
Amarillo was killed after having his throat 
slashed in the prison shoe factory where 
he supervised prisoners. Prisoner Travis 
Runnels, 26, was charged with murder in 
Wiley’s death. 

Texas: On March 6, 2003, a former 
state attorney general Dan Morales was 
indicted in federal court in Austin on 
charges that he tried to steer millions of 
dollars in fees from the state’s tobacco 
settlement to an attorney friend. Morales, 
who left office in 1999, was also charged 
with illegally using campaign contribu- 
tions to pay for a house. Morales, who 
failed in a run for governor in 2002, de- 
nied any wrongdoing. 

Texas: On November 1, 2002, Ft. 
Worth jurors sentenced James Gillie, 56, 
to fifteen years in prison for fondling a 13 
year old girl. Gillie had been employed for 
some time in the booking section of the 
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Tarrant county jail. Prosecutors claimed 
Gillie had molested the victim over a multi- 
year period. 

Texas: On October 1, 2002, Byron 
Hinkle, 23, a guard at the Johnson County 
jail in Cleburne, gave prisoner Michael 
Jones a Gatorade bottle filled with liquid 
air freshner. Jones swallowed a mouthful 
before realizing it was not a refreshment. 
Jones was hospitalized and treated but 
suffered no serious injury. Hinkle was 
fired after seven months on the job. Pros- 
ecutors declined to file charges against 
him. 

Texas: On October 11, 2002, Tarrant 
County jail guard Michael Price was ar- 
rested on charges of armed robbery, 
resisting arrest and unlawfully carrying a 
weapon. Price tried to steal a woman’s 
purse in the town of Temple. The woman, 
58, would not surrender her purse, so 
Price wrestled with her. A crowd then de- 
tained Price until police arrived to arrest 
him. Price resisted arrest. 

Texas: On October 8, 2002, Ollie 
King, 30, and Joey Janice, 21, guards at 
the Tarrant County jail in Ft. Worth were 
arrested after trying to deliver five grams 
of marijuana to a jail prisoner. County 
sheriff Dee Anderson said visitors would 
tell prisoners that a package had been 
delivered at the jail visitation desk. The 
prisoner would tell Janice who worked as 
a guard inside the jail, who in turn would 
contact King who ran the jail’s visiting 
desk. King would collect the drugs and 
money from visitors and Janice would later 
pick up the drugs and deliver them to the 
prisoner. He and King would split the 
money. 

Texas: On September 10, 2002, Daniel 
Renner Jr., 42, an employee of Texas Cor- 
rectional Industries in Gatesville was 
arrested on charges of intoxication man- 
slaughter for drunk driving his pick up 
truck into a vehicle driven by Rosie Shaw, 
86, killing Shaw. 

United States: In February, 2003, the 
federal Bureau of Prisons prisoner popu- 
lation went over 165,000 becoming the 
largest prison system in the country, sur- 
passing perennial leaders Texas and 
California. The BOP now has a budget of 
$4.6 billion, up from $330 million and 24,000 
prisoners in 1 980. The BOP has 102 pris- 
ons with 1 1 more under construction. The 
BOP expects its prisoner population to 
reach 190,000 by 2005. 

Washington: On February 11,2003, 
Lorraine Whitwam, 30, pleaded guilty to 


one count of introducing contraband in 
the third degree. While serving a sen- 
tence for methamphetamine possession 
in the Mason county jail in Shelton, 
Whitwam was released on a Christmas 
furlough and returned to the jail on De- 
cember 24 with over a dozen hand-rolled 
cigarettes and matches concealed in her 
vagina. Tobacco is prohibited in the jail. 
Guards overheard Whitwam tell her 
cellmate in a holding cell that she had the 
tobacco. A search of the cell located it on 
a table. 

Washington: On February 24, 
2003, Dennis Fontenot, 50, a guard at 
the Federal Detention Center in SeaTac 
was charged in Mason county supe- 
rior court with one count of felony 
harassment and released on $25,000 
bail. Fontenot is accused of threatening 
to kill his wife Pamela after an argument 
over a Jerry Springer tape. Mrs. Fontenot 
told police that in the past Dennis had 
shot the walls of their home with a gun, 
broken doors and damaged walls and she 
felt it was only a matter of time before he 
killed her. Mason county superior court 
judge Toni Sheldon allowed Fontenot to 
carry a firearm as part of his duties with 
the BOP even though firearms are nor- 
mally prohibited to defendants accused 
of domestic violence. 

Washington: On February 28, 2003, 
Washington State Supreme Court Justice 
Bobbe Bridge, 58, was arrested in Seattle 
on charges of drunk driving and hit and 
run. The arrest occurred after Bridge hit a 
parked truck with her Mercedes Benz car 
and tried to leave the scene, but was 
boxed in by other motorists who saw her 
erratic driving. Justice Bridge had a blood 
alcohol level of 0.21, almost three times 
the legal limit of .08. Ajustice since 2000 
when she was appointed to the state su- 
preme court by governor Gary Locke, she 
ran unopposed in 2002 for a six year term. 
Her campaign theme was “enhancement 
ofpublic trust and confidence in the judi- 
ciary.” Justice Bridge issued a statement 
apologizing for drink driving and said she 
would reexamine her use of alcohol. She 
said she would continue on the state su- 
preme court, where she typically rules in 
favor of police and prosecutors in crimi- 
nal cases. On March 23, 2003, Justice 
Bridge received a deferred prosecution 
when she enrolled in a two year treatment 
program for alcoholics and faces no jail 
time or even a criminal conviction if she 
completes the treatment program. M 
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The Crime of Being Poor 

by Paul Wright 


“The law in its majestic equality, 
forbids the rich as well as the poor to 
sleep under bridges, to beg in the streets 
and to steal bread. ” 

- Anatole France 

A central part of the mythology 
of the criminal justice system 
in the United States is that everyone is 
treated equally, regardless of his or her 
race or class. The concept that no one is 
above the law is a noble one. Like many 
good ideas, reality usually lags far be- 
hind the rhetoric. 
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Recent years have seen a growing 
criticism of the criminal justice system on 
the flawed premise that that the system 
itself is racist. Proponents of this position 
support their argument by pointing to sta- 
tistics that show that black men make up 
6% of the national population but almost 
half of the nation’s prison population. Or 
that at any given time one third of the U. S. 
population of black men is under criminal 
justice control, either in prison, jail, pro- 
bation or parole. (See David Cole’s No 
Equal Justice for a detailed overview of 
this position.) The end result: a stunning 
and disproportionately large percentage 
of black men under criminal justice con- 
trol, is taken as prima facie evidence that 
the very system is inherently racist, at least 
in its outcome. 

No one, it seems, is willing to discuss 
the role that class plays in determining 
who does and does not go to prison. If 
the law prohibits rich and poor alike from 
stealing bread, and both steal bread, how 
come only the poor go to prison for doing 
so? The proponents of the institutional 
racism theory do not claim that rich blacks 
and Latinos are being herded into prison 
and jail in vast numbers, because they are 
not. And what about the whites in prison? 
Do they count for nothing? White prison- 
ers tend to share one thing with their black 
and Hispanic compatriots: poverty. Most 
prisoners report incomes of less than 
$8,000 a year in the year prior to coming to 
prison. Amajority were unemployed at the 
time of their arrest. Tellingly, in a society 
that measures everything, no government 
statistics are kept on pre incarceration earn- 
ings and employment histories. Few 
researchers seem interested in proving the 


obvious. [For more on this topic, see 
Crime and Punishment in America: Why 
the Solutions to America s Most Stub- 
born Social Crisis Have not Worked and 
What Will, by Elliott Curry.] 

To answer the question of who goes 
to prison and why, we must first ask what 
are prisons for. Some activists mistakenly 
claim, “prisons don’t work.’’ Before we 
can answer that question, we must first 
determine what are prisons for? First and 
foremost, they are tools of social control, 
a means by which political and economic 
elites can maintain and enhance their po- 
sition of dominance over the lower and 
working classes. The $147 billion a year 
criminal justice system of police, prosecu- 
tors, courts and prisons is to domestic 
U.S. policy what the military and NATO 
is to U.S. foreign policy: a means of main- 
taining the political and economic status 
quo and crushing any challenges to the 
current state of affairs. That there is no 
organized domestic political opposition 
at this time is immaterial. 

If the purpose of prisons is to be a 
tool of social control to dominate and 
oversee the poor and working classes 
who might with political consciousness 
and organization, pose a threat to the sta- 
tus quo, then the institution of prison is a 
resounding success. That it can trace its 
origins and growth to the rise of slavery 
further supports this. It also explains the 
absence of rich people, of all races, be- 
hind bars. It also explains the reticence of 
virtually all pundits, academics and even 
activists to discuss the dirty secret of 
American politics: class. 

Class in the U.S. is almost a forbid- 
den topic. Raise the issue in any context, 
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Crime (continued) 


whether it is tax policy, campaign finance, 
government subsidies to corporations 
and criminal justice, and the speaker is 
quickly dismissed as a lunatic or worse, 
of fomenting “class war.” Never mind that 
class war is already being waged on the 
poor and the criminal justice system is 
the primary weapon in this war. Class 
looms like a hippopotamus in a swimming 
pool where all the dinner guests are too 
polite to mention its existence. 

Ironically, one of the few recent 
books to discuss wealthy people accused 
or convicted of violent crimes is Dominick 
Dunne’s Justice: Crimes, Trials and Pun- 
ishments, that documents the inherent 
systemic bias in favor of the wealthy in 
the criminal justice system. Despite its 
subject matter and the serious policy im- 
plications it raises, it is largely dismissed 
as a celebrity biography. That Dunne, a 
victims advocate, documents criminals 
“getting away with murder” would nor- 
mally be great fodder for the tough on 
crime crowd. But since the “criminals” in 
his book are all wealthy, the topic is best 
ignored. 

Refusing to address the role that 
class plays in the criminal justice sys- 
tem, and politics in general, makes it all 
but impossible to address the root causes 
of 2 million people behind bars in the U. S. 
Race and racism do play a factor, but only 
indirectly. To the extent that blacks and 
Hispanics are disproportionately poor 
compared to overall society, they are 
disproportionately represented in the 
prison population. Few studies have 
examined the correlation between race 
and class. One of the few that did, (cited 
in Elliott Currie’s Crime and Punishment 
in America), looked at the crime, arrest 
and incarceration rates in a poor black 
neighborhood and a poor white 
neighborhood in Ohio. The not so sur- 
prising conclusion was that it is the poor, 
regardless of race, who bear the brunt of 
the war on crime, which sounds better 
than a “war on the poor.” This 
explains why whites are in prisons and 
the relative absence of wealthy minori- 
ties from prisons and jails. 

The unspoken reality is that in 
America today there exists two systems 
of criminal justice. One for the wealthy, 
which includes kid-glove investigations, 


lackluster prosecutions, drug treatment, 
light sentences and easy, if any, prison 
time. The other, for the poor, is one of 
paramilitary policing, aggressive pros- 
ecution, harsh mandatory sentences and 
hard time. Wealth, and the political 
connec tions inherent to wealth, not race, 
is the determining factor in deciding 
which system one gets. This is most ob- 
vious when wealthy hip-hop artists and 
athletes, many of them black, are 
charged with serious crimes. Class 
trumps race every time, even if the wealth 
is new found. 

It has been said that America has 
the best criminal justice system that 
money can buy. For the most part, the 
obvious corruption of third world banana 
republics, with cash exchanging 
hands for not guilty verdicts or the dis- 
missal of prosecutions, is not present in 
the Americanjustice system. Instead, the 
corruption is more subtle and far worse: 
the system is biased. At least a corrupt 
judge or prosecutor is neutral to the ex- 
tent that they sell their services to highest 
bidder. The class biased judge or pros- 
ecutor, by contrast, is the legal equivalent 
of going to the casino where the odds 
inherently favor the house and are un- 
likely to change. 

Other authors have given excellent, 
book length expositions of how corpo- 
rate crime is rarely policed and lightly 
punished when it is. [See George 
Winslow’s Capital Crimes and Jeff 
Reiman’s The Rich Get Richer and the 
Poor Get Prison, both books are excel- 
lent and highly recommended]. Thus, 
corporations can and do commit high 
crimes and misdemeanors with impunity. 
Likewise for governments and their 
agents, such as the police or military. 

This is not to say that rich people 
don’t commit crimes. They do commit 
crimes, including violent, sex and drags 
crimes, just like poor people do. The dif- 
ference is that they are treated 
quite differently than poor people charged 
with, and convicted of, similar crimes. Just 
as it has been since the antebellum era, 
crimes that cross class lines (i.e., ones 
that rich people often commit too) will 
never see harsh mandatory minimum sen- 
tencing laws. Child molesting and drank 
driving are two examples of this. No one 
will openly argue that child molesters or 
drank drivers deserve a break, as opposed 
to the poor blacks, whites and Hispanics 
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who possess five grams of crack and get 
sent to federal prison for five years to 
mull over the error of their ways. The end 
result is a system of virtual impunity for 
the wealthy criminals and draconian pun- 
ishment for poor criminals. 

The most seminal event in the crimi- 
nal justice system in recent years was 
the trial and acquittal of O. J. Simpson in 
Los Angeles for the alleged murder of 
his ex wife Nicole and her friend 
Ron Goldman. Regardless of Simpson’s 
guilt or innocence, the trial clearly 
showed that class trumps race when it 
comes to the criminal justice system. At 
each step of the proceedings Simpson 
was able to obtain different treatment and 
results than he would have had he been 
penniless. This ranged from the obvious 
(the “dream team” of lawyers who repre- 
sented him) to the not so obvious (the 
prosecution’s decision not to seek the 
death penalty.) 

Many criminal justice commentators 
went to great lengths to explain that 
Simpson’s trial was an aberration. And it 
was. Most people who face serious crimi- 
nal charges are poor and rely on a publicly 
funded defense, which is often tanta- 
mount to no defense at all. But the O.J. 
Simpson trial was not an aberration when 
it comes to rich people accused of crimes. 
In fact, it is norm. 

The most obvious difference with 
wealthy criminals is that they can afford 
the best criminal defense lawyers, private 
investigators and expert witnesses. The 
government has virtually unlimited re- 
sources to investigate and prosecute 
those crimes it chooses to pursue. An 
indigent defendant with a low bid court 
appointed attorney with no resources for 
expert witnesses or investigators is sim- 
ply being “processed” through the 
courts and into prison, not defended. It 
has been estimated that O.J. Simpson 
spent between $3 and $5 million on his 
defense. That is what it takes to level the 
playing field in a serious criminal case. It 
is also beyond the reach of all but the 
wealthiest of criminal defendants. 

Wealthy defendants frequently 
come from the same social strata and 
share friends and acquaintances with 
prosecutors. State prosecutors are all 
elected officials and as such they rely on 
campaign donations to get elected. The 
same goes forjudges in most states. Does 
a wealthy campaign contributor get pros- 


ecuted or judged differently if accused of 
a crime than do the poor and political 
unconnected? Judges and prosecutors 
claim there is no difference. Just as legis- 
lators claim that major campaign donors 
get no special treatment or benefits than 
do constituents who don’t give them 
money. 

One example is Ken Jenne. In 1998 
the former prosecutor raised $274,000 to 
be elected sheriff of Broward County, 
Florida. Among his campaign contribu- 
tors were Jesse Gaddis and Emerson 
Allsworth, both convicted felons. In 1992 
Jenne had testified at Allsworth’s sen- 
tencing for federal money laundering 
charges on behalf of a huge drug smug- 
gling ring. Sheriff Jenne refuses to talk to 
media about his friends and political sup- 
porters, even when his campaign 
donors are linked to organized crime fig- 
ures. 

After more than 16 years in prison I 
have yet to meet anyone who was 
wealthy when they were convicted. I long 
ago concluded that what people did, in 
the way of crimes, had no bearing on 
whether they came to prison. Wealth is 
the determining factor. Some may dis- 
agree with this assessment and insist it is 
the criminal conduct of the poor that leads 
to our incarceration but the evidence in- 
dicates otherwise. 

What about the innocent? The past 
two decades has seen over 100 people 
exonerated and released from death row 
after being convicted and sentenced to 
death. During the same period, hundreds 
if not thousands more have been released 
from prison after being exonerated of the 
crimes they were convicted of. The rea- 
sons for the wrongful convictions range 
from police and prosecutorial misconduct, 
incompetent defense counsel, fabricated 
evidence, lying jailhouse snitches and 
mistaken eyewitnesses, among others. 
Yet I have not heard of any wealthy de- 
fendants who were wrongly convicted 
and sentenced to death or prison as a 
result. Instead, wrongful conviction of 
the factually innocent seems to be the 
exclusive province of the poor. 

In 1968 Peter Limone was convicted 
in Boston with four other men of having 
killed Edward Deegan, a petty criminal in 
1965. Limone spent four years on death 
row and a total of 33 years in prison for 
Deegan’s murder. At the time of his ar- 
rest Limone was the owner of a small 


nightclub. Before Deegan was murdered 
an informant told the FBI that he would be 
killed and who would kill him. The same 
informant, mob hit man, Joseph “the Ani- 
mal” Barboza, killed Deegan and then 
framed Limone and his associates in the 
killing and even testified against them. 
Recently disclosed FBI documents show 
that FBI agents knew full well Limone and 
his friends were innocent, wrongly con- 
victed and sitting in prison for a crime 
their informant had committed: yet they 
did nothing. Limone was finally exoner- 
ated and released from prison in January 
2001, based on information known to the 
FBI since 1965. One of Limone ’s co-de- 
fendants, Joseph Salvati, was released 
from prison in 1997. Two of their inno- 
cent co-defendants, Henry Tamlo and 
Louis Greco, weren’t so lucky. They died 
in prison. Would local prosecutors have 
framed five innocent, wealthy men into 
prison? Would the FBI have let them sit 
there and rot for 33 years knowing they 
were innocent? To their credit, Limone and 
his co-defendants had committed defense 
lawyers who fought their cases for liter- 
ally decades. But a system that allows 
such injustices can hardly claim vindica- 
tion when, 33 years later, a federal judge 
investigating corruption in the Boston 
FBI office turns up evidence showing in- 
nocent men were railroaded onto death 
row and then does the right thing. [For 
more on how innocent people wind up 
on death row or in prison, see Actual In- 
nocence: Five days to execution and 
other dispatches from the wrongly con- 
victed , by Barry Scheck, et al. See p. 34-35 
to order from PLN.] 

Limone’s story is one of many. Ob- 
viously Limone ’s conduct had nothing 
to do with his spending 33 years in prison: 
he didn’t kill anyone and the police knew 
it. Chances are, had he been wealthy he 
would not have been falsely charged in 
the first place, much less convicted. 

For the purposes of this article I am 
not going to discuss rich people accused 
of crimes for which they were later ac- 
quitted. While many in the media view 
the presumption of innocence with a jaun- 
diced view (i.e., the accused must be guilty 
or the police would not have arrested 
them and prosecutors would not have 
charged them), I take it seriously. If some- 
one is acquitted of a crime, that they were 
presumably innocent of in the first place, 
then the prosecution never met its bur- 
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den to establish otherwise. Thus acquit- 
tals of wealthy defendants, such as O.J. 
Simpson for double homicide; William 
Kennedy Smith for rape; John DeLorean 
for drug trafficking; and Don King and 
Imelda Marcos for racketeering are irrel- 
evant. Instead, I want to focus on wealthy 
people who are convicted of crimes, es- 
pecially violent crimes, and note their 
experience in the criminal justice system. 
At this point guilt is not in doubt or ques- 
tion. 

My research assistant for this article, 
Thomas Sellman, commented that his 
computer database search criteria of vio- 
lent crime and light sentence invariably 
turned up “wealthy defendant.” Imagine 
that. 

Guilty of Murder, Go to Jail, Maybe 

Susan Cummings is a billionaire heir- 
ess. Her father, Sam Cummings, was a 
global arms trader who made his fortune 
selling weapons to guerrillas, dictators 
and despots allied with the United States 
before he died in 1998. On September 7, 
1997, Susan shot and killed her lover, Ar- 
gentine polo player Roberto Villegas, 38, 
in the kitchen of her 350 acre estate in 
Warrenton, Virginia. Eventually she was 
charged with first degree murder after 
police determined that she had shot 
Villegas four times while he was sitting 
down and Cummings planted a knife near 
his body to make it appear as if he had 
attacked her. 

On May 13, 1998, Cummings, 35, was 
convicted of voluntary manslaughter by 
a Faquier County jury and sentenced to 
a whopping sixty days in jail. Defense 
attorney Blair Howard was overjoyed at 
the verdict and commented it was the 
lowest sentence for manslaughter he had 
heard of. Cummings was also fined $2,500 
for the killing. The jury rejected 
Cummings claim of self-defense but ap- 
parently was swayed by her claim that 
Vilegas was abusive. 

J. Gregory Ashwell, a county pros- 
ecutor, said, “For the longest time, we had 
a reputation of being pretty darn tough 
on criminal activity.... This verdict 
[Cummings] has pretty much cast a 
shadow on that.” Just how tough is 
Fauquier County? The year before 


Cummings’ trial Ashwell successfully 
prosecuted a man for killing a cow. The 
cow killer was sentenced to nine months 
in jail, seven more than Cummings. A 
woman who shoplifted a back scratcher 
got 135 days; a car thief five years; a purse 
thief 15 months and a man who fired into 
an empty dwelling got 2 years. 

For her part, with good behavior in 
jail, Cummings was released after serving 
51 days of her 60-day jail sentence. Lest 
she be bothered by the riff raff, the sher- 
iff sent all five of the other women 
prisoners in the jail to other counties to 
be housed so that Cummings could have 
the entire women’s section of the jail to 
herself while incarcerated. Whistleblower 
guards told media that Cummings re- 
ceived special treatment no other 
prisoners received: unlimited visits from 
friends and family, food from restaurants, 
etc. 

But at least Cummings went to jail. 
In 1986 Dallas, Texas lawyer John Curtis 
shot fellow lawyer Bill Perrin nine times 
in his office. Perrin died. Alan Galichia was 
a client in the office who witnessed the 
shooting. At trial he testified that Curtis 
had terrorized Perrin and himself with a 
pistol for 30 minutes before opening fire 
on Perrin for no reason. In 1987 a jury 
convicted Curtis of murder. While facing 
a sentence of up to 99 years in prison, the 
jury sentenced Curtis to 10 years proba- 
tion based on his lawyer’s argument that 
Curtis would be disbarred from the prac- 
tice of law due to the felony conviction. 

As it turned out, Curtis only had his 
license to practice law suspended for five 
years. All told, Curtis only spent three 
years on probation and paid a $ 1 0,000 fine 
for killing Perrin. Curtis argued he could 
not practice law while on probation and 
that he needed to resume his legal prac- 
tice to pay restitution to Perrin’s widow. 
However, state law did not allow judges 
to impose restitution until 1993. Curtis 
never paid a penny of restitution to 
Perrin’s family. At the time of the murder, 
Curtis was a highly successful lawyer who 
owned a luxurious home and a 1,000-acre 
ranch in East Texas. By 1996 when the 
Dallas Morning News reported on his 
comeback, Curtis once again had a thriv- 
ing law practice. 

Texas is known worldwide as the ex- 
ecution capital of America, where poor 
criminals are killed on an assembly line of 
death. Yet co-existing with the same 


harshness that makes Texas the nation’s 
executioner, (Virginia is also one of the 
nation’s top death penalty states), is a 
system of laws that allow the wealthy to 
escape punishment. The same contrast 
is seen in the “death squad democracies” 
of South America and Africa where local 
oligarch’s violate the law with impunity 
while street urchins who pilfer produce 
from street stands are summarily executed 
by police death squads. 

In 1996 John DuPont, an heir to the 
DuPont chemical fortune worth an esti- 
mated $200 million, shot and killed Dave 
Schultz, an Olympic wrestling champion 
who lived on DuPont’s estate. DuPont 
had a history of “eccentric” behavior 
(known as “crazy” when done by poor 
people) well before the killing. Charged 
with first-degree murder for simply shoot- 
ing and killing Schultz, a jury rejected his 
defense that he was a paranoid schizo- 
phrenic and instead convicted him of 
third degree murder. He was sentenced 
to 13 to 30 years in prison and is eligible 
for parole in 2009 if he can’t get released 
before then. Pennsylvania has one of the 
biggest death row and prison popula- 
tions in the country. Many of those 
convicted populations are also mentally 
ill. The sentence for first-degree murder 
in Pennsylvania is death or life without 
parole. 

Murder for Hire 

If war is the continuation of politics 
by other means, then murder for hire is 
usually the continuation of business by 
other means. Once thought of as the ex- 
clusive province of organized 
crime, most murder for hire schemes in- 
volve spouses or business associates 
seeking to rub out their significant oth- 
ers, usually with some type of pecuniary 
gain in mind. 

Recognizing that murder for hire is 
probably the most premeditated form of 
murder there is, by definition it requires 
planning and conspiracy, most states se- 
verely punish the solicitation or 
conspiracy to commit murder. Severely 
punish that is unless the accused are 
wealthy. Almost invariably the richer the 
would be murderer, the more lucre plays a 
role and the lighter the punishment. 

In 1 994 Ruthann Aron was running 
for the U.S. Senate in Maryland on the 
Republican ticket. The millionaire real es- 
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tate developer and lawyer campaigned 
on a “tough on crime” platform, as most 
politicians in recent decades have done. 
In an editorial, for the Baltimore Sun she 
wrote while campaigning for office, Aron 
said: “We need to restore the quality of 
life in our streets and in our neighbor- 
hoods by putting violent career criminals 
behind bars permanently. No excuses.... 
I strongly support the death penalty, truth 
in sentencing guidelines and minimum 
mandatory sentences for violent offend- 
ers. The ‘three strikes you’re out’ 
legislation is a poor substitute for seri- 
ous crime prevention measures. I favor 
stricter ‘two strikes’ legislation that puts 
dangerous offenders behind bars — per- 
manently.” 

As with most “tough on crime” ad- 
vocates, harsh punishment is for the 
poor. Aron was convicted in 1998 on 
charges she hired an undercover cop 
posing as a hit man for $20,000 to murder 
her husband and an attorney who had 
sued her over a business dispute. At trial, 
“no excuses” Aron claimed she was men- 
tally ill and had been sexually abused as 
a child. Aron eventually pleaded no con- 
test to the charges. Despite state 
sentencing guidelines that call for a sen- 
tence of 8-18 years in prison, Aron was 
sentenced to only 35 months in prison 
and five years probation. She was al- 
lowed to remain in the Montgomery 
county jail to serve her sentence rather 
than go to a state prison to serve her 
time, as is the norm. Prosecutors dropped 
charges that she had tried to poison her 
husband. But, Aron was released in 2000 
after serving little more than 2 years in 
jail, with some of that served on “home 
detention” in her mansion. 

In 1996 another millionaire Maryland 
real estate developer, Charles Shapiro, 
was convicted of conspiring to murder 
his cousin and business partner Marvin 
Greenfield after Greenfield filed suit, 
claiming Shapiro had stolen $3 million 
from their joint business. Shapiro was 
sentenced to 15 years in prison. Ray 
Evans, a former policeman who was paid 
$50,000 to kill Greenfield and botched two 
attempts, was sentenced to 27 years in 
prison. But with wealthy defendants, it 
seems criminal sentences are rarely per- 
manent. In 2001 Shapiro had his sentence 
reduced by 2-1/2 years and he was eli- 
gible for parole after serving five years in 
prison. 


Some of the other lesser-known 
wealthy defendants who fared well after 
being convicted of violent crimes include 
Jose Habie, a Guatemalan textile magnate 
who kidnapped his twin children in 1992 
and took them to Guatemala. FBI agents 
arrested Habie during a business trip to 
Florida in 2001. Habie spent the night in 
jail and agreed to plead guilty to interna- 
tional parental kidnapping in federal court. 
Habie was sentenced to five years proba- 
tion after his ex wife Amy requested 
leniency on his behalf. What brought 
about Amy’s sudden change of heart af- 
ter nine years of bitter litigation and 
criminal charges? Habie agreed to give 
Amy $4.5 million to help with her legal 
fees and joint custody of the children. 

In 2000, Aftab Islam, 59, a millionaire 
securities broker from India pleaded guilty 
in Manhattan to assault charges for blud- 
geoning his wife Theresa Havell while she 
was asleep, with a 10 pound dumbbell. 
Charged with attempted first-degree mur- 
der, Islam’s high-powered defense team 
negotiated the plea to a reduced charge 
and an 8-1/2 year prison sentence. Havell 
required 26 surgeries to rebuild her 
crushed jaw, nose, eye sockets, fingers, 
teeth and fractured skull. In a final blow, 
Havell had to pay Islam’s attorneys 
$2 1 5,000 in legal fees for his defense from 
their marital estate before they could di- 
vorce. 

Sex Crimes 

The past decade has seen the 
demonization of sex criminals. Sex offend- 
ers must register with police and face a 
host of other restrictions. But unlike 
crimes committed mostly by the poor, sex 
crimes still allow for extremely lenient sen- 
tences of probation and suspended 
sentences, with judges and prosecutors 
deciding who gets these light sentences. 
It never hurts to be wealthy when con- 
victed of a sex crime. 

Perhaps no crime is viler than the 
sexual abuse of children. With the excep- 
tion of drunk driving, no other crime cuts 
across class lines more frequently than 
pedophilia. Yet what spurs judicial and 
prosecutorial outrage when committed by 
the poor, provokes little more than yawns 
when committed by the wealthy and well 
heeled. 

Daniel Gajdusek won the Nobel Prize 
in medicine in 1 976 for his research in slow 


viruses that attack the body, such as mad 
cow disease and AIDS. In 1997 Gajdusek, 
then 73, pleaded guilty in Maryland to 
two counts of child sex abuse for molest- 
ing a 16-year-old boy he had brought to 
the U.S. from the Pacific Islands, where 
he had conducted most of his research 
for decades. Gajdusek was sentenced to 
30 years in jail but then had all but 18 
months of the sentence suspended by 
circuit court judge Jim Dwyer. 

All told, starting in the 1960s, 
Gajdusek brought 56 children, mostly 
boys, from the Pacific Islands to his Mary- 
land home, ostensibly to educate them. 
At least five boys claimed that Gajdusek 
molested them. Gajdusek was arrested 
after an FBI investigation of child por- 
nography on the Internet found 
Gajdusek’s research journals on trips to 
New Guinea, Micronesia and other 
Pacific Islands that describe sex rituals 
between men and boys. 

When he accepted his Nobel Prize in 
1976 Gajdusek had 8 of his adopted young 
boys in tow and promised to use his prize 
money to pay for their educations. 
Gajdusek served little less than a year in 
jail. But his lenient treatment didn’t stop 
there. Within hours of being released from 
jail in 1998 Gajdusek left for France, where 
prosecutors agreed to let him serve his 
five-year probation unsupervised. 
Gajdusek’s lawyer said he would continue 
his “scientific work” there. Presumably 
poor pedophiles that don’t have Nobel 
prizes would have had to serve their pro- 
bation sentences in the U.S., and register 
as sex offenders with the attendant 
hassles that that entails. That Gajdusek 
used his “work” as a ruse to perpetrate 
his sexual abuse of children for almost 
four decades was not mentioned by the 
court or prosecutors who frequently raise 
the topic in other contexts. 

In 1990 millionaire San Francisco 
hotel owner Donald Werby avoided child 
rape charges in their entirety by pleading 
guilty to two misdemeanor charges of 
contributing to the delinquency of a mi- 
nor. Werby agreed to pay a $300,000 fine 
and was sentenced to three years proba- 
tion. 

Originally, a grand jury had indicted 
Werby on 22 felony sex and drug charges 
stemming from his hiring of underage 
prostitutes and furnishing them with 
crack cocaine for sex. All the felony sex 
charges, with their potential for prison 
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time, sex offender registration, civil com- 
mitment, etc., were quietly dropped. 

Russell Macguire is the predatory 
pedophile that is every parent’s night- 
mare. But the heir to the Thompson 
submachine gun fortune, who was once 
worth an estimated $ 100 million, has led a 
charmed existence with the criminal jus- 
tice system despite a track record that 
indicates a career pedophile. In 1977 
Maguire was charged with raping sev- 
eral girls he was traveling with, but those 
charges were dropped. In 1978 he was 
found not guilty by reason of insanity 
for raping an 8-year-old girl in a national 
park in Washington. In 1984 he was con- 
victed in Florida of molesting an 8 year 
old girl who said Maguire had lavished 
her with gifts, spent the night with her in 
his condo, fed her baby food, made her 
lie on top of him and rubbed her beneath 
her nightgown. Represented by F. Lee 
Bailey, Maguire pleaded no contest to the 
charges and received ten years of proba- 
tion. 

In 1990 Maguire’s probation was re- 
voked for approaching children in a 
supermarket parking lot and offering them 
$100 to get into his car with him. While 
that is not illegal, Maguire’s parole con- 
ditions prohibited him from having 
contact with children. Maguire had his 
probation revoked and was sent to prison 
for nine years. That proved short-lived 
as the Florida Supreme Court held that 
the sentencing judge had exceeded sen- 
tencing guidelines. Maguire spent a total 
of 27 months before being released on 
probation again. 

In 2000, Gregory Wilbanks, a million- 
aire businessman in Florida was 
sentenced to 8 years in prison for raping 
a bank employee, Kelly Smith, he had 
lured to his home under the guise of open- 
ing an account at her bank. The sentence 
was the minimum allowed under Florida 
law. More significantly, prosecutors have 
declined to charge Wilbanks in complaints 
by four other women that Wilbanks raped 
them under similar circumstances. 
Charges that if prosecuted, would have 
exposed Wilbanks to a potentially long 
term in prison. 

Rapper Tupac Shakur, who was killed 
in 1996, was convicted in 1994 of first- 
degree sexual abuse for luring a fan into 


his hotel room in New York City and grop- 
ing her with some friends. At the time of 
his death, Shakur was out on a $500,000 
appeal bond while he appealed that con- 
viction. Appeal bonds for convicted 
violent criminals are very rare, at least for 
poor ones. More so when one considers 
Shakur ’s criminal record. Less than a year 
before his conviction Shakur was con- 
victed of beating a video director and 
served 15 days in jail for the attack in 1993. 
A month after that he was sentenced to 
10 days in jail for menacing fans in Michi- 
gan. Six months after that he was charged 
with shooting two off duty cops in At- 
lanta, those charges were later dropped. 
Five months after being arrested on the 
sexual abuse charges in New York, and 
while awaiting trial, Shakur was arrested 
in California on charges of possessing 
pot and carrying a concealed weapon. 
Obviously Shakur ’s race was no disad- 
vantage to him. If it was, it was more than 
offset by his wealth and that of his record 
label that had a vested interest in keep- 
ing him out of prison and cutting albums 
for them at any cost. 

The War on Poor Drug Users 

The war on drugs is really a war on 
poor drug users. Estimates of the U.S. 
drug trade vary widely from $ 100 to $600 
billion a year. The most obvious conclu- 
sion is that this money is not all coming 
from America’s poor who, by definition, 
don’t have a lot of money. At any given 
time, at least 400,000 people are impris- 
oned in American prisons or jails based 
on drug crimes alone (possession, sale 
or trafficking). Indeed, the massive round 
up of poor drug users and addicts is the 
main impetus behind the expansion of the 
prison system. If rich and poor alike use 
drugs, and the law, in its majestic equal- 
ity punishes drug use by both, why do 
only the poor go to prison? 

Prosecutorial discretion is one rea- 
son. Judicial bias another. Nothing 
illustrates the two-track criminal justice 
system, one for the rich and politically 
connected, one for the poor and 
unknown, than the war on drugs. It also 
exposes the hypocrisy of those “tough 
on crime” chicken-hawks who pander for 
tougher criminal penalties, as long as 
those penalties do not apply to 
them, their family or friends who are con- 
victed of drug crimes. 


In 1997 Randall Cunningham was 
busted smuggling 400 pounds of mari- 
juana from California to Boston. Despite 
confessing to smuggling two other drug 
shipments and being part of a huge drug 
smuggling operation, Cunningham was 
only charged with one drug possession 
offense, to which he pleaded guilty. Out 
on bond before sentencing, he tested 
positive for cocaine use three times. In 
November 1998, he was sentenced to 30 
months in federal prison, despite statutes 
calling for a mandatory minimum sentence 
of 5 years for possessing the 400 pounds 
of pot. Cunningham’s father, who made a 
tearful plea for mercy at his son’s sen- 
tencing, happens to be Randy “Duke” 
Cunningham, a U.S. Republican con- 
gressman from California. Four months 
before his son’s arrest, Cunningham Sr. 
was saying “we must get tough on drug 
dealers.” At his son’s sentencing, he told 
the judge “My son has a good heart, he’s 
never been in trouble before.” The same 
plea that when made by the parents of 
poor criminals falls on deaf ears. 

In July 1998, Claude Shelby was ar- 
rested smuggling a half-ounce of hash 
from London into Atlanta. He was fined 
$500 by U.S. Customs, which he paid on 
the spot. His father is Republican sena- 
tor from Alabama Richard Shelby who has 
long championed draconian drug penal- 
ties. In response to a constituent whose 
son was imprisoned on federal drug 
charges, senator Shelby said: “Any per- 
son who is caught with drugs should 
spend the rest of his life in prison. 1 have 
no sympathy for them.” Senator Shelby 
lacks the courage of his convictions. 

Dan Burton is best known as the 
whacko Republican congressman from 
Indiana who pursued president Clinton 
like a modern day Ahab tormenting Moby 
Dick. He has called for the death penalty 
for drug dealers. In 1994 his son, Dan 
Burton II, was arrested transporting eight 
pounds of marijuana from Texas to Indi- 
ana. While out of bail awaiting trial on 
those charges, Burton II was arrested five 
months later growing 30 pot plants in his 
Indianapolis apartment and had a shot- 
gun to guard them. He never faced federal 
prosecution, despite it being a federal 
offense to possess a firearm both while 
awaiting trial and during a drug offense. 
Prosecuted on state charges, he received 
house arrest, probation and community 
service. Federal law calls for a mandatory 
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minimum of five years for possessing a 
firearm during a drug offense. For what- 
ever reason, federal prosecutors decided 
this crime wasn’t worth prosecuting. 

In 1992 Richard Riley Jr., the son of 
the former governor of South Carolina, 
Richard Riley, who was Clinton’s secre- 
tary of education, was indicted on federal 
charges of conspiring to sell marijuana 
and cocaine. He faced ten years to life in 
prison. Ultimately Riley Jr. was sentenced 
to six months of house arrest. Riley Jr. 
was later pardoned as President Clinton 
was leaving office in 200 1 . Cindy McCain 
is the wife of Republican Senator and 
presidential candidate John McCain. In 
1995 Cindy admitted to stealing Percocet 
and Vicodin from the American Voluntary 
Medical Team, a group she oversaw 
which provides humanitarian aid to third 
world countries. Cindy was not even ar- 
rested or prosecuted. Instead, she 
entered a pretrial diversion program to 
treat her drug addiction. There is noth- 
ing wrong with treating drug addicts. 
However, when poor drug addicts are 
herded into prison in vast numbers and 
their addictions are left untreated, it 
seems odd that a senator’s wife should 
get such preferential treatment. When the 
Arizona Republic raised the issue sena- 
tor McCain responded by blacklisting 
the paper from his campaign. 

In 1986 then Arkansas governor Bill 
Clinton’s brother Roger was arrested on 
federal cocaine trafficking charges. 
Charges that carried very long prison 
sentences if he were convicted. In ex- 
change for snitching on all his associates 
Roger served two years in prison. Would 
he have gotten the light sentence if his 
brother weren’t governor? Who knows? 
In 2001 Roger received a complete par- 
don by his brother, now the president, 
so apparently it doesn’t hurt to have a 
brother in politics. 

In 2002, Noelle Bush, daughter of 
Florida governor Jeb Bush and niece of 
President George Bush, was arrested on 
drug charges. Placed in a treatment cen- 
ter, she was found in possession of crack 
cocaine, but treatment staff would not 
cooperate with police, so charges were 
dropped. Noelle’s mother being Mexican 
was apparently not a factor in this out- 
come. 

Darlene Watts is the sister of black 
Republican congressman from Okla- 
homa Julius Caesar Watts. She 


received a seven year suspended sen- 
tence in 1998 after pleading guilty to 
possession and distribution of marijuana 
and methamphetamine and drug para- 
phernalia and maintaining a property 
where drugs were kept. Political connec- 
tions seem to have outweighed race in 
this case as well. 

It’s a Money Thing 

These are some of the many similar 
examples of wealthy criminal receiving 
deferential treatment when accused and 
convicted of crimes. It is not meant to be 
a catalog or list of the criminal exploits of 
the wealthy and politically connected (the 
topic of a monumental tome in and of it- 
self) but merely to illustrate how, at each 
step of the criminal justice process they 
are treated more leniently than poor 
people convicted of the same offenses. 

It’s been said that that there are few 
problems in life that money can’t fix. 
When it comes to the American criminal 
justice system, it would appear that few 
crimes are so serious, heinous or dastardly 
that wealth cannot resolve them. 

Probably the most serious violent 
crime in recent American history were the 
September 11,2001, attacks on the World 
Trade Center in New York City and on the 
Pentagon in Washington D.C. The Ameri- 
can national security establishment 
quickly fingered Osama Bin Laden as the 
alleged mastermind of the plot and put a 
$25 million bounty on his head. Bin Laden 
himself is wealthy, but his extended fam- 
ily is extremely wealthy from their 
multi-billion dollar construction and in- 
vestment businesses. At the time of the 
September 11 attacks some two dozen 
members of the Bin Laden family were in 
the U.S. With FBI approval, they were 
spirited out of the country by the Saudi 
Arabian embassy. None were even ques- 
tioned by law enforcement officials. A 
puzzled New Yorker observed that it is 
common practice to question the relatives 
of suspected criminals. Poor criminals and 
their relatives perhaps, but not well heeled 
billionaires. Regardless of how monumen- 
tal the crime being investigated may be. 

Michael Milken is best known as the 
criminal financier who plundered billions 
through the sale of junk bonds in the 
1980s. Convicted of securities fraud in 
1991, Milken was originally sentenced to 
ten years on prison. He had his sentence 


reduced by a judge and eventually served 
only 22 months in federal prison. Milken’s 
sentence included a lifetime bar on ever 
working in the securities industry. Despite 
paying $1.1 billion dollars in fines and civil 
damages from his criminal rampage, 
Milken remains a billionaire. 

In 1997 the Securities and Exchange 
Commission brought charges against 
Milken for brokering several big money 
mergers in the media industry. In 1998 
Milken agreed to pay the SEC $47 million 
in exchange for the SEC not filing charges 
to have his probation revoked. Each year 
some 200,000 people go to prison for vio- 
lating the conditions of their parole or 
probation. Presumably they lack the $47 
million to make criminal charges go away. 

In 1994 singer Michael Jackson was 
facing criminal investigation on charges 
he sexually assaulted a 14 year old boy. 
The criminal investigation floundered 
when Jackson paid the boy a settlement 
in the $10 to $50 million-dollar range to 
settle a civil lawsuit brought by the child. 
(The settlement itself was confidential, 
news sources quoted figures in that range 
with $25 million being the figure most fre- 
quently cited.) With the settlement the 
child stopped cooperating with investi- 
gators. While a civil settlement is not the 
same as a criminal conviction, the obvi- 
ous point is that a poor accused child 
rapist can’t pay an alleged victim an 8- 
figure sum in cash to go away. 

Those who trumpet the concept that 
all citizens, regardless of race or class, 
are equal before the law may dismiss the 
above as isolated examples. But how 
many isolated examples does it take to 
make a pattern? On the contrary, it is ab- 
errant for the wealthy who commit, and 
are convicted of serious crimes, to go to 
prison at all, much less for lengthy stays. 
Hence the lack of correlation between 
criminal behavior and who goes to prison. 

The lawbreaking activity of profes- 
sional athletes and hip-hop artists is well 
documented in numerous books and 
magazine articles. Even though many of 
them are racial minorities, with the first 
class legal representation and the inher- 
ent respectability that money buys, they 
are rarely convicted of the crimes with 
which they are charged and if convicted 
they face the light punishment that their 
new found wealth entitles them to. 

Just as the criminal justice system is 
not a racist conspiracy, neither is it a fair 
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Texas Medical Provider Investigated For 
Mixing, Selling Bodies 


Crime (continued) 


or equal system. Each step of the way, 
from policing, to courts, to counsel, to 
sentencing, to prison, to parole 
and pardons, the system falls most 
heavily on the backs of the poor, inno- 
cent or guilty. Designed to control and 
contain the dangerous classes, the crimi- 
nal justice system “works” and 
functions perfectly well in safeguard- 
ing the political and economic status 
quo. At $147 billion a year, American 
has the best criminal justice system 
money can buy. H 

Sources: New Times, New York Times, 
Richmond Times Dispatch, Washington 
Post, Dallas Morning News, National 
Law Journal, Washington Times, Balti- 
more Sun, Palm Beach Post, Charleston 
Gazette, San Francisco Chronicle, 
St. Petersburg Times, St. Louis Post Dis- 
patch, Newsday, Los Angeles Times, 
Rolling Stone, FAMM-Gram, Atlanta 
Journal Constitution, North Coast 
Xpress, New Yorker, Seattle Times. 

Special thanks to Thomas Sellman for 
research assistance in this article. 


O fficials at the University of 
Texas Medical Branch in 
Galveston (UTMB) are investigating the 
improper handling of at least 78 bodies 
donated to the Willed Body Program, 
which uses them for education and re- 
search. UTMB provides medical services 
to 80% of prisoners in Texas. 

On January 24, 2002 the body of Liz 
McCaskill’s husband was donated to the 
Willed Body Program, but it took her 3 
months to get a death certificate, and 
even then the medical center couldn’t ac- 
count for her husband’s remains. Finally, 
on June 28, 2002, UTMB officials informed 
Ms. McCaskill that her husband’s body 
had been cremated, together with at least 
one other body, and the ashes probably 
mixed with the cremated remains of many 
others. “They gave me a box of ashes 
and they said part of him might be there, 
but there’s 69 other people there with 
him,” said Ms. McCaskill. 

The FBI is investigating the possi- 
bility that the former supervisor of the 
Willed Body Program’s anatomical ser- 
vices, Allen Tyler Jr., sold body parts from 


the donated corpses for his own profit. 
Possible links have been raised between 
Tyler, who was fired from the medical cen- 
ter on May 9, 2002, and Agostino Perna, 
owner of Mobile Medical Training unit, 
Inc. in New Jersey, where Tyler worked 
for several years while also employed at 
UTMB. John Lyon, president of Califor- 
nia based Vista Medical Technologies, 
said he didn’t know Tyler but that Perna 
had provided body parts to this company 
for surgical training. Moreover, a Mis- 
souri funeral home director, speaking on 
condition of anonymity, said that Perna 
had provided body parts to an area hos- 
pital for surgical training sessions. 

Officials at the medical center said 
they cannot be sure other remains have 
not been mixed until the UTMB and FBI 
investigations are complete. “This is an 
atrocity,” said Ms. McCaskill. “Some- 
body needs to get, not a slap on the wrist, 
but a kick in the behind.” To date it is 
unknown if any prisoner corpses have 
been mishandled. H 

Source: Houston Chronicle 


Wichita Kansas Pays $6.2 Million 
to Settle Detainees’ Lawsuit 


O n May 7, 2002, Wichita’s City 
Council approved $6.2 million 
to be awarded to the 7,000 citizens who 
had their 14th Amendment rights violated. 
The suit filed by what the city has labeled 
as Municipal Court Scofflaws, (scofflaws 
means one who treats the law with con- 
tempt) claims that these people were 
found in contempt of court by Municipal 
Court judges without proper hearing or 
legal counsel. They were either jailed or 
forced to work at work release until their 
traffic or misdemeanor fines were paid 
even for offenses that would not require 
any jail time. The suit also claims that 5 
ordinances in the time-to-pay docket were 
passed which exempted the city of 
Wichita from 24 state laws between 1997 
and 1999. 

$2 . 7 million, will pay each of the 7000 
citizens affected $115 with an additional 
payment between $150 and $500 which 
will depend on the time that they spent in 


jail. The city will forfeit $3.5 million in un- 
paid fines. See: Reinschmiedt v. City of 
Wichita, KS , No. 99C23 12 (Sedgwick Co., 
Kan., Dist. Ct.). An additional million dol- 
lars will be awarded to the plaintiff’s 
attorneys that will be split between two 
law firms. 

A statement released with the city 
on May 7, 2002, says. “The city of Wichita 
admits no wrongdoing but is agreeing to 
settle the case to save taxpayers the cost 
of a lengthy trail.” This was after the city 
had already spent more than $270,000 
fighting the lawsuit over a 3 year period. 
Local legal experts stated that a civil trial 
would cost between $25 and $50 thou- 
sand dollars. The only member of council 
who would comment was Bob Martz, he 
said. “It was something that had to be 
done, so we did it.” And. “1 guess it was 
fair. There are always questions on both 
sides of the issue. Is it right? Is it fair? It 
was something that had to be done.” 


David Reinschmiedt a main plaintiff 
in the class action suit received fines of 
$347 and $202, between 1994 and 1997, 
he was arrested for not paying these fines 
on January 8, 1999, and put on a “pay 
before release” status. Kathy Horst was 
one of 121 people in June of 1999, who 
were ordered to work at work release pro- 
gram to pay off their fines. Horst received 
a pamphlet stating that she could be ar- 
rested if she did not work in the program 
for $5 an hour. She spent 30 days in the 
work program. 

The time-to-pay docket was termi- 
nated in 1999 after collecting $48.8 million 
from 1997 to 1999 from the 78,000 cases 
heard in the Municipal Court. In 1999, 
Wichita went to a voluntary work pro- 
gram, and all unpaid fines are handed over 
to a collection agency after 30 days. | 

Sources: National Jury’ Verdict Reporter, 
The Wichita Eagle 


June 2003 


8 


Prison Legal News 


O bservant readers will have no- 
ticed that PLN’s masthead has 
changed its message from “Working to 
Extend Democracy to AH'’ to “Dedi- 
cated to Protecting Human Rights.” As 
PLN enters its fourteenth year of pub- 
lishing and advocacy on behalf of 
prisoners, we think this change more 
accurately reflects the actual work PLN 
is doing. While democracy is an admi- 
rable goal, we may have been setting 
our sights too high. 

By focusing on human rights, a 
much more basic and fundamental is- 
sue, we hope to highlight the fact that 
for far too many of the more than two 
million people imprisoned in American 
jails and prisons, the carcereal experi- 
ence means brutality, beatings, rape, 
extra-judicial murder, censorship, reli- 
gious suppression or religious 
imposition, degrading and inhumane 
conditions, untreated or poorly treated 
medical needs, political disenfranchise- 


From the Editor 

by Paul Wright 

ment, slave labor, racial and gender dis- 
crimination and financial exploitation. 
It’s hard to aspire to democratic rights 
when such basic and fundamental 
rights and needs are routinely violated 
and the daily existence in prison and 
jail consists of a struggle to survive. It 
is also difficult if not impossible to try 
to overcome drug and alcohol addic- 
tions, mental illness, illiteracy or 
otherwise try to rehabilitate oneself in 
such an environment. 

We also hope to illustrate the fact 
that Americans too have human rights 
and that such rights are not the exclu- 
sive prerogative of people in far away 
lands. 

Subscribers should have recently 
received a fundraising appeal for PLN. 
If you believe PLN’s work is worth sup- 
porting, we hope you will take the time 
to send a donation. You can also pur- 
chase gift subscriptions and encourage 
others to subscribe. PLN has expanded 


No Termination of Special Parole 
Upon Deportation 


I n a case of first impression, the 
Second Circuit Court of Appeals 
has held that a term of special parole does 
not terminate upon the parolee being 
deported to his home country. Antonio 
Cuero-Flores appealed his sentence of 
71 months after entering a guilty plea to 
having been found in the United States 
after having been deported. He argued 
the District Court erred in calculating 
his criminal history category by apply- 
ing a two-point enhancement for 
violation of a lifetime special parole 
term because that term expired when he 
was deported. 

The Second Circuit rejected this ar- 
gument. The Court found Cuero-Flores 
was sentenced to 180 months and the 
lifetime special parole term for posses- 
sion with intent to distribute cocaine. The 
penalty for Cuero-Flores ’s conviction in 
1985 differs from that applicable today. 
At the time of conviction, 2 1 U. S. C. § 84 1 
(b)(1)(B) (1981) required imposition of a 
special parole term of at least 2 years 
when there is no prior conviction, and at 
least 4 years with a prior conviction. Spe- 
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cial parole was created in 1970 as a man- 
datory additional penalty for all drug 
offenses, and affected crimes committed 
before October 27, 1996. Thereafter, the 
Sentencing Reform Act of 1984 required 
imposition of supervised release. 

The Court agreed with other circuits 
that have held supervised release termi- 
nates when the parolee is deported. 
However, supervised release and special 
parole differ. 18 U.S. C. §3583(d) expressly 
permits a district judge to require, as a 
condition of supervised release, the de- 
fendant be deported and remain outside 
the United States. In contrast. Courts were 
not permitted to impose such a require- 
ment as a condition of special parole. The 
Court held that no statute or regulation 
provides for early termination of Cuero- 
Flores’s special parole term absent its 
revocation. As there is no Court order ter- 
minating that term, the district court’s 
sentence was affirmed because the spe- 
cial parole term was still being served 
when Cuero-Flores illegally reentered the 
U.S. See: U.S. v. Cuero-Flores, 276 F. 3d 
113 (2" d Cir. 2002). H 


its size by an additional four pages 
to bring readers still more news and 
information. We need your support 
to continue publishing each issue of 
PLN. 

PLN recently added the Spanish 
language version of The Celling of 
America, El Encarcelamiento de 
America, to our book selection on page 
37. For several years readers have sug- 
gested that PLN add Spanish language 
materials to its selection. If this title is 
successful we will try to expand our 
Spanish language selection. As far as 
we know, this is the only book in Span- 
ish about the American prison system. 

Enjoy this issue of PLN and en- 
courage others to subscribe. With 
summer upon us, if you or your group 
would like bulk copies of PLN to dis- 
tribute at events, rallies or meetings, 
contact PLN’s Seattle office to make 
arrangements to receive bulk copies of 
PLN to distribute. | 


Harvey R. Cox, MS 
Corrections Consultant 

(Since 1996) 

(Federal and State inmates) 

Advice and Assistance 
In All 

Administrative Matters 

31 years Correctional Experience 
(Including Federal, State and Private) 

Prior Warden at 3 Institutions 
(Federal and Private Institutions) 

Prior Director 

Community Corrections Center 

Contact: 

Harvey R. Cox, MS 
PO Box 1551 
Weatherford, TX 76086 

(817) 596-8457 
Fax: (817) 594-7172 
hrcox@yahoo.com 
www.prisonconsultant.com 
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The Shame of Prison Health 

by Sasha Abramsky 


A report is sitting at the Justice 

/^Department. unpublished. It has 
been there for three years. Titled The 
Health Status of Soon-to-be-Released 
Inmates, it was compiled by experts who 
sat on three panels: one on communicable 
diseases, one on chronic diseases and a 
third on mental illness. Their findings are, 
to say the least, somewhat startling. Esti- 
mating that 11.5 million Americans cycle 
in and out of jail or prison each year (the 
great majority of them short-term jail in- 
mates), the report suggests that more than 
18 percent of hepatitis C virus (HCV) car- 
riers in the country pass through the jail 
or prison system annually, as do 8 per- 
cent of those with HIV and one-third of 
those with active tuberculosis TB). Six 
percent of incoming inmates, according 
to the report, show evidence of recent 
syphilis infection, 6 percent have chlamy- 
dia and up to 4 percent have gonorrhea. 
Experts believe that for these diseases, 
the infection rates (the number of cases 
per 100,000) among prisoners are upward 
of ten times those found in the American 
population as a whole. 

“It’s clearly a public health issue,” 
says Ted Hammett of the Boston-based 
research group Abt Associates. “These 
people find themselves in prisons and 
jails; therefore there’s a tremendous op- 
portunity for intervention.” 

Intervening would be a smart eco- 
nomic move, too. In tandem with the 
medical report, economists affiliated with 
the Centers for Disease Control were 
commissioned to write three background 
papers positing economic models for 
treatment and screening protocols inside 
prisons. Although their data also remain 
unpublished, one of the authors, CDC 
health economist Dr. Beena Varghese, re- 
ports that their models predict that for 
such a disease as HIV, offering screening 
to an additional 10,000 inmates will likely 
detect fifty new cases; counseling those 
who test positive will, their model esti- 
mates, prevent the disease from being 
passed on to four more people than would 
be the case absent such a program. Since 
the additional screening and counseling 
(minus the fixed costs already incurred 
for starting up a blood-testing program) 
runs to approximately $125,000, while the 
cost of treating four more cases of HIV/ 


AIDS over the patients’ lifetime is esti- 
mated to be $800,000, Varghese’s team 
believes such screening to be extremely 
cost-effective. 

The economists also predicted that 
universal screening of inmates for STDs 
and treatment for those who test positive 
would curb transmission of diseases like 
syphilis when inmates return to the com- 
munity and thus save the public health 
system tens of millions of dollars per year. 
“You get a bigger bang for the buck,” says 
one doctor involved in compiling the re- 
port. “If there’s only one in a thousand, 
it’s not very cost-effective” to screen all 
prisoners. “But if you have a prevalence 
rate of more than one in twenty and you’re 
able to cure the disease, you have tre- 
mendous costs saved.” 

In response to these dramatic statis- 
tics, The Health Status of Soon- 
to-be-Released Inmates, according to 
those with access to its contents, recom- 
mends a massively expanded data 
collection system that would allow pub- 
lic health authorities to track and treat 
infectious diseases among this popula- 
tion group (that is, of cons and ex-cons) 
and their friends and lovers out in the 
community. It also endorses a policy of 
universal hepatitis B (HBV) immunization 
for incoming prisoners — as a way to limit 
the amount of liver disease in an at-risk 
group already deeply vulnerable to the 
often-untreatable HCV. And it urges a far 
greater degree of coordination between 
correctional health systems and public 
health authorities, so as to provide con- 
tinuous medical treatment and adherence 
to treatment regimens, for patients both 
inside jail or prison and those recently 
released. 

In interviews, recently released pris- 
oners describe a patchwork health system 
with gaping holes. At the Fortune Soci- 
ety in New York, ex-prisoners with HIV 
gather in peer education groups, where 
their stories reveal widely varying de- 
grees of access to medical care. Rochelle, 
for example, left New York State’s Bedford 
Hills Correctional Facility in 1995 with an 
AIDS Drug Assistance Program (ADAP) 
card that gave her immediate access to 
the medications she needed for her HIV 
infection, and with contacts at a residen- 
tial therapeutic community where she 


went to wean herself off drugs. Hector, 
by contrast, left his prison in 2000 with 
no ADAP card and only one month’s sup- 
ply of HIV medication. Carol, a resident 
of Bedford-Stuyvesant with a string of 
convictions behind her, took no medica- 
tion for her HIV while in prison, and only 
began taking these lifesaving drugs when 
she was sent to Phoenix House upon her 
release. None of those in the room also 
infected with HCV had received treatment 
for it while behind bars. 

When such nonprofits as the For- 
tune Society are not available to help 
ex-prisoners navigate the medical bureau- 
cracy, many never manage to access the 
public health system — because they do 
not know how to fill in application forms 
for Medicaid, because they lack the nec- 
essary identification to apply, because 
they have no permanent address. And 
even those who do successfully complete 
the process generally have to wait sev- 
eral months before their benefits kick in. 
“Public assistance is expedited for HIV 
sufferers to get these services. For people 
with other serious illnesses it’s very diffi- 
cult,” explains Deborah Santana, 
risk-reduction services coordinator of the 
Osborne Association program in the 
Bronx. 

“Once I was released, I had abso- 
lutely no medical benefits,” says 
44-year-old Edmond Taylor, who served 
fifteen years in New York prisons for drug- 
sales convictions. Taylor, a tall 
African-American man with a 
cleanshaven head and a gentle, expres- 
sive, bespectacled face, suffers from acute 
facial psoriasis. “I was released back to 
New York City with very little cream and 
no pills left. I had no way of getting any 
help.” When he applied for Medicaid at a 
center in Harlem — after standing in lines 
for two afternoons straight — they told 
him his application wouldn’t even begin 
to be processed for forty-five days. “So,” 
says Taylor, “I found someone who had 
Medicaid and I got them to go to the doc- 
tor and ask for stuff I needed. I paid them. 
I know it’s illegal. 1 needed to get it be- 
cause it affected me in my facial area and 
forehead — which made me very uncom- 
fortable to go look for a job.” 

Because this stratagem was illegal, 
Taylor could have been sent back to 
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prison as a parole violator. As it happens, 
he was lucky. Instead of winding up in 
prison again, Taylor was eventually hired 
by the Fortune Society, and his job pro- 
vides him with health coverage. “The 
systems in place are designed to have 
people go back to prison,” argues 
Santana. “Because they make it so diffi- 
cult for them to access the services they 
need.” 

“We’re in an Internet society,” Tay- 
lor says in amazed frustration. 
“Information gets passed in the blink of 
an eye. If they can pass information to 
society that you’re violent, a threat, why 
can’t they pass medical information and 
eliminate the red tape? There shouldn’t 
be a forty-five-day waiting period [for 
medical coverage] for someone coming 
out on parole.” 

Perhaps not surprisingly, in an era 
when investment in public services has 
been sacrificed to the funding of corpo- 
rate tax cuts and tough-on-crime, 
tough-on-criminals rhetoric has replaced 
the language of rehabilitation, the Jus- 
tice Department has been in anything but 
a hurry to make The Health Status of 
Soon-to-be-Released Inmates public. 
And so the report, along with the eco- 
nomic background papers, remains 
unpublished, and public health contin- 
ues to bear the long-term costs of dealing 
with diseases suffered by, and spread by, 
ex-cons without adequate access to 
healthcare behind bars or upon release. 

With the economic effects of 9/11 
producing across-the-board budget con- 
tractions, access to public health facilities 
in cities like New York could become 
even more limited. Transitional spending 
on the healthcare of ex-prisoners may well 
decrease, at a moment when HCV is 
emerging as a huge epidemic with long- 
term public health implications, and when 
several million Americans per year are 
being released from jail or prison. “We 
should be looking at what public health 
opportunities there are for intervention,” 
says Jack Beck, a New York legal aid at- 
torney. “When they’re in prison, they’re 
a captive audience. When the opportu- 
nities aren’t being exploited, that’s tragic.” 

In part this is a story about the inad- 
equate resources devoted to public 
health institutions in America, especially 
since the early Reagan years. But it is 
also about entrenched bureaucracies, 
each trying to protect its own turf, rather 


than looking at health issues in a holistic 
way. With HCV, for example, among such 
at-risk groups as AIDS sufferers, the dis- 
ease is thought to be easier to treat, or at 
least contain, at an early stage than at a 
later stage, when liver disease has set in. 
For that reason, the CDC and city health 
authorities recommend testing all at-risk 
individuals, especially intravenous drug 
users, and then treating them depending 
on symptoms, the genotype of the dis- 
ease and other factors. Yet, currently, even 
though many prisoners are in the early 
stages of HCV (in California, an estimated 
40 percent of prisoners are HCV-positive), 
prison health authorities are reluctant to 
test or treat them, either because it costs 
them money they don’t have in their spe- 
cific budgets, or because they fear infected 
prisoners would then seek legal redress, 
as some have already begun to do, in or- 
der to receive medication. When they do 
test, prison officials often proceed to put 
up almost insurmountable obstacles in the 
way of treatment. 

In the majority of states, any pris- 
oner within fifteen months of a parole 
board hearing won’t be eligible to start 
HCV treatment, even though most people 
who appear before a parole board are de- 
nied parole and remain behind bars. States 
also deny HCV medication to prisoners 
with a background of intravenous ding 
use unless they are in a drug program — 
even if they are on a waiting list to get 
into one. (The National Center on Addic- 
tion and Substance Abuse estimated that 
in 1996 more than 840,000 prisoners 
needed drug treatment, yet fewer than 
150,000 were actually enrolled in these 
programs.) 

Moreover, because of official denial 
regarding the widespread use of drugs in 
prisons, policies that could contain the 
spread of HCV aren’t implemented. Many 
European countries, including Germany, 
now provide needle-exchange programs 
inside their prisons, and until prison 
guards protested, policy-makers in Aus- 
tralia were heading in that direction. Some 
countries give prisoners access to bleach 
so that they can at least disinfect their 
needles. American prisons do none of the 
above. As a result, although no system- 
atic research project has yet been carried 
out exploring HCV transmission rates in 
prison, experts believe prisons are serv- 
ing as incubators for the HCV epidemic, 
in much the same way they did for 


multidrug-resistant strains of TB in New 
York in the early 1990s and in Russia 
throughout the past couple of decades. 
Says Judy Greenspan, HIV/HCV coordi- 
nator for California Prison Works, “We 
estimate in California that 85 percent of 
prisoners who have HIV also have HCV.” 

Of course, when the prisoners are 
eventually released with an untreated dis- 
ease evolving from chronic to acute 
status, the public health system has to 
step in and pick up the bill. At that point, 
far more costly medical intervention is 
required, and the treatment is less likely 
to be successful. Says Dr. Hugh Potter of 
the CDC’s National Center for HIV, STD 
and TB Prevention: “If we have substan- 
tial numbers progressing to the stage 
where they need [liver] transplants, we’re 
going to see an incredible impact on the 
public health system.” 

For this reason, advocates such as 
New York legal aid attorney Jack Beck, 
some CDC experts and others in the field 
of public health have begun advocating 
a drastic overhaul of correctional 
healthcare, removing it from the budget 
of the Department of Corrections and in- 
stead making it the responsibility of the 
public health system. In particular, in a 
June 200 1 paper for the Journal of Urban 
Health, Dr. Varghese and colleague Tho- 
mas Peterman recommended that the public 
health budget pick up the cost of expanded 
HIV screening and counseling for prison- 
ers. Only in this way, they argue, can public 
health be protected from the spread of epi- 
demics emanating outward from the prison 
system without the prison system itself 
going bankrupt because of exorbitant medi- 
cal bills. In the meantime, the correctional 
health system and the postrelease medical 
care provided to ex-prisoners continue to 
value short-term cost-cutting over long- 
term public health effects. 

As a public health strategy, it’s hard 
to imagine a more counterproductive situ- 
ation. “The public health opportunity is 
that inmates are a group of people who 
have a highly concentrated morbidity for 
communicable diseases and mental ill- 
ness,” says Dr. Robert Greifinger, the 
former head of New York State’s correc- 
tional medical system, and the man who 
helped coordinate efforts by the Depart- 
ment of Corrections and city/state health 
departments to tackle a serious TB out- 
break in the early 1990s. In the absence 
of strong prison disease-tracking sys- 
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Health Care (continued) 


terns, Greifinger believes that “you can’t 
measure the risk to the community — so 
you can’t make good public policy deci- 
sions as to how aggressively to screen 
and treat.” 

When prisoners without treatment 
are released back into the community, they 
raise the risk of impoverished, medically 
underserved neighborhoods being struck 
by escalating health problems — such as 
that of the TB epidemic a decade ago, or 
today’s spreading HCV epidemic. 

The irony is that much of what the 
authors of The Health Status of Soon-to- 
be-Released Inmates are recommending, 
and much of the work that needs to be 
done in converting correctional 
healthcare into a branch of public 
healthcare, isn’t revolutionary. In fact, 
needed healthcare reforms have already 
been introduced, piecemeal, in a handful 
of vicinities. For as America’s incarcer- 
ated population quadrupled in size from 
1980 to the present day, some enlightened 
sheriffs, wardens and correctional sys- 
tems’ medical directors realized that, 
paradoxically, this created an opportunity 
for a significant public health interven- 
tion. After all, those in jail and prison were 
at particularly high risk for such diseases 
as HIV, hepatitis and TB, and for many of 
these generally poor individuals, this was 
the first time they had ever had guaran- 
teed access to medical services. 

At the sprawling Hampden County 
Jail in western Massachusetts, for ex- 
ample, Dr. Thomas Conklin — a massive, 
ruddy-faced, 6’ 10” ex-Louisiana State 
basketball player and longtime psychia- 
trist — heads a medical team of 
approximately thirty-five full-time and 
thirty-five part-time staff. His medical cen- 
ter is sparkling and new, looking more like 
a small suburban hospital than a jailhouse 
station. It contains a dental facility, an 
infectious diseases center, a state-of-the- 
art X-ray lab specially designed to focus 
on the identification of TB cases, a phar- 
macy, primary care rooms and a host of 
offices. And here’s the rub: Through a 
careful accounting system, an efficient 
use of resources and a determined trim- 
ming of profiteering fat on purchases of 
drags and other equipment, Conklin runs 
his top-notch system at approximately the 
same cost per year, per prisoner as do 


other correctional healthcare systems 
throughout his state. (CDC economists 
are currently analyzing Hampden 
County’s data to determine the exact 
scope of the program’s long-term cost 
savings for the community.) 

“This public health thing is an out- 
growth of community corrections,” says 
Conklin’s boss, 62-year-old Sheriff 
Michael Ashe, a onetime social worker 
with the clipped manners and spit-pol- 
ished leather shoes of a Marine (although 
he was never in the military) and a genu- 
ine vision for the role of corrections within 
the community. “Meaning simply the in- 
mates come from the streets and 
neighborhoods of our county, and 
they’re all coming back. We wanted to 
not just warehouse them. Law enforce- 
ment and social agencies should all work 
together in the interest of public safety. A 
lot of times, society has shortchanged it- 
self. They throw their hands up. We 
haven’t done that. We’re continuing to 
fight the good fight.” 

Unlike virtually every other correc- 
tional center in the country, Hampden 
County doesn’t rely on underpaid, often 
underqualified, overworked in-house 
docs. Instead, Conklin has contracted out 
with health clinics in the four ZIP codes 
in the greater Springfield area from which 
more than 90 percent of his prisoners are 
drawn. Each of these clinics sends a doc- 
tor to the jail for a few hours a week, and 
prisoners are assigned to the doctors by 
the ZIP codes from which they have 
come. Upon release, the prisoners thus 
have a primary care physician already in 
place. (Conklin’s early surveys ofprison- 
ers indicate that prior to incarceration 
more than eight in ten prisoners lacked 
continuity of medical care.) “Your doctor 
in jail is your doctor in the community,” 
Conklin explains, his huge, bearlike hands 
gesturing in sync with his words. “If, for 
the first time, you see Dr. Lincoln, when 
you leave here he’s your doctor. We have 
gradually shifted into what we call a pub- 
lic health model of care.” 

As a result of this program, prison- 
ers at Hampden County have an almost 
seamless transition from correctional to 
public healthcare. At Hampden County, 
any prisoners over the age of 30, and any 
others who test positive for HIV or HCV, 
are immediately inoculated against HB V. 
If they are released from jail before the 
completion of this three-part inoculation, 


the community health center completes 
the procedure. If prisoners test positive 
for an STD, the staff tries to get their per- 
mission to allow sexual partners in the 
community to be notified and then treated 
at the local health center. If Dr. C onklin has 
his way, in years to come, when prisoners 
are released they will be given a “goodbye 
package” that includes condoms, educa- 
tional materials, referral materials and a 
supply of discharge medications. 

Unfortunately, Hampden County’s 
program has not been taken up by other 
local governments, says Dr. Conklin, who 
travels the country as a member of a na- 
tional commission investigating prison 
medical facilities. At Hampden County, all 
prisoners, upon admission, are given a 
physical exam, urinalysis, liver-function 
studies, a complete blood count, chest 
X-rays and even, if needed, tests for such 
diseases as gout. “Many, many places 
where I go do nothing [like this],” Conklin 
declares, exasperated. “They don’t want 
to know — because if they know, they 
gotta treat you.” Jacksonville, Florida, is 
experimenting with a similar community- 
based approach to medical care; Atlanta’s 
Fulton Jail has identified and treated large 
numbers of syphilis sufferers; Rhode 
Island’s small prison system has pio- 
neered continuity of care for prisoners 
with HIV; Pennsylvania has introduced 
fairly widespread prisoner testing for 
HCV; and, in the early 1990s, after the 
deadly outbreak of multidrug-resistant TB 
in its prisons, New York State developed 
an efficient mechanism for tracking and 
treating ex-prisoners with active TB. But 
overall, correctional medical care remains 
a shambles across the country. With the 
exception of former prisoners with HIV — 
who are supposed to leave prison with 
an ADAP card, giving them access to 
medicine and fast-track admission to the 
public health system, and who are fre- 
quently linked up with nonprofit 
advocacy groups upon release — sick ex- 
cons frequently drop out of the healthcare 
system altogether. 

Clearly, programs that treat correc- 
tional healthcare as a branch of good 
public healthcare should be models for 
systems nationwide. And yet, as Massa- 
chusetts and other states face serious 
budget shortfalls, it is, tragically, programs 
like these — seemingly expensive in the 
short term, money-saving in the long run 
(not to mention humane) — that are fac- 
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ing huge cuts. Hampden County stands 
to lose upward of half its mental health 
dollars, and a project to expand HCV test- 
ing recently lost a $50,000 grant. Its 
AIDS-education program is also likely to 
be seriously undermined. “Our lifelines, 
our ties to the community, are going to 
be 0111 ,” Dr. Conklin says sadly. 

“Public health funding, and the sup- 
port network around it, are going to be 


T he Ninth U.S. Circuit Court of 
Appeals, affirming the decision 
of a California Federal District Court, has 
held that a prisoner cannot be awarded 
attorney fees for winning a temporary re- 
straining order (TRO) if the prisoner did 
not subsequently prove “an actual vio- 
lation” of his civil rights. 

Jaturun Siripongs, a California pris- 
oner executed by the State on February 
9, 1999, sued the State in October 1998, 
under 42 U.S.C. §1983, claiming Eighth 
and Fourteenth (due process) Amend- 
ment violations in his clemency hearing. 
Siripongs asked for declaratory relief on 
his claims, a preliminary injunction (PI) 
on his execution until he had been 
granted a new clemency hearing, and a 
TRO preventing his execution until he 
had a hearing on the PI. The district court 
granted the TRO, but at a subsequent 
hearing denied the PI, based on 
California’s assurances that the execu- 
tion would not be rescheduled until a new 
clemency hearing was held, meeting 
Siripong’s objections. 


severely impacted,” Jack Beck asserts. “If 
the economic situation worsens, there’ll 
be a rise in demand for public health ser- 
vices. There’s a likelihood that prisoner 
and ex-offender populations and poor 
communities are going to be suffering for 
some time to come.” B 

Reprinted with permission from The Na- 
tion. 


A new clemency hearing was held in 
January 1999. Governor Gray Davis de- 
nied the application, and Siripongs was 
executed. The district court dissolved the 
§1983 action. Siripongs’ counsel filed for 
attorney fees. The district court denied 
fees, holding that although Siripongs was 
the prevailing party under 42 U.S.C. 
§ 1988(b), he was ineligible for attorney 
fees under 42 U.S.C. §1997e(d). Siripongs’ 
counsel appealed. 

The Court of Appeals noted that 
42 U.S.C. § 1997e(d)(l) provides award 
of attorney fees “directly and reason- 
ably incurred in proving an actual 
violation of the plaintiff’s rights....” 
The court held that the plain language 
of §1997e(d) precluded awarding 
Siripongs attorney fees. Although he 
prevailed on the TRO, he never proved 
“an actual violation” of his civil rights 
by subsequent adjudication on the 
merits of the claim. 

The district court judgment was af- 
firmed. See: Siripongs v. Davis, 282 F.3d 
755 (9th Cir. 2002). H 
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Attention Michigan Readers 

The Michigan Department of Corrections recently changed its mail rules con- 
cerning approved vendors and the purchase of gift subscriptions and publications 
from vendors. A few book orders shipped by PLN were censored under the new 
policies. PLN and our Michigan attorney, Dan Manville, communicated our con- 
cerns about this policy to Michigan prison officials. On April 7, 2003, Michigan 
DOC Director William Overton changed attachments A nad B of Policy Directive 
05.03.118 Prisoner Mail. PLN is now an approved vendor in all Michigan state 
prisons and is also an approved internet vendor from which books and subscrip- 
tions can be purshased by third parties for shipping and delivery to Michigan 
prisoners. PLN has reshipped those orders initially censored under this policy. 
As a reminder, PLN subscriptions and the books we distribute can also be ordered 
and purchased online via PLN’s website at www.prisonlegalnews.org or by phone 
at 206-78 1-6524. 
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This column is intended to provide ha- 
beas hints for prisoners who are 
considering or handling habeas corpus 
petitions as their own attorneys. The fo- 
cus of the column is habeas corpus 
practice under the AEDPA, the 1996 ha- 
beas corpus law which now governs 
habeas corpus practice throughout the 
U.S. 

STANDARD OF REVIEW II: 
AEDPA “DEFERENCE” TO STATE 
COURT DENIALS 

I n the last "Habeas Hints ” column, 
1 discussed the differing “stan- 
dards of review” which apply throughout 
the criminal process in general and on ha- 
beas corpus in particular. It is important 
to understand, however, that the stan- 
dards of review covered in the last column 
only come into play after the federal court 
has decided to hear the habeas corpus 
claim on the merits (that is, having de- 
cided that the federal claim is not barred 
by the AEDPA statute of limitations or by 
some state procedural bar) — but before 
the federal court has decided how much 
“deference” to give to the previous de- 
nial of the habeas claim in state court as a 
part of the exhaustion process. In this 
column we look at this latter aspect of 
“standard of review”, namely the amount 
of “deference” (respect, or reliance) that 
is due under the AEDPA to the state 
court’s denial of the habeas claim. 

If these multiple layers of “standard 
of review” are confusing, think of it like 
baseball: When the federal court decides 
to hear the claim on the merits, you’ve 
made it to first base. The “standards of 
review” covered in the last column, which 
apply to specific claims, don’t kick in un- 
til third base. In between, you’ve got to 
make it past second base — which means 
getting past the deference that is due 
under the AEDPA to the state court’s de- 
nial of a habeas claim which, before it can 
be brought in federal court, must be ex- 
hausted in state court by having it denied 
there. 

The AEDPA was designed to give 
more deference to state court criminal 
adjudications than previously. Hence, 
under the AEDPA, federal courts may 


Habeas Hints 

by Kent Russell 

grant a writ of habeas corpus only if the 
state court’s denial of the habeas claim 
“resulted in a decision that was [1] con- 
trary to, or involved [2] an unreasonable 
application of, clearly established Federal 
law, as determined by the Supreme Court 
of the United States.” We’ll look at both 
these alternative tests in reverse order. 

Of the two bases for overcoming a 
state denial of a habeas claim under the 
AEDPA, # [2], unreasonable application, 
is much harder to establish. A state’s de- 
cision is only an “unreasonable 
application of’ Supreme Court law if the 
state court “identifies the correct legal 
standard but applies it in an unreason- 
able manner to the facts before it”. 
Therefore, the “unreasonable applica- 
tion” test is only satisfied where the state 
court has both [2a] correctly identified 
the applicable standard, that is the U.S. 
Supreme Court (USSC) decision on which 
the habeas corpus claim is based; and 
[2b] has applied that USSC decision “un- 
reasonably” to the facts of the specific 
habeas claim it is considering. In short, 
under [2a], the state court must first iden- 
tify the USSC decision on which the 
petitioner’s habeas claim is based; and 
under [2b], the state court must apply that 
decision to the factual and legal specifics 
ofpetitioner’s claim in an “unreasonable” 
manner. Meeting both of these compo- 
nents of the unreasonable application test 
is very, very difficult. Although not all 
state courts will correctly identify the 
USSC case on which the habeas claim is 
based, if the state court does what it is 
supposed to do and correctly identifies 
the USSC decision that is the basis for 
the petitioner’s claim, just about any com- 
petent state court will manage to apply 
that decision “correctly” to the 
petitioner’s claim. Furthermore, even if the 
state court does somehow make a mis- 
take in applying the correct USSC 
decision to petitioner’s claim, under re- 
quirement [2b], the petitioner still loses 
unless s/he can show that the state 
court’s decision was not only “wrong” 
but “ unreasonably wrong”. In legal terms, 
that means that the petitioner must show 
that the state court’s decision was not 
only erroneous, but “ clearly erroneous” 
- a showing that is one of the toughest 


to satisfy in the law. In sum, if the state 
court does identify the USSC decision on 
which a habeas corpus claim is based, 
the petitioner will rarely be able to show 
that the state court erred in applying that 
decision to petitioner’s claim, and will al- 
most never be able show that the state 
court “clearly erred” in applying that de- 
cision. Put in terms of our baseball 
analogy, a petitioner who tries to get past 
a state court denial under the “unreason- 
able application” test will almost always 
be out at second base. 

More promising, however, is # [1], 
the “contrary to” prong of the AEDPA 
test. A state court decision is “contrary 
to” federal law if it [la] fails to apply the 
correct controlling Supreme Court author- 
ity or [ lb] comes to a different conclusion 
when presented with a case involving 
materially indistinguishable facts. See, 
e.g .,Beniel v. Cone, 533 U.S. 685 (2002). 
Being able to satisfy one or the other of 
these aspects of the “contrary to” test is 
fortunate for the petitioner because, in 
practice, [lb] almost never applies: In or- 
der to show that the petitioner’s case is 
“materially indistinguishable” from the 
USSC case on which it is based, the peti- 
tioner would have to show that the facts 
of his or her case happen to be virtually 
identical to those in the USSC case on 
which the habeas claim is based - some- 
thing which would almost never occur in 
the real world. That brings us back to al- 
ternative [la], that the state “fails to apply 
the correct controlling Supreme Court 
authority”. That does occur in practice, 
especially because state courts often give 
so little time and energy to habeas cor- 
pus claims that they may well fail to 
identify the controlling USSC decision; 
and, as a result, fail to “apply the correct 
controlling Supreme Court authority”. 
Also, in contrast with the “unreasonable 
application” test, there’s no requirement 
under the “contrary to” clause that peti- 
tioner show that the state court erred 
“unreasonably” in failing to apply the 
correct USSC case - it’s enough to show 
just that the court failed to apply the con- 
trolling USSC authority. That kind or 
standard is far more petitioner-friendly 
than demonstrating that the state court 
“clearly erred”. 
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Unfortunately, however, qualifying 
for the “contrary to” test is not as simple 
as just showing that the state court failed 
to cite the USSC case on which the fed- 
eral habeas corpus claim is based. In Early 
v. Packer, 123 S.Ct. 362 (2002), the USSC 
reversed a Ninth Circuit case which had 
done just that. In Early, the Ninth Circuit 
had upheld a habeas claim where the pe- 
titioner had alleged that the instructions 
given by the court had unconstitution- 
ally coerced the jury into reaching a guilty 
verdict. Relying on the AEDPA, the U.S. 
District Court had denied the habeas 
claim by deferring to the state court’s 
denial of the claim. However, the state 
court denial which the District Court had 
deferred to hadn’t cited any USSC deci- 
sions, instead relying on California case 
law which was different from — although 
not inconsistent with — the controlling 
USSC authority. The Ninth Circuit found 
that the state court’s failure to cite any 
USSC decisions necessarily made the 
state court denial “contrary to” federal 
law under the AEDPA. Therefore, the 
Ninth Circuit accorded no deference to 
the state court denial; and, applying a 
“de novo” (brand new) standard of re- 
view, ruled for the petitioner. The USSC 
reversed, holding that even if the state 
court had failed to cite or discuss any 
USSC cases, AEDPA deference was still 
required, so long as the state cases re- 
lied upon for the denial did not 
“contradict” the USSC authority on 
which the petitioner’s claim was based. 

Early does stand for the proposi- 
tion that AEDPA deference is required 
where the state court decision relies on 
law that is consistent with — or analo- 
gous to — the USSC decision on which 
the federal habeas corpus claim is based. 
Importantly, however, Early does not re- 
quire AEDPA deference where the state 
court decision denies a habeas claim by 
citing no cases at all - federal or state. 
Included within this exception to Early 
are two types of state court denials: (1) 
where the state court properly and pur- 
posefully considers the claim and denies 
it on the merits, but without explaining 
its denial or citing any case-law; and (2) 
where, due to some mistake by the state 
court, the state court doesn’t consider 
or adjudicate the habeas claim at all. 

State court denials in category (1) 
are granted a “relaxed” level of deference 
under the AEDPA: In such cases, the fed- 


eral court will independently review the 
record to determine whether the state 
court clearly erred in its application of 
Supreme Court law. See, e.g., Delgado v. 
Lewis, 223 F.3d 976, 982 (9th Cir. 2000) 
[“Federal habeas review is not de novo 
when the state court does not supply rea- 
soning for its decision, but an 
independent review of the record is re- 
quired to determine whether the state 
court clearly erred in its application of 
controlling federal law”]. In other words, 
the federal court must independently re- 
view the record, but will still defer to the 
state court’s ultimate decision by uphold- 
ing it if its independent record review 
supports the denial of the claim. 

In contrast with category (1), state 
court denials in category (2) are granted 
no deference under the AEDPA. For ex- 
ample, in Pirtle v. Morgan, 3 1 3 F.3d 1 1 60 
(9 th Cir. 2002), the state court thought that 
the petitioner’s federal habeas corpus 
claim had been brought and denied on 
direct appeal, and denied it solely on that 
basis. However, the state court was mis- 
taken: The claim was being brought for 
the first time on habeas corpus, and prop- 
erly so, because the petitioner alleged that 
his counsel had been ineffective in fail- 
ing to raise the claim on direct appeal. 
Accordingly, the entire basis for the state 
court’s denial of the claim was a mistake: 
i. e., the belief that the claim had been pre- 
sented on appeal when, in fact, it had 
been presented for the first time on state 
habeas corpus. The Ninth Circuit held 
that, because the state court had “mis- 
takenly” failed to consider a habeas claim 
that the petitioner had properly brought, 
no “deference” was due to the state court 
decision denying it, because there was 
no reasoned state court decision to defer 
to. Hence, the court reviewed the habeas 
corpus claim “de novo” - according the 
state court denial no deference, and rely- 
ing on the state court decision only to 
the extent that it contained findings of 
disputed fact, which stand unless rebut- 
ted by clear and convincing evidence. Put 
another way, the Ninth Circuit held in 
Pirtle that, where the state court mistak- 
enly fails to consider a habeas claim that 
has been properly raised, the state court 
has not “adjudicated” that claim as re- 
quired by the AEDPA, and therefore the 
state denial is entitled to no deference at 
all on federal habeas corpus. Most other 
circuits have similarly held. See Appel v. 


Horn, 250 F.3d 203, 210 (3d Cir. 2001); 
Mercadel v. Cain, 179 F.3d 271, 274-75 
(5thCir. 1999); Chadwick v. Janecka, 312 
F.3d 597, 605 (2 nd Cir. 2002); Fortini v. 
Murphy, 257 F.3d39 (l st Cir. 2001). 

Habeas Hints: 

1. Don’t rely on the “unreasonable 
application” prong unless you have to, 
i.e., where the state court denial cites the 
correct, controlling USSC decision. 

2. Where the correct USSC deci- 
sion is not cited in the state court denial, 
invoke the “contrary to” basis for relief 
under the AEDPA, and argue for one of 
the more forgiving standards discussed 
above (“de novo” or “relaxed” standard 
of review). E 

Kent Russell specializes in habeas cor- 
pus, appeals, and criminal defense. He 
is the author of the California Habeas 
Handbook, which explains habeas cor- 
pus and the AEDPA, and can be 
purchased from the Law Offices of Russell 
and Russell, 2299 Sutter Street, San 
Francisco, CA 94115. 
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Ohio Federal District Court Finds RLUIPA Constitutional 


I n a case of first impression in the 
Sixth U.S. Circuit, the Federal Dis- 
trict Court for the Southern District of 
Ohio has refused to dismiss Ohio prison- 
ers’ religious rights claims based on the 
Religious Land Use and Institutionalized 
Persons Act (RLUIPA), 42 U.S.C. 
§§2000cc, et. seq. The court instead 
found RLUIPA constitutional. 

The plaintiffs in three consolidated 
cases are all current or former prisoners 
of the Ohio Department of Rehabilitation 
and Correction (DORC). In the lead case, 
John Gerhardt, a former prisoner, is an 
ordained minister of Church of Jesus 
Christ Christian (CJCC), a group within 
the racist Christian Identity movement. 
In the second case, J. Lee Hampton is a 
practicing Wiccan, and Jon B. Cutter prac- 
tices Satanism. In the third case, John 
Miller and others follow the Asatm reli- 
gion, a polytheistic, Northern European 
religion, also known as Odinism, VorTm, 
and Troth. 

In each case, plaintiffs sued under 
42 U.S.C. §1983, alleging First Amend- 
ment religious rights violations, including 
denial of access to religious literature or 
materials necessary for the practice of 
their religion, denial of religious services, 
denial of freedom to dress or appear in 
conformity to their religion, denial of a 
prison chaplain specific to their religion, 
and retaliation and discrimination by 
DORC staff for seeking to practice and 
advance their religions. DORC claims that 
all the religions are merely “cover” for 
gang and other illegal activities that 
threaten prison security. When RLUIPA 
became law in 2000, all plaintiffs amended 
their complaints to include RLUIPA 
claims. 

RLUIPA was passed to “prohibit 
governments from imposing, for any 
but compelling reasons, substantial 
burdens on the religious exercise of in- 
stitutionalized persons.” The 
prohibition applies only to govern- 
ments or governmental agencies “that 
receive[] Federal financial assistance, 
or if the burden affects interstate or 
foreign commerce or commerce with 
Indian tribes,” 42 U.S.C. §2000cc-l(b). 
RLUIPA was passed by exercising Con- 
gress’ power under the Commerce and 
Spending Clauses of the Federal Con- 
stitution. 


Essentially, RLUIPA replaces the 
Religious Freedom Restoration Act 
(RFRA), 42 U.S.C. §§2000bb, et. seq., with 
respect to State institutions and agencies. 
RFRA was struck down by the U.S. Su- 
preme Court in City of Boerne v. Flores, 
117 S.Ct. 2157 (1997), with respect to the 
states. 

DORC filed motions to dismiss the 
RLUIPA claims in all three cases on 
grounds that RLUIPA is unconstitutional. 
The United States intervened to defend 
the constitutionality of RLUIPA. A mag- 
istrate reviewed the record and issued a 
report and recommendation. 

DORC argued that Congress’ Com- 
merce and Spending Clause powers did 
not authorize it to pass RLUIPA. DORC 
argued that the Supreme Court set the 
standard for review of First Amendment 
religion cases in Employment Div., Dept, 
of Human Resources of Oregon v. Smith, 
494 U.S. 872 (1990), and that Boerne stood 
for the proposition that Congress could 
not undo this standard. In Smith, the Su- 
preme Court held that laws of general 
applicability infringing on religious rights 
could be constitutional, even if not sup- 
ported by a “compelling state interest,” 
thus undoing the prior standard. RFRA 
and RLUIPA prohibit substantial burdens 
on a person’s exercise of religion, even 
for laws of general applicability, unless 
the law furthers a compelling state inter- 
est and is the least restrictive means of 
furthering that interest. 

The magistrate found that DORC 
both receives federal grants and is en- 
gaged in interstate commerce through its 
purchases, its prison industries’ sales, its 
contracts with private prisons, its collect 
telephone system, and its interstate com- 
pacts for exchange, housing, and 
reciprocal parole supervision. DORC re- 
ceives twentytwo grants worth over 
$14,000,000 annually. DORC admitted it 
will continue to apply for Federal grants. 

The magistrate reviewed Congress’ 
power under the Commerce and Spend- 
ing Clauses, found that the Spending 
Clause by itself resolved the issue in a 
straightforward manner, and proceeded 
to analyze RLUIPA under the Spending 
Clause. 

The court found that RLUIPA did 
promote the general welfare. Further, 
RLUIPA did not, as in Boerne, apply to 


all governments, but only to govern- 
ments or agencies that received Federal 
funds in any form. The court found that 
DORC agreed to RLUIPA’s conditions by 
accepting the grants. RLUIPA is not ret- 
roactive; it applies only to funds received 
after the date of enactment. Moreover, its 
statement of conditions was timely and 
unambiguous. DORC cannot claim it did 
not know of the changes it would face. 
As the court noted, “A common-sense 
reading of RLUIPA as a whole is suffi- 
cient to refute defendants’ argument. ... 
Furthermore, the language used in 
[RLUIPA] closely parallels other federal 
statutes conditioning federal funding that 
have long been deemed to satisfy the 
notice requirement.” 

DORC claimed that the federal fund- 
ing it received was not substantially 
connected to prisoners’ religious activi- 
ties. Further, the money received was so 
small in relation to DORC’s total budget 
that imposing RLUIPA requirements on 
DORC was unfair. The court rejected 
DORC’s first argument both because a 
substantial connection between federal 
funds and religious exercise was not re- 
quired and because some of the programs 
for which DORC received funding did di- 
rectly relate to prisoners’ religious 
exercise. As for the amount of money in- 
volved, the magistrate (and later, the 
district judge) observed that if DORC did 
not want to be subject to RLUIPA, it 
could simply refuse federal grant money. 

In a detailed analysis, the magistrate 
ruled that RLUIPA does not violate the 
Establishment Clause. RLUIPA allows for 
free exercise of all religions by institution- 
alized persons. It favors no religion 
particularly. Nor does RLUIPA violate the 
Tenth or Eleventh Amendment. DORC, in 
fact, waived its Eleventh Amendment im- 
munity by accepting the federal funds 
and agreeing to abide by RLUIPA. 

The magistrate found no constitu- 
tional violations in RLUIPA and 
recommended that DORC’s motions to 
dismiss be denied. DORC filed numerous 
objections to the report and recommen- 
dation. 

Following review of the magistrate’s 
report and recommendation. Judge 
Edmund A. Sargus, Jr., of the United State 
District Court, Southern District of Ohio, 
Eastern Division, adopted the 
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magistrate’s decision as written. The court 
addressed and overruled DORC’s objec- 
tions, finding no constitutional problems 
with RLUIPA. The court left unaddressed 


whether RLUIPA was constitutional un- 
der Congress’ Commerce Clause powers. 
See: Gerhardt v. Lazaroff, 221 
F. Supp.2d 829 (SD OH 2002). ■ 


YSI: Another Death, Another Settlement 


Y outh Services International 
(YSI), a company already un- 
der fire for a multitude of problems, 
including contract violations, financial 
mismanagement, prisoner mistreatment 
and prisoner deaths, was again in the 
news this past September. YSI, a subsid- 
iary of Corrections Services Corporation, 
operates juvenile prisons, including 
boot-camp-style facilities, in a number of 
states. 

Texas: On August 31, 2002, a youth, 
whose name was not released, died at 
the Colorado County Juvenile Facility, a 
boot camp operated by Y SI in Eagle Lake, 
Texas. Authorities there called the death 
a “clear case of suicide.” The youngster’s 
death is one of many occurring at boot 
camps nationwide, including those op- 
erated by YSI [PLN, Aug. ‘02]. 

Maryland: On September 9, 2002, it 
was revealed by YSI and the Maryland 
Department of Juvenile Services that YSI 
would pay the state $792,470 to resolve 
claims stemming from myriad contract 


T he New Mexico Supreme Court 
affirmed a district court’s dis- 
missal of an excessive phone rates case 
for failure to state a claim. Recipients of 
collect telephone calls from New Mexico 
jails and prisons brought suit for dam- 
ages and injunctive relief against state, 
county and city defendants and several 
telephone service companies. Plaintiffs 
alleged that “Defendants entered into il- 
legal agreements in which the telephone 
service companies were granted exclu- 
sive rights to provide collect telephone 
service at a higher rate than rates pro- 
vided to the public. Plaintiffs argue that 
in return for entering into these agree- 
ments, the government correctional 
facilities received a commission paid by 
the telephone service providers that was 
calculated on the amount billed to the 
service provider from collect calls placed 
by inmates in their facilities.” 

The district court granted defen- 
dants’ motions to dismiss for failure to 


violations at the Charles H. Hickey Jr. 
School. This settlement comes on the 
heels of a 2001 settlement in which YSI 
agreed to pay $600,000 to settle a $2 mil- 
lion claim resulting from violations at its 
Victor Cullen Academy, also in Maryland. 
[See PLN’s August and September 2002 
cover stories.] Both the Hickey School 
and the Cullen Academy house juvenile 
prisoners under contract with the state. 

Most of the $792,470 was reimburse- 
ment for services YSI failed to provide at 
Hickey, mostly the failure to train employ- 
ees. Of 108 employees, only one received 
full training and 34 received none. 
Maryland’s contract required that all ju- 
venile detention workers receive 40 hours 
of training before starting work. However, 
$37,000 represented fines for escapes at 
the prison. Payment will be taken from 
$843,000 the state had been withholding 
due to the dispute. H 

Sources: The Houston Chronicle, The 
Baltimore Sun 


state a claim, under the filed rate doctrine, 
the primary jurisdiction doctrine and sov- 
ereign immunity. Plaintiffs appealed and 
the court of appeals certified the matter 
to the New Mexico Supreme Court. 

The Supreme Court concluded “that 
the district court properly dismissed plain- 
tiffs’ claims for damages under the filed 
rate doctrine, primary jurisdiction doc- 
trine, and sovereign immunity.” It also held 
that plaintiffs’ claims for injunctive relief 
are moot due to recent legislation passed 
by the New Mexico legislature that caps 
prison phone rates. That legislation “re- 
quires any contract entered into by the 
telephone service providers and private 
or public correctional facilities to provide 
[prisoners] with telephone services at the 
lowest rate. See: 2001 NM Laws, ch. 33, 
115. It also prohibits service providers 
from paying a correctional facility a com- 
mission or other payment based upon 
these contracts. Id.” See: Valdez v. New 
Mexico , 54 R3d 71 (NM 2002). ■ 
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Texas Tries to Hire Incompetent Doctors to Review Medical Care 

by Matthew T. Clarke 


I n October, 2002, Chancellor of the 
University of Texas (UT) System 
Mark Yudof asked Texas Health Commis- 
sioner Eduardo Sanchez to appoint a 
three-member panel of experts “with laud- 
able records in correctional health care” 
and without ties to UT, UT Medical 
Branch (UTMB) in Galveston (which pro- 
vides health care services to 80% of the 
146,000 Texas prisoners) or the prison 
system to conduct an evaluation of 
prison health care. This was prompted 
by increasingly vocal concerns being 
voiced by prisoners, their families, pris- 
oners’ rights advocates, and public 
officials about the deterioration of prison 
health care. [See PLN, Dec. ‘02 and in- 
dexes for further information on this 
subject.] 

Yudof gave Sanchez a list of pos- 
sible candidates compiled by or with the 
assistance of UTMB officials. The list 
included Dr. Gail Williams, whose medi- 
cal license has been revoked in two states 
and six other questionable doctors. 

In 1985, the Michigan Board ofMedi- 
cine revoked Williams’s license and 
refused reinstatement requests in 1987, 
1989 and 1990, after finding him guilty of 
having sex with a patient and fraudulently 
billing her insurance company by listing 
the sexual encounters as therapy. In 1990, 
Williams received a restricted Oklahoma 
license which allowed him to practice in 
a supervised setting and treat female pa- 
tients if chaperoned, but lost that license 
and his job as chief of mental health ser- 
vices for the Oklahoma prison system 
after being accused of sexually battering 
and harassing a prison nurse and other 
female medical personnel. In 1994, Kan- 
sas refused to issue him a license, but 
Alabama gave him a restricted medical 
license, allowing him to become the “chief 
psychiatrist for the Alabama Department 
of Corrections,” according to the UT list. 

i 1 

■ Resource Guide for Survi- ■ 

' vors of Rape behind Bars 1 

I Guide to counseling resources for impris- 
oned and released rape survivors, and those 
on the outside wanting to help. Request state | 

. guide for TX, CA, FL, OK, NY or National. . 

I Stop Prisoner Rape, 6303 Wilshire 1 
I Blvd., #204, Los Angeles, CA 90048 I 


Alabama officials say Williams works for 
two private contractors, not the state. The 
UT list did not mention Williams’s past 
troubles. 

Also on the list was Dr. Beltran 
Pages, whose Florida medical license 
was suspended for three years for sexu- 
ally abusing a patient. Florida reinstated 
the license after three years, but re- 
stricted him to treating only men. UT’s 
recommendation stated that Pages “had 
a significant tenure with the Florida De- 
partment of Corrections overseeing 
mental health services” before becom- 
ing chief of mental health services for 
the North Carolina Department of Cor- 
rection. However, Florida prison records 
show that Pages had worked for just five 
years and departed as a senior unit phy- 
sician. 

UT also recommended Dr. Richard 
Garden, Utah State Prison’s medical di- 
rector. Garden received public warning for 
failing to properly treat and failing to prop- 
erly supervise two physician assistants 
treating a 62 -year old prisoner who died 
of pneumonia in 1998. 

UT and Health Department officials 
admitted that they did not perform any 
background checks, but expressed sur- 
prise that doctors with past licensing 
problems came so highly recommended. 

“I would have thought, given the 
titles and positions of some of these 
people, that their backgrounds would 
have been reviewed by their existing and 
current employers,” said Dr. James 
Guckian, the UT System’s acting execu- 
tive vice chancellor for health affair, the 
official who oversees prison medical pro- 
grams. 

Four other candidates had ties to the 
UT System, UTMB, or the prison system: 
Dr. H. Mark Guidry, Houston regional 
public health director for the Texas Health 
Department and Dr. David A. Valdez, Aetna 
Insurance Company’s medical director, 
both served for years on the Statewide 
Health Coordinating Council with the 
head of UTMB’s prison health care pro- 
gram. Guidry graduated from UTMB in 
1987; Valdez graduated from UT’s Health 
Science Center in San Antonio. Dr. Charles 
E. Bell, the Health Department’s executive 
deputy commissioner, graduated from 
UT’s Southwestern Medical Center in 


Dallas in 1983. Dr. Steven Shelton, medi- 
cal director for the Oregon Department of 
Corrections, is president-elect of the So- 
ciety of Correctional Physicians, the 
treasurer for which is Dr. Lannette 
Linthicum, medical director for the Texas 
Department of Criminal Justice. 

Yudof says he assumed that the list 
would receive scrutiny, but Health depart- 
ment officials didn’t see background 
checks as their responsibility. 

“You can bet we’ll be doing back- 
ground checks on everyone now,” said 
Doug McBride, Health Department 
spokesman. 

Yolanda Torres, noted Texas attor- 
ney and authority on prison issues said, 
“it stinks for the people whose work is 
going to be reviewed to be suggesting 
the candidates.” 

Meredith Rountree, director of the 
Texas ACLU’s Prison and Jail Account- 
ability Project noted that it, “does not 
inspire any confidence that this report will 
be truly independent” and that “the 
prison health care system has some very 
serious problems that demand a top- 
notch and independent review.” 

Tom Smith, director of Public Citizen 
in Texas agreed. “It’s analogous to Enron 
hiring an independent auditor and then 
choosing which auditors do the audit. It 
doesn’t work,” said Smith. 

“Based on their performance so far, 
UT needs to back out of the selection 
process,” said Suzy Woodfors, executive 
director of Common Cause Texas. 

Rountree agreed and suggested that 
an independent national group such as 
the U. S. Justice Department’s National 
Institute of Corrections, should compile 
the study or assist with it. 

However, the state’s plan is to repeat 
the same process by presenting a new 
list retaining only Shelton’s name, 
underfund the study, spending a mere 
$30,000-$40,000 compared to over 
$400,000 price of a similar study done two 
years ago in the Ruiz lawsuit. Ironically, 
the state attacked the Ruiz study as inad- 
equate to show the systemwide state of 
prisoner medical services. H 

Sources: Austin-American Statesman; 
Houston Chronicle; Ft. Worth Star-Tele- 
gram; Dallas Morning News; AP. 
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Retaliatory Prisoner Transfer for Exercising First Amendment 
Rights is “Adverse Determination” Under the Privacy Act 


T he Court of Appeals for the DC 
Circuit has held that the reclas- 
sification and transfer of a federal 
prisoner in retaliation for exercising his 
First Amendment rights constitutes an 
“adverse determination” under the Pri- 
vacy Act. 

Latchmie Toolasprashad, a federal 
prisoner in Allenwood, Pennsylvania, 
was transferred to a facility in Marianna, 
Florida, and reclassified as a “special of- 
fender.” At Allenwood, Toolasprashad 
excelled in his work as a GED and college 
tutor, was near his seriously ill parents 
for visits, and was near “staff represen- 
tatives” who could testify on his behalf 
before the parole board. Guards harassed 
Toolasprashad, intimidated him, forced 
him from his job, and ridiculed his Hindu 
heritage. In response, Toolasprashad 
filed administrative grievances and con- 
tacted public officials about this 
treatment. He was then reclassified as a 
“special offender” and transferred based 
on a transfer memorandum falsified by 
guards and relied upon by the Bureau of 
Prisons (BOP). This stress caused 
Toolasprashad to become seriously de- 
pressed, have difficulty sleeping, and 
develop an eating disorder. 

Toolasprashad filed suit against the 
BOP under the Privacy Act (PA), 5 U.S.C. 
§552a, which provides for amending 
records and civil damages-where the 
agency’s failure to maintain record accu- 
racy was intentional or willful and a 
determination is made, based on these 
records, that is adverse to the individual. 
Toolasprashad sought expungement of 
the falsified transfer memorandum and 
damages from the BOP and individual 
guards. 

The district court dismissed the suit 
finding that (a) the memorandum is ex- 
empt from the PA since it is located in the 
“Inmate Central Record System” which 
the BOP has “properly exempted” from 
the PA; (b) the PA does not provide for a 
cause of action against individuals; and 
(c) Toolasprashad could not establish 
that he was “aggrieved by an adverse 
[agency] determination” and that the 
BOP acted “intentionally or willfully in 
failing to maintain accurate records.” 


by Bob Williams 

On appeal, the Court first addressed 
a jurisdictional issue. Within seven days 
of the district court’s ruling, 
T oolasprashad filed a motion to enlarge 
the time for filing a reconsideration mo- 
tion under F.C.R.P. 60(b). The district court 
granted an extension and Toolasprashad 
filed his reconsideration. The Court of 
Appeals noted that F.R.C.P. 6 prohibits 
Rule 60(b) extensions and thus the Court 
was faced with the question of whether 
this appeal was from just the denial of 
reconsideration or from the underlying 
dismissal, since the notice of appeal was 
filed within the required 60 days from the 
denial of reconsideration but outside 60 
days from the underlying dismissal. The 
issue was resolved by construing the 
timely filed motion for enlargement of time 
as a proper F.R.C.P. 60(b) motion since 
Toolasprashad did argue in this motion 
why the case should not have been dis- 
missed. The subsequent F.R.C.P. 60(b) 
motion, raising essentially the same ar- 
gument, was then deemed a memorandum 
in support. Now the Court had jurisdic- 
tion to consider Toolasprashad’s claims. 

Turning to the PA, the Court found 
that a plaintiff must allege four elements: 
“inaccurate records, agency intent, proxi- 
mate causation, and an ‘adverse 
determination’” to state a claim for money 
damages and survive the BOP’s motion 
to dismiss. Relying heavily on their deci- 
sion in Deters v. United States Parole 
Comm 85 F.3d 655 (DC Cir. 1996), the 
Court held: 

Inaccurate Records. This element 
may turn on whether the “truth” is 
“clearly provable or relatively easily 
ascertainable.” If not, it may suffice to 
“adjust the file equitably to reveal actual 
uncertainty.” The Court found it was 
enough that Toolasprashad challenged 
“as false a specific assertion in the trans- 
fer memorandum” that may be easily 
ascertainable. 

Agency Intent. If proven, the Court 
found that “retaliatory fabrication of 
prison records” would certainly meet the 
definition of a willful or intentional PA 
violation. 

Proximate Causation. The BOP ad- 
mitted in their motion to dismiss that 


Toolasprashad’s transfer was based on 
the Request for Redesignation, though 
on appeal they claimed the opposite. 

Adverse Determination. To survive 
a motion to dismiss, Toolasprashad must 
only allege a violation of his constitutional 
rights in that (a) he was exercising his 
constitutional rights and (b) the BOP’s 
response was sufficiently severe to con- 
stitute retaliation. First, the Court found 
Toolasprashad was exercising his First 
Amendment rights when filing his admin- 
istrative grievances which are necessary 
for exhaustion of remedies. Second, the 
retaliatory reclassification was sufficiently 
severe (“special offender” classification, 
loss of job, loss of visits, loss of witnesses 
for parole hearing) to deter Toolasprashad 
from further exercising his constitutional 
rights, thus constituting retaliation. See: 
Toolasprashad v. BOP , 286 F.3d 576 (D.C. 
Cir. 2002). H 
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Evidence Suppressed in California 
Ex-Parolee’s Warrantless Search 


T he C alifornia Supreme Court held 
that evidence seized by a police 
officer accompanied by the ex-parolee’s 
parole officer during a warrantless search 
of the ex-parolee’s motel room must be 
suppressed under the Fourth Amend- 
ment. The good faith exception to the 
exclusionary rule did not apply because 
its intended deterrence value was not ap- 
parent here. 

Gary Wayne Willis was discharged 
from parole by the California Department 
of Corrections (CDC) on June 29, 1995. 
However, a CDC data entry clerk appar- 
ently never recorded the discharge on the 
statewide parole register. On March 27, 
1996, Bakersfield California narcotics of- 
ficer Joseph Mullins got a tip regarding 
suspicious activity in Willis’ motel room. 
First checking CDC records, Mullins de- 
termined that Willis was an ex-con with 
narcotics priors. A check of the “parole 
book” showed Willis to be on parole. 
Mullins confirmed this with CDC parole 
agent Diane Mora, who then joined 
Mullins in a warrantless parole search of 
Willis’ room. 

When Willis answered the door, he 
said he was not on parole and presented 
his discharge card. Nonetheless, Mullins 
was able to see into the room through the 
open door and observed a large sheath 
knife on Willis’ belt and a hypodermic 
syringe on a dresser. Believing his visual 
observations gave him probable cause to 
arrest Willis, Mullins did so. Willis was 
convicted of possession of drug para- 
phernalia and of a controlled substance 
for sale. 

At trial, he moved to suppress the 
evidence discovered in the search as fruit 
of an unconstitutional warrantless search. 
The prosecution argued that the search 
was valid because Willis had at the end 
consented when his discharge card was 
rejected. Alternatively, they argued that 
Mullins had acted in good faith based on 
Mora’s representations. 

On appeal, the California Court of Ap- 
peal agreed that the initial entry was 
unconstitutional on the facts and re- 
jected the state’s exclusionary rule 
argument. Nonetheless, the court af- 
firmed the conviction because the 


by John E. Dannenberg 

unconstitutional entry did not taint 
Mullins “subsequent reasonable actions 
that actually led to discovery of the evi- 
dence.” 

The state’s position, upon review by 
the California Supreme Court, was that 
the evidence was admissible under the 
good faith exception to the exclusionary 
rule, as defined in U.S. v. Leon (1984) 468 
US 897. But whether the search was thus 
“objectively reasonable” is the burden of 
the state, not the defendant. While the 
record as to who was responsible for the 
defective parole log was not clear, what 
was clear was that the responsibility for 
correctly maintaining it fell to either the 
parole agent (a peace officer) or to the 
CDC data entry clerk (an adjunct to a law 
enforcement team). 


Relying upon Pennsylvania Bd. Of 
Probation and Parole v. Scott, 524 US 
357, 369, the California Supreme Court 
concluded that if Mora made the tactical 
error that led to the illegal search, the ex- 
clusionary rule would operate to protect 
Willis in a criminal proceeding. The court 
found this consistent with its own prece- 
dent in People v. Ramirez, 34 Cal. 3d 54 1 
(1983). Because the exclusionary rule is 
intended to have a deterrent effect, but 
would not if not enforced against CDC 
employees as here, the evidence thus 
obtained must be suppressed. 

The conviction was accordingly re- 
versed and remanded for further 
proceedings consistent with the opinion. 
See: People v. Willis, 28 Cal.4th 22, 43 R3d 
898 (Cal. 2002). ■ 


PLRA Not Applied to Attorney Fees, 
$407,635 for Puerto Rican Prisoners 


A federal district court in Puerto 

/ARico has denied the defendant’s 
motion for new trial in an excessive 
force case, and awarded attorney fees 
and costs to the plaintiffs. The jury 
entered a verdict in favor of five Puerto 
Rican prisoners totaling $350,000 for 
excessive force used against them in 
quelling a fight at the prison in Ponce. 
The defendants moved for a new trial, and 
the prisoners moved for attorney fees and 
costs. 

The Court denied the motion for new 
trial by holding that the case was one of 
credibility, and although the defendants 
admitted evidence controverting the pris- 
oners’ evidence it is apparent from the 
jury’s verdict they found the prisoners 
more credible. Additionally, the verdict is 
supported by the evidence and no mani- 
fest injustice will occur by enforcing the 
verdict. The Court then turned to the pris- 
oners’ motion. 

The prisoners sought $1 13,977.50 in 
attorney’s fees and $6,075 in paralegal 
fees. The defendants objected to these 
fees on several grounds. Firstly, the pris- 
oners only achieved partial success. The 
Court agreed. The case began with 
twenty-five plaintiffs; on summary judg- 


ment twenty of these plaintiffs and their 
claims were dismissed. Additionally, the 
Court dismissed the claims predicated on 
supervisory liability, malicious prosecu- 
tion, and medical treatment. After the 
summary judgment stage, only five plain- 
tiffs remained with their excessive force 
claims. Therefore, the Court reduced by 
fifty percent all work hours claimed prior 
to resolution of the summary judgment 
motion. 

Secondly, the prisoners failed to 
“submit a ‘full and specific accounting’ 
of the tasks performed, the dates of per- 
formance, and the number of hours spent 
on each task.” Thus, the Court found a 
reduction of twenty percent of the hours 
claimed for outof-court hours was war- 
ranted. The Court felt the prisoners were 
entitled to be awarded rates of $150 for 
in-court hours and $130 for out-of-court 
hours. Significantly, the defendants did 
not request attorney fees be capped by 
the PLRA. 

The Court then denied the Motion 
for New Trial, and awarded the prison- 
ers $57,635.60 in attorney fees and 
$6,973.93 in costs. See: Santiago v. 
Mercado, 175 F. Supp.2d 164 (D. Puerto 
Rico 2001). ■ 
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Texas Prisoners Have Limited Right to Appear 
at Expungement Hearing 

by Matthew T. Clarke 

G uadalupe Guajardo, Jr., a Texas vit, deposition, or telecommunication. A Furthermore, “expunction is not based 

state prisoner, filed a motion to proper analysis of a prisoner’s request to solely on the prosecutor’s subjective rea- 

expunge the record of two of his prior participate in a hearing requires the court to son for the dismissal. Harris County / Dist. 

arrests pursuant to Articles 55.01 and “strike a fair balance” between the integrity of Attorney’s Officev. Hopson, 880S.W.2dl, 

55.02, Texas Code of Criminal Procedure, the correctional system and the prisoner’s 4 (Tex. App. -Houston [14th Dist.] 1994,no 

Although Guajardo filed a petition for a right of access to courts. The trial court erred writ). If it were, there would be no need for 

writ ofhabeas corpus ad testificadium to when it allowed the prosecutor to present evi- ahearing — the judge would simply ask the 

attend the hearing, the district court held dence, but never attempted to strike such a prosecutor why the indictment was dis- 

a hearing without ruling on the writ peti- fair balance for Guajardo. missed and enter a judgment accordingly.” 

tion and with only a prosecutor present. The Texas expungement law requires The fact that Guajardo was later convicted 

The prosecutor claimed that there had that the person seeking expungement of of a felony which he is serving time on, 

been indictments in both cases, but they records relating to a criminal arrest (1) not have although proven by the prosecutor, is not 

had been dropped because Guajardo’s been convicted of a felony within five years relevant as it occurred after the arrests he 

parole had been violated and he was about prior to the arrest; (2) has been released from seeks to have expunged and the 

to return to prison. No evidence of the the charge which must not be pending and expungement statute only disqualified 

indictments was entered into the record. (3 ) not have been indicted or, if indicted, the those who had felony convictions with five 

The district court denied the motion on indictment has been dismissed for mistake, years prior to the arrest. Therefore, “even 

the ground that Guajardo did not qualify false infoimation, or other grounds indicating if the merits of his case could have been 

for expungement. Guajardo appealed. absence of probable cause at the time of the determined without his presence, the trial 
The court of appeals held that the dis- dismissal to believe the person committed the court abused its discretion when it did not 

trict court erred when it denied Guajardo offense. Guajardo alleged he was entitled to make alternative arrangements for Guajardo 

an opportunity to participate in the hear- expungement because he was never indicted to present his side of the dispute to the 

ing. Texas prisoners have no absolute right for the crimes. The prosecutor claimed court.” The case was reversed for further 

to appear in person at a hearing. However, Guajardo had been indicted, but failed to en- proceedings. See: Ex Parte Guajardo , 70 

they do have the right to participate in the ter any photocopies of the indictment in to S.W.3d 202 (Tex.App. -San Antonio 2001). 

hearing. Often this can be done by affida- the record. 0 
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Washington DOC Settles ADA Suit for $8,000 

by Roger Smith 


I n July 2002, Washington State De- 
partment of Corrections (DOC) of- 
ficials agreed to pay Roger Smith and his 
disabled wife Laurie $8,000 to settle their 
lawsuit under 42 U.S.C. § 12132 et seq, 
Title II of the Americans With Disabilities 
Act (ADA). 

Roger Smith arrived as a prisoner at 
the McNeil Island Correction Center 
(MICC), near Steilacoom, Washington in 
May 1999. Mrs. Smith lived in nearby 
Olympia. She has advanced arthritis in 
both hips and cannot walk long distances. 
During her first visit to MICC, the Smiths 
learned that because of Mrs. Smith’s dis- 
ability she would only be allowed 
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one-third of the visiting time allowed non- 
disabled visitors at MICC. 

At MICC, non-disabled visitors take 
a boat to the McNeil Island dock and walk 
about one -half mile to the visiting room. 
Disabled visitors who are unable to make 
the walk are transported to the island in a 
bus that is loaded onto a barge. Once on 
the island, they are driven to the visiting 
room. The boat schedule allows the non- 
disabled three weekly visits for five hours 
each. MICC scheduled the barge for dis- 
abled visits only on Friday and Saturday, 
and at times that allowed disabled visi- 
tors only two and one-half hour visits. 

After learning that the barge makes 
runs to MICC every day, Mr. Smith asked 
that it be scheduled on more days for dis- 
abled visitors. Dan Snyder, then 
superintendent of MICC, acknowledged 
the disparate treatment of disabled visi- 
tors but refused to provide more visiting 
for them. The Smiths filed suit, pro se, in 
the federal District Court for the Western 
District of Washington at Tacoma. 

During a deposition Kim White, 
MICC Visiting Sgt., admitted that the 
barge could be scheduled for an addi- 
tional weekly disabled visiting day at no 
cost and without interfering with guards’ 
ability to perform their duties. Still, Alice 
Payne, who had recently become the su- 
perintendent of MICC, refused to provide 
more disabled visiting. 

Magistrate J. Kelly Arnold presided 
over the pre-trial proceedings. Magistrate 
Arnold ruled that Mr. Smith, who is not 
disabled, had standing to sue pursuant 
to 42 U.S.C. § 12133 and 28 C.F.R § 35- 
131(g) because he asserted that he was 
also discriminated against when MICC 
discriminated against Mrs. Smith, who is 
disabled. This ruling is important because 
it appears to be the first of its kind by a 
federal court located in the 9th Circuit. 

42 U.S.C. $ 12132 requires that pub- 
lic entities, such as MICC, reasonably 
modify their activities to accommodate 
the disabled. Even so, Magistrate Arnold 
found that MICC’s refusal to provide more 
visitation for the disabled did not violate 
that statute, even though doing so would 
cost MICC nothing in terms of money or 
efficiency. 

Instead, Magistrate Arnold found 
that forcing MICC to provide additional 


disabled visitation would unreasonably 
burden MICC’s resources and guard effi- 
ciency, citing Turner v. Safely, 482 U.S. 
78, 89 (1987). Again, Sgt. White’s admis- 
sion that the additional disabled visiting 
could be provided without cost or incon- 
venience was completely ignored. 

Based on that reasoning, Magistrate 
Arnold recommended that the Smiths’ 
lawsuit be dismissed as frivolous. Dis- 
trict Court Judge Franklin D. Burgess 
agreed, and the case was dismissed. 

The Smiths appealed to the 9th Cir- 
cuit Court of Appeals, which granted their 
motion to appoint counsel on appeal. The 
9th Circuit appointed Leonard Feldman 
of Heller, Ehrman, White & McAuliffe, a 
Seattle law firm. 

Kalai Lau, also with Heller/Ehrman, 
filed a persuasively written opening brief 
on the Smiths’ behalf. Assistant Attor- 
ney General Shannon Inglis filed a 
response on the State’s behalf but soon 
contacted 1 Ms. Lau to discuss settlement. 
A mediation conference was set for May 
13,2002. 

During mediation, the State refused 
to pay more than $7,000 to settle the case. 
That amount was offered only after Ms. 
Lau offered to sacrifice Heller/Ehrman’s 
fees, then about $55,000, if the State 
would settle for $9,000. Mediation ended 
with the State willing to pay,,’ $7,000 and 
the Smiths unwilling to accept less than 
$9, .000. 

Several days after mediation, 9th Cir- 
cuit Mediator Chris Goelz wrote Ms. Inglis 
suggesting that the State offer more to 
settle. After additional dickering between 
Ms. Lau and Ms. Inglis, the case settled 
for $8,000. Leonard Feldman, who has liti- 
gated a number of Washington prison 
ADA cases, said he believed that is the 
largest settlement in such a case in Wash- 
ington history. 

The State also agreed to provide 
one additional disabled visiting day 
each week at MICC. However, that con- 
cession was not one of the settlement 
agreement’s terms. Rather, MICC only 
expressed its intent to provide the vis- 
iting. To date, MICC continues to provide 
the extra visiting day for disabled visi- 
tors. See: Smith et. al. v. DOC et. ah , WD 
Wash. #CV-99-5579-FDB, 9 th Cir. #01- 
35061. ■ 
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Seventh Circuit Vacates $1.8 Million Award in BOP Suicide 


T he Seventh Circuit Court of Ap- 
peals has reversed a case in 
which the survivors of a federal prisoner 
who committed suicide in jail received a 
$1.8 million award, rendering judgment 
in the government’s favor. 

Robert Johnson, the deceased pris- 
oner, was incarcerated for six months in a 
federal jail, the Metropolitan Correctional 
Center in Chicago, after having been ar- 
rested for extortion. The longer he spent 
in jail, the worse Johnson’s psychologi- 
cal condition became. Toward the end, 
he appeared nervous, unstable, and wor- 
ried. He stayed up at night retching and 
brushing his teeth until his gums bled. 
He didn’t eat or sleep well and kept poor 
hygiene. He spent a great deal of time by 
himself and became more and more iso- 
lated as time went on. Most obvious of 
all his symptoms was that Johnson 
picked at his skin until it caused sores 
which festered and never healed caus- 
ing all his bed sheets to become bloody 
messes. 

Other prisoners made guards aware 
of these problems multiple times, asking 
them to get Johnson help. Johnson’s 
cellmate finally talked him into seeking 
help and filled out a sick call request, com- 
plaining of sores due to nervousness and 
indicating that the condition was very 
serious. The physician’s assistant who 
saw Johnson did not have the sick call 
request with her and merely told Johnson 
to make an appointment with a psychia- 
trist rather than referring him personally. 
Twelve hours later, Johnson hanged him- 
self using bed sheets and an overhead 
pipe which ran through his cell. 

Johnson’s estate sued the United 
States under the F ederal Tort Claims Act. 
28 U.S.C. § 1346. 2671-80, charging that 
the jail was negligent in failing to iden- 
tify him as a suicide risk and take suitable 
preventative measures. After a bench trial 
the estate was awarded $1.6 million for 
the pain and suffering Johnson endured 
while he strangled and $200,000 for the 
loss to his family caused by his death. 
The U.S. appealed. 

Noting that the government did not 
deny the jail’s staff was negligent in fail- 
ing to discover and treat Johnson’s 
serious nervous condition, the Seventh 
Circuit held that the estate had to prove 
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by Mathew T. Clarke 

both that Johnson would not have com- 
mitted suicide had the jail’s staff acted 
responsibly and that his suicide was a 
foreseeable and actual consequence of 
the jail staff’s negligence. The issue of 
foreseeability was analyzed under the 
rubic of “supervening cause” in which a 
suicide is said to be a supervening cause 
of the victim’s loss of life, breaking the 
chain of responsibility which might oth- 
erwise link the loss to a negligent act. 
Thus, the Seventh Circuit held that the 
estate failed to prove the actions of the 
government caused the suicide. 

The Seventh Circuit also noted that 
abnormal behavior is common in jails and 
prisons because most prisoners are in- 
carcerated for displaying some kind of 
abnormal behavior. This makes identify- 
ing abnormal behavior in the jail and 
prison context difficult and determining 
whether a particular behavior might indi- 
cate a enhanced suicide risk nearly 
impossible. Thus, jail personnel could not 
have foreseen the consequences of their 
actions, therefore there is no causal link 
between the negligence and the suicide — 
a requirement in this type of suit. 

The Seventh Circuit noted that this 
disposed of the damage issue, but went 
on to lambast the district court for award- 
ing so much for pain and suffering. 
Suggesting that the proper comparison 
should be made with all other similar cases, 
not just prisoner cases, as the govern- 
ment suggested, the Seventh Circuit 
ridiculed the defendants for taking the 
absurd position “that prisoners experi- 
ence pain and suffering differently from 
other persons, so that it makes more sense 
to compare Johnson’s suffering to that of 
a prisoner who suffered a toothache than 
that of a free person who was strangled, 
and concluding absurdly that any award 
for pain and suffering in this case that 
exceeded $5,000 would be excessive.” The 
Seventh Circuit then held that this case 
was best compared to other cases involv- 
ing asphyxiation, such as drowning, and 
held that the proper award range would 
than be $15,000 to$150,000. However, 
since it had held that the plaintiff failed to 
establish liability, the Seventh Circuit re- 
versed the judgment with instructions to 
the district court to enter a judgement for 
the defendants. 


Circuit Judge Ripple published a well- 
reasoned dissent in which he gave many 
more details of the case and the 
government’s failures than the majority 
opinion, and disagreed on the issue of 
causation. Judge Ripple also rightly 
pointed out that the majority’s diatribe 
on damages was all dicta. He also noted 
that, whereas drowning is surely a trau- 
matic experience, a drowning person 
typically remains conscious for only three 
minutes whereas Johnson may have suf- 
fered for up to twenty minutes. Thus, he 
concluded that drowning was not the 
same as suicide hanging for award com- 
parison purposes. See: Jutzi-Johnson v. 
U.S., 263 F.3d 753 (7 th Cir. 2001). ■ 
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Injunction Allows Legal Mail Between Iowa Prisoners 


T he U.S Court of Appeals for the 
8th C ircuit recently upheld a pre- 
liminary injunction enjoining Iowa prison 
officials from interfering with prisoner-to- 
prisoner legal mail. The U.S. District Court 
for the Southern District of Iowa imposed 
the injunction to ensure the prisoners’ 
right of access to the courts was ob- 
served. 
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Until July 1, 2001, the Iowa State 
Penitentiary (ISP) allowed prisoners to 
assist each other with legal matters. 
Jailhouse lawyers were allowed to cor- 
respond with prisoners they were 
helping, who lived in the same unit. On 
July 1, 2001, however, a new ISP policy 
took effect. The new policy prohibited 
jailhouse lawyers from helping others 
litigate and banned all legal correspon- 
dence between prisoners. Under the 
new policy, prisoners had to deal with 
attorneys provided by ISP. 

When the new policy took effect, 
Archie Bear, William Stringer, Michael 
McBride, and Romeo Hardin, all ISP 
prisoners, were in various stages of 
seeking post-conviction relief from 
their criminal sentences. They all filed 
actions challenging the policy under 42 
U.S.C. § 1983, contending their rights 
to communicate with others and to ac- 
cess the courts had been violated. 

The prisoners presented uncon- 
troverted evidence that ISP’s contract 
attorneys ignored their requests for 
consultation, and, in any event, did not 
understand criminal law well enough to 
competently represent the prisoners in 
their actions for post-conviction relief. 


The Tenth Circuit Court of Appeals 
has found that a claim that 75 days in 
punitive segregation is atypical and sig- 
nificant cannot be dismissed by the 
district court sua sponte under 28 U.S.C. 
§ 1915(e)(2) for failure to state a claim, 
without further analysis. 

Michael Gaines, a Kansas state pris- 
oner, received two disciplinary violations 
in February 200 1 . He was found guilty in 
March and sentenced to a total of 75 days 
in punitive segregation. Gaines’ appeal 
was upheld in April and he served the 
entire 75 day sentence. 

Gaines later won a reversal in state 
court and filed a subsequent §1983 ac- 
tion alleging violations of his 
Fourteenth Amendment due process 
rights and seeking damages. Upon ini- 
tial review pursuant to in forma pauperis 


Iowa had previously eliminated all of 
its prison law libraries. On that basis, 
the district court imposed a preliminary 
injunction enjoining ISP officials from 
interfering with the prisoners’ legal cor- 
respondence with jailhouse lawyers. 
The ISP officials appealed. 

On appeal, the 8th Circuit found 
that since the ISP officials had not pre- 
sented evidence to controvert the 
prisoners’ contentions that ISP’s con- 
tract attorneys were unresponsive and 
incompetent, or that allowing prisoner- 
to-prisoner legal mail would affect 
prison operations, they had not shown 
that denying the prisoners correspon- 
dence with jailhouse lawyers was 
“reasonably related to a legitimate pe- 
nological interest,” citing Turner v. 
Safely, 482 U.S. 78 (1987). The court also 
found that, based on the ineffective- 
ness of ISP’s contract attorneys, 
prohibiting prisoner-to-prisoner legal 
mail denied the prisoners adequate 
access to the courts under Lewis v. 
Casey, 518 U.S. 343 (1996). Conse- 
quently, the 8th Circuit affirmed the 
district court’s preliminary injunc- 
tion. See: Bear v. Kautsky, 305 F.3d 
802 (8th Cir. 2002). H 


statute 28 U.S.C. §191 5(e)(2), the district 
court dismissed the complaint for failure 
to state a claim. 

On appeal, the Court held that the 
“atypical and significant” standard estab- 
lished in Sandlin v. Conner, 115 S.Ct. 2293 
(1995), was at the summary judgment 
stage after careful examination of the 
prisoner’s confinement. Conversely, the 
district court here dismissed Gaines’ com- 
plaint “in a conclusory fashion” and 
“without the benefit of any evidence.” 
The court may not, therefore, dismiss a 
complaint until it performs the analysis 
required by Sandlin and determines if the 
confinement complained of “presented 
the type of atypical, significant depriva- 
tion that would implicate a liberty 
interest.” See: Gaines v. Stenseng, 292 
F.3d 1 222(1 0th Cir. 2002). B 


“Atypical And Significant” Hardship 
Segregation Claim Cannot Be Dismissed 
Under §1915(e)(2) 
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$345,000 Settlement in Pennsylvania 
Jail Rape Suit 


O n September 11, 2002, Bucks 
County, Pennsylvania, agreed 
to settle a federal lawsuit brought by 
seven female county jail prisoners who 
were raped by male jail staff by paying 
them $345,000. The rape of female pris- 
oners at the facility had been well 
documented going back to 1989. Earlier 
in 2002, guards Robert Gilmore Jr., Will- 
iam McMullen, Jeffrey Budd and 
counselor Peter Doyle were all convicted 
in state court of raping the plaintiffs. The 
guards received house arrest or proba- 
tion while Doyle was sentenced to prison. 

The prisoner victims fded a civil 
rights lawsuit seeking damages for the 
rapes. In the settlement, each of the seven 
plaintiffs will receive $35,000 and their at- 
torneys will receive $100,000 in fees. In 


addition to claiming constitutional viola- 
tions for the rapes, one of the plaintiffs 
also claimed she was retaliated against 
by the defendants after assisting the 
prosecutor’s office with the investigation 
of the rapist guards. 

Bucks County denied it was respon- 
sible for the rapes, instead claiming they 
were personal actions by the guards. 
County attorney Guy Matthews claimed 
the county settled only because the cost 
of going to trial would be higher. The pris- 
oners claimed the rapes were a pattern 
and practice known and tolerated by 
county officials and thus the county was 
liable. The $345,000 settlement will be paid 
by the county, which is self insured. The 
plaintiffs were represented by attorneys 
Anita Alberts and Martha Sperling. H 


$14 Million Settlement in U.S. Corrections 
Corporation Pension Plan Suit 

by Michael Rigby 


I n accordance with a July 29, 2002 
ruling by U.S. District Judge Jen- 
nifer B. Coffman, as many as 700 former 
guards who worked at private prisons in 
Kentucky operated by U.S. Corrections 
Corp. could share in settlement of $14 
million or more. In her 49 page opinion, 
Coffman held that Milton Thompson and 
Robert McQueen, both top executives at 
U.S. Corrections, had mismanaged an em- 
ployee pension fund. A special master 
was appointed to assess damages. 

U.S. Corrections operated several 
private prisons in Kentucky: Marion 
Adjustment Center in Marion County; 
River City Correctional Center in Louis- 
ville; Lee Adjustment Center in Lee 
County; and Otter Creek Correctional 
Center in Floyd County, until it was 
bought by Corrections Corporation of 
America (CCA) in 1998. (Separately, CCA 
reached a $575,000 settlement with the 
plaintiffs before trial.) 

Evidence showed that in 1993 Th- 
ompson and McQueen created an 
employee stock option plan (ESOP). They 
then used the ESOP to borrow $34.4 mil- 
lion in order to acquire two-thirds of U.S. 
Corrections stock in an attempt to buy 
out the company’s cofounder, J. Clifford 


Todd. (Todd later received prison time 
after he confessed to paying a former 
Jefferson County Jail official approxi- 
mately $200,000 in bribes.) 

Attorney Douglas Richards of Lex- 
ington, who represented the guards, said 
“The whole idea of an ESOP is to share 
the wealth. That’s the whole idea of hav- 
ing the employees be owners.” He went 
on to say that in this case “there was no 
way that could happen because the ESOP 
got burdened with too much debt. They 
paid too much for it.” 

In 1996, J. Whitney Co. investors 
bought one-third of U.S. Corrections 
stock paying guards at the Marion Ad- 
justment Center between $25,000 and 
$30,000 in cash for their shares, loaned 
the company $60 million and infused $20 
million into its equity, all on the condition 
it dissolved its ESOP. In 1998, sharehold- 
ers were also paid cash for their stock. 

Richards said he expects any dam- 
ages to match the amount the Marion 
guards received. “It’s a substantial 
amount of money for these people - the 
difference between having a plausible re- 
tirement and not for some of them.” H 

Source: The Courier Journal (Louisville) 
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Alaska Prisoners’ Benefits Extended to Arizona 


T he Supreme Court of Alaska sus- 
tained a lower court’s ruling 
which provisionally allowed Alaska pris- 
oners to be transferred to an Arizona 
prison, required the Arizona facility to 
comply with Alaska’s prison overcrowd- 
ing settlement agreement, and found the 
Alaska prisoners’ challenge to the pro- 
cess of selecting individuals for transfer 
to Arizona to be moot. 

In 1981, Alaska prisoners filed a 
class-action lawsuit complaining of over- 
crowding and prison conditions in 
general. In 1990, the parties executed a 
settlement agreement and designated a 
superior court judge to have continuing 
jurisdiction over alleged violations. 

Thereafter, Alaska’s prison popula- 
tion grew beyond allowable limits and the 
state contracted with Corrections Corpo- 
ration of America (CCA) to house 


Alaska’s overflow prisoners in a CCA- 
owned facility in Arizona. CCA’s facility 
purportedly met American Correctional 
Association’s standards but fell short 
of incorporating the rights and benefits 
secured by the 1990 settlement agree- 
ment. 

Michael Cleary, acting for all Alaska 
prisoners, challenged the constitutional- 
ity of the selection-transfer process and 
asked the trial court to enjoin the transfer 
of prisoners to Arizona. The court found 
that the selection process met constitu- 
tional muster and denied Cleary’s motions 
for injunctions, but it ordered that the 
transfers would be subject to the Arizona 
prison’s compliance with the terms of the 
1990 settlement agreement. 

An appeal to the Alaska Supreme 
Court followed. The state sought rever- 
sal of the order requiring CCA’s Arizona 


prison to comply with the settlement 
agreement while Cleary cross-appealed 
denial of the injunction. 

The high court ruled that the lower 
court correctly treated the Arizona trans- 
fers as part of the state’s plan to reduce 
overcrowding and, under its grant of con- 
tinuing jurisdiction, did not abuse its 
discretion by making its approval of the 
transfers contingent on the Arizona 
prison’s compliance with the 1990 agree- 
ment. On the questions of the injunctions 
and the constitutionality of the selection- 
transfer process, the Supreme Court 
found that because the affected prison- 
ers had already been moved to Arizona 
and the selection procedures were no 
longer in effect, the questions presented 
by Cleary on cross-appeal were moot. 
See: Smith v. Cleary, 24 P3d 1245 (Alaska 
2001 ). ■ 


Guajardo (Texas Prison Mail) Suit Dismissed 


O n September 24, 2002, a federal 
district court in Texas dismissed 
the long-standing class-action lawsuit 
which has governed the mail system in 
Texas prisons for twenty-five years. The 
Guajardo suit resulted in three published 
opinions (432 F.Supp. 1373, 580 F.2d 
748, and 568 F.Supp. 1354), and regu- 
lated prisoner mail in Texas prisons. 
Defendants had filed a motion to ter- 
minate the prospective relief pursuant 
to the PLRA, 18 U.S.C. § 3626 which the 
court granted. 

The most important point made by 
the court was that the termination of re- 
lief does not vacate the consent decree. 
“When a court terminates a consent de- 
cree under the PLRA, the effect is to end 
prospective relief. The consent decree it- 
self is not vacated. As one circuit court 
has explained, ‘while terminating a con- 
sent decree strips it of future potency, 
the decree’s past puissance is preserved 
and certain of its collateral effects may 
endure.”’ 

... “By contrast, vacating a consent 
decree ‘wipes the slate clean, not only 
rendering the decree sterile for purposes, 
but also eviscerating any collateral effect 
and, indeed, casting a shadow on past 
actions taken under the decree’s impri- 


by Matthew T. Clarke 

matur.’” Thus, the consent decree con- 
tinues to have the force of precedent and 
remains the law in the district in which it 
was, issued. 

The court spent most of its 54- 
page memorandum examining individual 
complaints by prisoners and explain- 
ing how they either showed only a 
violation of the prison rules (not a con- 
stitutional violation), failed to show a 
system-wide violation, or failed to 
show harm. Even proof that the prison 
mail rooms interfered with the plaintiffs’ 
attorneys’ collection of evidence for the 
hearing was seen as insufficient to 
continue the broad prospective relief 
ordered in the consent decree. The 
court allowed the denial of religious 
texts containing Flebrew or Greek to 
members of security threat groups on 
the grounds that such materials con- 
tain texts or symbols which could be 
used as a code. The court also ap- 
proved the appeal system for denied 
mail even though prisoners won less 
than one-percent of the appeals. 

The court refused to address the 
plaintiffs’ claims that they had suffered 
retaliation for exercising their right of ac- 
cess to courts by filing grievances against 
mail room personnel, stating it was out- 


side of the scope of the consent decree. 
Noting the PLRA purpose of getting the 
courts out of the business of administer- 
ing prisons, the court held that the 
plaintiffs had failed to show sufficient evi- 
dence of current and ongoing 
system-wide constitutional violations and 
that the correspondence rules imple- 
mented to address the original complaints 
had become institutionalized procedure 
within TDCJ-ID. Therefore, the court or- 
dered prospective relief terminated and 
dismissed the case. 

Plaintiffs moved for award of attor- 
neys’ fees. The court noted that the 
Flouston firm of Vinson & Elkins had vig- 
orously and enthusiastically represented 
plaintiffs. Flowever, because plaintiffs’ 
motion failed to comply with the PLRA’s 
hourly limit of attorneys’ fees for work 
performed after April 26, 1996, the court 
denied the motion without prejudice to- 
ward filing an amended motion. Plaintiffs’ 
attorneys have announced that they will 
appeal the termination of relief and dis- 
missal of the case. On May 1, 2003, the 
TDCJ amended its mail rules. The most 
significant change was on mail between 
prisoners. See: Guajardo v. Cockrell, Civil 
ActionNo. H-71-570 (U.S.D.C.-S.D.Tex.- 
Houston). H 
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Washington Women’s Medical Care Consent Decree Ended 


T he Ninth Circuit Court of Ap- 
peals upheld a district court’s re- 
fusal to extend the terms of a consent 
decree under the Prison Litigation Re- 
form Act (PLRA). The court also held that 
the district court improperly declined to 
consider plaintiffs’ motion for contempt. 

In 1993 prisoners at the Washing- 
ton Corrections Center for Women filed 
a class action suit in federal court alleg- 
ing that prison health care violated the 
Eighth Amendment. [PLN, Apr., Jul., Oct. 
‘94]. In 1995 the parties entered into a 
consent decree requiring defendants to 
implement changes in the prison’s health 
care policy. The district court’s jurisdic- 
tion was to terminate automatically on 
January 12, 1999 unless jurisdiction was 
extended in accordance with the decree. 

To obtain an extension of the decree, 
plaintiffs were required to serve defen- 
dants with written notice of the intent to 
do so. The notice was required to identify 
with particularity the areas defendants al- 
legedly had not complied with. 

Plaintiffs gave timely notice of their 
intent to seek an extension of the mental 


health and dental provisions of the de- 
cree but failed to address any other 
medical services at the prison. Plaintiffs’ 
counsel later informed defendants that a 
more specific notice would be served 
upon defendants concerning the other 
areas of the decree at a later date. But a 
more specific notice was never served 
upon defendants. 

The district court held an evidentiary 
hearing, limited to evidence regarding 
only mental health and dental services at 
the prison. The “court concluded that 
Plaintiffs were not entitled to an exten- 
sion of the Judgment[]” because 
“Plaintiffs had not demonstrated that the 
quality and availability of mental health 
and dental care services at the Prison fell 
below Eighth Amendment standards, and 
. . . the prospective-relief provisions of 
the PLRA barred the court from granting 
Plaintiffs’ motion” [PLN, Sept. ‘99], 

On appeal, the Ninth Circuit held 
“that the district court did not err in limit- 
ing the scope of the hearing to evidence 
regarding mental health and dental ser- 
vices” because the notice given was 


insufficient to cover the other areas of 
the decree. The court also held that the 
district court properly applied the PLRA’s 
prospective relief provisions to plaintiffs’ 
motion to extend jurisdiction, and noted 
that plaintiffs must show a current and 
ongoing violation of a federal right to 
obtain an extension. 

The court upheld the district court’s 
findings that plaintiffs failed to prove an 
Eighth Amendment violation, noting: 
“[t]he record . . . contains ample evidence 
to support either party’s characterization 
of the facts. Because both views are fully 
plausible, the district court’s factual find- 
ings with respect to conditions at the 
Prison are not clearly erroneous.” How- 
ever, medical care in Washington prisons 
is still abysmal [PLN, Jan. and Feb. ‘03]. 

Finally, the court held that the dis- 
trict court’s refusal to even consider the 
merits of Plaintiffs’ motion for contempt 
for past breaches of the decree was an 
abuse of discretion. The court remanded 
for the court to address the issues raised 
in the motion. See: Hallett v. Morgan, 
296F.3d 732 (9th Cir. 2002). ■ 
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$174,175 Awarded in D.C. Conditions and Medical Suit 


T he United States District Court 
for the District of Columbia has 
denied motions by the District of Colum- 
bia Department of Corrections (DC DOC) 
for judgment as a matter of law and for 
new trial following a jury verdict finding 
the DC DOC liable for Eighth and Four- 
teenth Amendment violations in 
conditions of confinement at the Maxi- 
mum Security Facility of the Lorton 
Correctional Complex. PLN has previ- 
ously reported on the court’s denial of 
summary judgment and the jury verdict 
\PLN, Mar. and Aug. ‘01]. 

Irish-American prisoner Lawrence 
Caldwell sued DC DOC under 42 U.S.C. 
§ 1 983 for due process and Eighth Amend- 
ment violations following his transfer to 
Cell Block 3 of the Maximum Security Fa- 
cility at Lorton. Caldwell alleged, and 
testimony proved, that conditions in Cell 
Block 3 constituted cruel and unusual 
punishment. Caldwell also sued and won 
over conditions of confinement in Cell 
Blocks 2 and 4, due process violations in 
transferring him to Cell Block 3, and DC 
DOC’s deliberate indifference to his seri- 
ous medical needs, including skin cancer 
and glaucoma. Following trial, a jury 
awarded Caldwell $174,178.00 on all 
claims. The award included three $1.00 
awards against six defendants for viola- 
tions of the Lorton Regulations Approval 
Act. DC DOC then moved for judgment 
as a matter of law, Federal Rule of Civil 
Procedure 50, and for new trial, 
Fed.R.Civ.Proc. 59. 

DC DOC argued that Caldwell’s 
counsel improperly asked for a specific 
dollar amount for the award in closing 
arguments. Although the court issued a 
curative jury instruction, the jury’s award 
was close to counsel’s specified amount; 
DC DOC argued this showed that the in- 
struction was inadequate. The court 
noted that different federal circuits have 
different standards for reviewing this 
type of claim. Under the standard of the 
DC Circuit, a request for specific damages 
is not per se impermissible. Further, Plain- 
tiffs produced no evidence that the jury 
disregarded the court’s curative instruc- 
tion. 

DC DOC also argued that Caldwell 
must, under the Prison Litigation Reform 
Act (PLRA), prove that he suffered seri- 
ous, permanent physical injury before his 


claims for mental and emotional damages 
can go forward, 42 U.S.C. §1997e(e). DC 
DOC argued that Caldwell failed to prove 
any such physical injury. The court re- 
jected DC DOC’s argument as overly 
narrow. Caldwell proved several physical 
injuries (heat exhaustion, rash, bron- 
chial irritation) caused by conditions 
on Cell Block 3. He did not need to 
prove these injuries were serious and 
permanent. Further, DC DOC’s argu- 
ment under 42 U.S.C. §1997e(e) was an 
affirmative defense, which DC DOC 
waived by asserting it for the first time 
in post-judgment motions. 

The court also rejected DC DOC’s 
argument that Caldwell failed to prove 
in his noise complaint that he suffered 
hearing loss. The court noted that 
Caldwell’s noise complaint related to 
sleep deprivation that he suffered. Evi- 
dence proved that the cell block’s noise 
was considerable and that Caldwell was 
deprived of sleep because of it.The court 
rejected DC DOC’s arguments that con- 
ditions on Cell Block 3 were merely 
unpleasant and not cruel and unusual. 
The court found the evidence “more than 
adequate” to support the verdict against 
DC DOC. The court denied DC DOC’s 


T he Texas Department of Crimi- 
nal Justice (TDCJ) will appeal a 
half-million dollar judgment against it in 
favor of an ex-employee who claims she 
was forced to retire early after complain- 
ing of religious discrimination. 

Vicki Alien-Curry, an ex-employee, 
sued TDCJ and Richard Watkins, war- 
den of the Holiday Unit claiming she 
was harassed and retaliated against 
after she refused to take part in open- 
ing and closing prayer at monthly staff 
meetings. 

Alien-Curry asked Watkins to excuse 
her from the payers. His response was to 
order her to attend the payers and 
threaten her with disciplinary action if she 
refused. 

“Based on my religious beliefs, 
it’s a very personal matter who I pray 


arguments seeking to disqualify 
Caldwell’s expert witnesses on several 
grounds. 

The court held that Federal Rules of 
Evidence, not D.C. evidentiary rules, ap- 
plied in this case. Under the federal rules, 
Caldwell’s experts’ testimony was quali- 
fied and proper. The court found that 
contrary to DC DOC’s position, “[t]he 
verdict was plainly supported by the evi- 
dence” that DC DOC officials were 
deliberately indifferent to Caldwell’s skin 
cancer and glaucoma. Furthermore, even 
if the case was one of mere medical mal- 
practice, DC DOC did not raise the issue 
prior to judgment, thus waiving the argu- 
ment. The DC DOC also sought to 
forestall payment of the punitive damages 
by arguing that Caldwell failed to present 
evidence of defendants’ financial status. 
The court found that DC DOC waived the 
argument by presenting it for the first time 
after judgment, but that even if the argu- 
ment was not waived, it was meritless. 

The court vacated the three $1.00 
awards for violations of the Lorton Regu- 
lations Approval Act but sustained the 
verdict and awards in all other respects. 
See: Caldwell v. District of Columbia, 201 
F.Supp.2d27 (D.D.C. 2001). ■ 


with and what 1 pray for,” said Allen- 
Curry. 

After refusing to participate in the 
prayers, Alien-Curry was suspended for 
five days and put on probation. Alien- 
Curry resigned in 1998 after an 18-year 
career with TDCJ. On June 20, 2002, a jury 
awarded Alien-Curry a half-million dollars 
for wrongful termination and back pay. 

Declining to comment on the case, 
TDCJ spokesman Larry Todd said. “We 
are very, very conscious of the need for 
following all the rules and our posted 
policies, but we live in a world where law- 
suits are more frequent than in past 
years.” 

Sources: Amarillo Globe-News, Hunts- 
ville Item 
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Wyoming Jail Must Disclose Suicide Prevention Critique 


O n February 2, 2002, the Wyo- 
ming Supreme Court held that 
the Wyoming Public Records Act 
(WPRA) requires that state’s jails to dis- 
close to the press reports evaluating jail 
suicide prevention procedures. 

In 1998, prisoner suicide attempts 
increased in the county jail in Laramie, 
Wyoming. Laramie County Sheriff, Roger 
Allsop, requested an evaluation of the 
jail’s suicide prevention procedures from 
the National Institute of Corrections. In 
1999, Judith F. Cox, of that organization, 
provided Allsop a copy of her report on 
the jail’s suicide prevention procedures. 


Cox’s report identified blind spots in the 
jail and other general security deficien- 
cies, which could increase the likelihood 
of successful prisoner suicides. 

In October of 1999, the Cheyenne 
Newspaper sought disclosure of the Cox 
report under the WPRA. Ailsop refused 
to disclose the report contending that it 
was exempt from disclosure as an “inves- 
tigation ... by, or ... security procedures 
of, any sheriff,’’ and that disclosure would 
be “contrary to the public interest” under 
the WPRA, WSA § 16-4-203(b)(l). The 
trial court ordered Allsop to disclose the 
Cox report, with sensitive security infor- 


mation to be redacted, and Allsop ap- 
pealed. 

The Wyoming Supreme Court de- 
clined to decide whether the Cox report 
was exempt under § 164-203(b)(l), but 
held that even if it were, the exemption 
would only apply to sensitive security 
information in the report which could eas- 
ily be redacted. Thus, the Wyoming 
Supreme Court affirmed the trial court 
holding that the Cox report must be dis- 
closed, but that sensitive information 
about jail security may be redacted. See: 
Allsop v. Cheyenne Newspapers, Inc., 39 
P.3d 1092 (Wyo.2002).H 


$250,000 Award for Texas Jail Paraplegic Upheld 


T he Fifth Circuit Court of Ap- 
peals has upheld a $250,000 
award against Dallas County, Texas, for 
a paraplegic prisoner who developed life- 
threatening decubitus ulcers due to the 
jail’s deliberate indifference to his seri- 
ous medical needs. 

Brent Lawson, a former prisoner in 
the Dallas County Jail, sued Dallas 
County, the Sheriff of Dallas County and 
the jail’s chief medical officer after he 
developed stage IV decubitus ulcers due 
to the jail medical staff s failure to turn 
him, give him mobility aids, perform a 
mobility assessment, allow a foam mat- 
tress, or change dressings three times a 
day. As previously reported in PLN, fol- 
lowing a bench trial, the district court 
entered a judgment and $250,000 award 
for past and future pain and suffering in 
Lawson’s favor. 112F.Supp.2d616 [ PLN 
Apr. ‘02]. Defendants appealed. 

Basing its opinion on the fact find- 
ings of the district court, the Fifth Circuit 
held that the county and its official ca- 
pacity defendants were liable because 
their official policies, practices, or cus- 
toms were linked to the deprivation of 
Lawson’s Eighth Amendment right to 
medical treatment for serious medical 
needs and the policies reflected the 
county’s deliberate indifference to those 
needs. Specifically, under the jail’s offi- 
cial policies, jail personnel ignored 
medical orders from outside medical au- 
thorities at Parkland and Tri-City 
Hospitals on at least four occasions, did 


by Matthew Clarke 

not notify those-authorities that they 
could not adequately care for Lawson, did 
not perform an initial health and mobility 
assessment, often failed to change 
Lawson’s dressings and diapers or give 
him a shower because he was unable to 
get to the cell door “in time,” only en- 
tered Lawson’s cell under very limited 
circumstances, did not allow Lawson the 
pressure-relieving foam mattress Parkland 
Hospital provided, and did not consider 
alternative placement for paraplegics. The 
Fifth Circuit found that these policies were 
the “moving force” behind the constitu- 
tional violations. 

Although the defendants claimed 
there was no “official policy” regarding 
paraplegic prisoners and claimed that it 
had never received a complaint from a 
paraplegic prisoner prior to Lawson, the 
Fifth Circuit found that the consistent 
widespread practices applied to paraple- 
gic prisoners constituted a policy. The 
failure of anyone else to complain would 
not undermine the fact that there was a 
policy. Furthermore, the Fifth Circuit re- 
fused to credit the assertion that there 
were no other complaints because the 
same officials making that assertion 
claimed that they did not remember 
Lawson, even though some personally in- 
teracted with him. 

The policies were maintained with 
deliberate indifference because the doc- 
tors at Tri-City Hospital warned the jail of 
Lawson’s needs, sent medical orders and 
warned of the consequences of not fol- 


lowing the orders when Lawson was 
transferred from there to the jail. The doc- 
tors at Parkland did likewise three times 
after Lawson developed serious ulcers, 
finally refusing to return Lawson to the 
jail because the jail’s medical personnel 
were not following the orders and Lawson 
was not being properly cared for at the 
jail. This was sufficient constructive no- 
tice to the defendants, yet they 
maintained the same policies despite re- 
peated warnings of the medical 
inadequacy of the policies. Thus, they 
were deliberately indifferent. Conse- 
quently, the Fifth Circuit upheld the 
judgment and award. See: Lawson v. Dal- 
las County’, 286 F.3d 257 (5th Cir. 2002). 
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New Jersey’s Five Percenters an STG and a Religion 

by David M. Reutter 


T he Third Circuit Court of Ap- 
peals has affirmed a New Jersey 
federal district court’s grant of a motion 
for summary judgment in separate 42 
U.S.C. §1983 actions filed by prisoner’s 
Joel Fraise, Alexander Kettles, and John 
Harris. Their suits challenged the consti- 
tutionality of a New Jersey Department 
of Corrections (NJDOC) policy that al- 
lows prison officials to designate 
“security threat groups” (STG), transfer 
core members of these groups to a spe- 
cial housing unit (SHU), and keep them 
there indefinitely. 

The policy identifies a prisoner as a 
core member if he has a documented sta- 
tus of satisfying one or more of the 
following conditions: ( 1 ) an STG member; 
(2) has taken part/role in an activity, be- 
havior, or involvement in an event/ 
incident associated with an STG; (3) the 
prisoner’s activity, behavior, or involve- 
ment in an event/incident that poses a 
threat to the safety of the staff, other pris- 
oners, or the community; caused damage 
to, or destruction of property; caused in- 
terruption of the safe, secure, and orderly 
running of the prison; (4) identified as an 
STG member and been found guilty of a 
serious disciplinary infraction. Once 
placed in SHU, core members cannot be 
released into open population until they 
complete a three phase behavior modifi- 
cation program, and sign a form 
renouncing affiliation with all STGs. Des- 
ignation as an STG member need only be 
based on information from reports, activi- 
ties, tattoos, letters from another STG 
member, or possession of STG parapher- 
nalia showing the prisoner associates with 
the STG. 

Based upon a report by NJDOC In- 
vestigator Roland Holvey, the NJDOC 
designated the Five Percent Nation as an 
STG. Kettles and Fraise admit they are 
Five Percenters, while Harris states he is 
a Rastafarian who studies and examines 
all religions. Kettles and Harris were iden- 
tified as core members and transferred to 
SHU. 

The Third Circuit scrutinized the 
STG policy under the four-prong test 
in Turner v. Safely, 482 U.S. 78 (1987). 
The Court held prison officials have a 
legitimate penological interest in pre- 
venting the numerous instances of 


actual or planned violence recounted 
in Holvey’s report by Fiver Percenters 
within the NJDOC. The prisoners then 
argued there was no alternative means 
to exercise The Five Percenters Nation 
religion, which the Court held was a 
religion. However, the Court held that 
although the STG policy forbids pos- 
session of distinctively Five Percent 
Nation literature, their ability to prac- 
tice their religion is only partially 
restricted as ordinary members may 
possess, study, and discuss the Bible 
and Koran, which are part of the Five 
Percenters’ teachings. 

The Court further held core members 
were not forced to renounce their belief, 
prior to being released from administra- 
tive segregation, they only have to 
disavow association with The Five Per- 
cent Nation, but not give other prisoner’s 
names. Additionally, the Court found that 
accommodating the Five Percenters’ reli- 
gious right any other way would 
deleteriously impact running NJDOC pris- 
ons, and the alternatives suggested by 
the prisoners is second guessing prison 
officials. Thus, the Court held the policy 
withstood scrutiny under Turner. The 


T he Hawaii Supreme Court rein- 
stated a prisoner’s appeal in a 
civil action. The prisoner timely gave his 
notice of appeal to prison guards, who 
did not mail it until after the filing period 
had run. The State Supreme Court 
adopted the “mailbox rule,” holding the 
notice of appeal filed when it was handed 
to prison guards. 

Vincent Setala was a prisoner at the 
Halawa Correctional Facility on the island 
of Oahu, Hawaii. His personal injury ac- 
tion against J.C. Penney Co. was 
dismissed on September 22, 1999. His 
notice of appeal was dated October 17, 
1999 but was not received by the court 
until November 5, 1999. Setala complained 
that he gave the notice to guards in a 
timely manner, which should be reflected 
by a time/date stamp on the envelope, 
but no such envelope was attached to 
the notice of appeal. The appeal was dis- 


Fourth Circuit Court of Appeals has held 
the same. 

The Court rejected the prisoners’ ar- 
gument they were disparately treated 
from Sunni Muslims, who have similar 
beliefs as Fiver Percenters. The Court 
held the Holvey report shows Sunni 
Muslims were less inclined to violence 
than Five Percenters, so their designa- 
tion as STGs does not violate equal 
protection. The Court further held the 
Five Percenters failed to show a protected 
liberty interest in remaining out of admin- 
istrative segregation. The District 
Court’s order was affirmed. In dissent, 
Judge Rendell stated the STG policy is 
nothing other than “a religious ‘detux’ in 
the name of security.” It seeks to eradi- 
cate the F ive Percenter religion by forcing 
prisoners to disavow association with the 
group before release from segregation, 
and it prevents them from possessing the 
religion’s teachings, which is the heart of 
their religion. Accordingly, Judge Rendell 
would have reversed the ruling and de- 
nied summary judgment for lack of 
satisfying the first prong of Turner. See: 
Fraise v. Terhune, 283 F.3d 506 (3 rd Cir. 
2002 ). ■ 


missed, and Setala appealed to the State 
Supreme Court. 

The State Supreme Court compared 
Hawaii Rule of Appellate Procedure, 
HRAP 4(a), to its federal counterpart, 
FRAP 4(a), and determined that both re- 
quire the filing of a notice of appeal within 
30 days of an appealable decision. Both 
rules also deem such a notice filed when 
the court clerk receives it. 

The State Supreme Court then exam- 
ined Houston v. Lack , 487 U.S. 266 (1998), 
which enunciated the federal “mailbox 
rule.” Under that rule, prisoner notices of 
appeal in civil actions are deemed filed 
when they are handed to prison guards, 
FRAP 4(a) aside. The Hawaii Supreme 
Court adopted that rule and remanded the 
case for an evidentiary hearing to deter- 
mine when Setala gave his notice of 
appeal to the guards. See: Setala v. J.C. 
Penney’ Co., 40 P.3d 886 (Hawaii 2002). | 


Hawaii Adopts “Mailbox Rule” in 
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Mailbox Rule Tolls Statute of Limitations in BOP Medical Suit 


T he Sixth Circuit Court of Ap 
peals held that, pursuant to the 
mailbox rule of Houston v. Lack , 487 U.S. 
266, 108 S.Ct. 2379 (1988), a prisoner’s 
medical malpractice action was filed as 
of the date he delivered it to prison offi- 
cials for mailing. 

Federal prisoner Joe Richard was 
diagnosed with prostate cancer. On 
March 17, 1998, Edward Ray Jr., MD, per- 
formed prostate surgery on Richard at 
Samaritan Hospital in Kentucky. 

Richard alleged that he suffered an 
injury to his rectum during the surgery, 
which Ray repaired. A catheter was in- 
serted into Richard’s bladder for drainage 
during the surgery. After the operation 
the catheter was removed and another 
was inserted. The second catheter was 
removed on April 8, 1998. 

“Following the surgery, Richard ex- 
perienced pain in his back and difficulty 
urinating. Richard alleged that pus formed 
around the catheter, his urine contained 
blood and clots, and he suffered clammy 
wet skin, chills, itching rash and blisters 
on his back.’” Catheters were again in- 


serted into Richard’s bladder on April 2, 
1999, and May 8, 1999, to drain the blad- 
der and provide pain relief. Upon 
subsequent examination, a three-inch 
portion of catheter was discovered in 
Richard’s bladder. It was removed on May 
20,1999. 

On May 23, 2000, Richard filed suit 
against Ray and Samaritan Hospital, al- 
leging that Ray caused his rectal and 
bladder injuries during the 1998 prostate 
surgery. Defendants moved for summary 
judgment and the district court dismissed 
the action, finding that Richard’s com- 
plaint was time barred. 

On appeal, the Sixth Circuit noted that 
Kentucky’s statute of limitations con- 
trolled, requiring Richard to bring his 
action within one year of the date that his 
injury was discovered. The court con- 
cluded that Richard became aware of his 
bladder injury when the portion of cath- 
eter was removed from his bladder on 
May 20,1999, and “the statute of limita- 
tions began to run on May 20, 1999, and 
expired one year later. However, since 
May 20, 2000, fell on a Saturday, Richard 


had until May 22, 2000, to file” his com- 
plaint. The “complaint was stamped ‘filed’ 
by the court clerk on May 23, 2000.” 

The court vacated the district court’s 
judgment, holding that the mailbox rule 
announced in Houston “applies to civil 
complaints filed by pro se petitioners” 
and finding that Richard presented unre- 
futed “evidence that he submitted his 
complaint to prison officials for mailing 
prior to the expiration of the one-year stat- 
ute of limitations Therefore, Richard’s 

complaint should be deemed timely filed 
as of the date it was submitted to prison 
authorities for forwarding to the court 
clerk pursuant to the mailbox rule set forth 
in Houston.” See: Richard v. Ray, 290 F.3d 
810 (6th Cir. 2002). H 
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Third Circuit Holds PLRA Exhaustion Requirement 

an Affirmative Defense 

by Bob Williams 


T he Third Circuit Court of Ap 
peals has found that the PLRA’s 
exhaustion requirement is an affirmative 
defense to be pled by the Defendant. A 
district court may not dismiss an action 
on its own for failure to exhaust adminis- 
trative remedies nor may it require a 
plaintiff to demonstrate exhaustion in the 
initial pleading. 

Frederick Ray was a prisoner at the 
Pennsylvania State Correctional Insti- 
tution (PSCI) at Huntingdon when he 
was twice assaulted by guards. When 
Ray threatened to sue, the guards “re- 
taliated by filing groundless 
misconduct charges.” All charges but 
one were dismissed at Ray’s disciplinary 
hearing. While PSCI regulations prevent 
appeals of not guilty verdicts, Ray ap- 
pealed his remaining conviction which 
was upheld by the Chief Hearing Exam- 
iner. 

Ray filed a §1983 complaint and af- 
firmatively answered the exhaustion 
questions on the pre-printed form indi- 
cating he had exhausted administrative 
remedies. Before the defendants were 
served, the district court dismissed the 
complaint for failure to demonstrate ex- 
haustion of administrative remedies 
pursuant to 42 U.S.C. §1997e(a). The 
Court also noted that “any appeal from 
this order will be deemed frivolous, with- 
out probable cause and not taken in good 
faith.” 

On appeal, the Court reversed, 
finding that there is a split in the cir- 
cuits on this issue. The Second, Fifth 
(dicta), Seventh, Ninth, D.C., and now 
the Third circuit all hold that the ex- 
haustion requirement “is an affirmative 
defense, akin to a statute of limitation” 
in that the defendant must plead and 
prove the plaintiff’s failure to exhaust. 
The district court may not dismiss sua 
sponte on this issue. 

In the Sixth circuit, however, a plain- 
tiff must demonstrate exhaustion by 
attaching the administrative decision to 
his complaint, if available, or otherwise 
describing specifically the steps taken in 
exhaustion and the outcome. See: Brown 
v. Toombs, 139 F.3d 1102 (6th Cir. 1998). 
The Court rejected this heightened plead- 


ing requirement, agreeing with the Su- 
preme Court’s recent decision in 
Swierkiewicz v. Sorema, 122 S.Ct. 992 
(2002), that no more particularity is re- 
quired in pleading than that required 
by F.R.C.R Rule 8(a). Furthermore, the 
Court found “no provision of the PLRA 


T he Arizona Court of Appeals re- 
cently held that an incarcerated 
father had a right to visits with his infant 
daughter, absent proof that such visita- 
tion would harm the child. 

Michael M. is the father of Corianna 
M. Both Michael and Corianna’s mother 
lost their parental rights when they 
were incarcerated for credit card fraud. 
Michael subsequently requested visi- 
tation with his daughter at the Pima 
County Jail where he was confined. The 
superior court denied his motion, stating 
that it did not “believe it’s in the best in- 
terest of the minor child for her to go to 
jail to visit her father.” The court reached 
this decision without any evidence that 
jail visits would harm Corianna and de- 


A federal district court in New York 
YAhas held that the Prison Litiga- 
tion Reform Act’s (PLRA) prohibition 
against seeking damages for mental or 
emotional injury without a showing of 
physical injury does not apply to First 
Amendment violations nor does it have a 
restrictive effect for declaratory or injunc- 
tive relief. Wayne Ford, a New York state 
prisoner, was denied a religious diet and 
sought redress for a First Amendment 
violation under 42 U. S.C. § 1 983 . The Dis- 
trict Court dismissed Ford’s damage 
claims for mental anguish and Ford filed 
a motion to reconsider this ruling. On re- 
consideration, the Court granted the 
motion in part holding that while Ford 
may not seek damages for mental anguish, 
he could seek compensatory damages for 
alleged First Amendment violations. 


requires pleading exhaustion with par- 
ticularity.” 

The Court declined to address 
whether the exhaustion obligation may 
be satisfied in the course of disciplinary 
proceedings. See: Ray v. Kertes, 285 F.3d 
287 (3rd Cir. 2002). H 


spite the fact that her guardians con- 
sented to the visits. 

Michael appealed the ruling. The 
appellate court began its analysis by not- 
ing that parents have a fundamental, 
constitutionally protected right to the 
companionship of their children that does 
not evaporate once they are incarcerated. 
Rather, an incarcerated parent may only 
be denied visitation where there is evi- 
dence that the jail visits would harm the 
child. Because there was no evidence that 
Corianna would be harmed by visiting 
Michael at the Pima County Jail, the trial 
court’s order denying visitation was re- 
versed. See: Michael M. v. ADES, 202, 
Ariz. 198, 42 P.3d 1163 (Ariz. App.Div.23- 


The Court found that 42 U.S.C. 
§1997e(e), applies only to damage ac- 
tions, and thus “has no restrictive effect 
for declaratory or injunctive relief.” The 
Court reviewed other circuit decisions 
and concluded that “it cannot be said that 
section 1997e(e) nullifies the First Amend- 
ment by permitting constitutional 
violations to go unremedied.” Thus, while 
this PLRA section “does apply to prison- 
ers’ First Amendment claims, it does not 
bar a separate award of damages to com- 
pensate the Plaintiff for the First 
Amendment violation in and of itself.” 
See: Fordv. McGinnis, 198 F.Supp.2d 363 
(S.D.N.Y. 2001). The case was later dis- 
missed on the merits when the court held 
that Ford had failed to show a constitu- 
tional violation. See: Ford v. McGinnis, 
230 F.Supp.2d 338 (SD NY2002). ■ 


Incarcerated Father Retains Child 
Visitation Rights 


19-2002). ■ 
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Deposition Testimony Not Hearsay; Expert 
Must Satisfy Daubert in BOP Van Accident 


T he Seventh Circuit Court of Ap- 
peals held that a district court 
erred in failing to make findings of fact 
on critical issues, excluding the depo- 
sition testimony of a prisoner as 
hearsay, and in failing to conduct a 
Daubert hearing to determine the quali- 
fications of the plaintiff’s expert 
witness. 

A prison van was carrying four 
federal prisoners and a chase car 
trailed the van for security. During 
stop-and-go driving on a congested 
road, the chase car hit the van. One of 
the prisoners in the van, Timothy 
Ueland, filed suit under the Federal 
Tort Claims Act. 

Prison officials indicated that “the 
relative speed of the collision was be- 
tween 5 and 10 miles per hour, all 
prisoners had been wearing seat belts, 
no injuries ensued, and the van (which 
suffered no damage from the impact) 
drove to its destination.” Ueland, how- 
ever, claimed that “none of the 
prisoners had been secured with a seat 
belt, and he was thrown violently by a 
high-speed impact into the ‘cage’ at the 
front of the van. Ueland contends that 
he suffered back and neck injuries that 
have caused him great pain.” 

“Ueland’s testimony at trial was 
supported by a chiropractor and in part 
by James Reed, a physician at the fed- 
eral prison to which Ueland was 
transferred . . . Dr. Reed testified that 
Ueland has serious back injuries.” The 
government’s “position was sup- 
ported by the testimony of the guards 
who participated in the transportation 
plus that of Dr. Reed, who opined that 
Ueland’s back problem predated the 
accident.” 

“At the close of trial, the district 
judge ruled from the bench. The judge 
did not make findings on any of the 
concrete disputes (such as whether the 
prisoners had the benefit of seat belts, 
the speed difference between the van 
and the car at the time of impact, 
whether the shock threw the prisoners 
forward, and what the medical conse- 
quences for Ueland had been).” 
Instead, the court found that Ueland 
had failed to meet his burden of proof 


that the negligence of the operator of 
the vehicle was the proximate cause of 
any injuries he suffered and that Ueland 
failed to meet his burden of proof that 
he suffered any damages as a result of 
the negligence of defendants. 

On appeal, the Seventh Circuit held 
that the district court improperly ex- 
cluded, on hearsay grounds, the 
deposition testimony of another pris- 
oner who was in the same accident and 
which supported Ueland’s claim. That 
deposition was taken by the United 
States in a separate lawsuit related to 
the accident - the judge hearing that 
case found the prisoner’s testimony to 
be truthful and awarded him $900 in 
damages, see, Tai v. United States, 155 
F.Supp.2d 856 (N.D.I11. 2001). 

The court also held that the dis- 
trict court erred in refusing “to apply 
Rule 702 or conduct a Daubert inquiry” 
into the qualifications of Ueland’s ex- 
pert witness “ruling instead that [the 
chiropractor’s] lack of credentials and 
experience concerns only the weight to 
be accorded to his testimony.” The 
court held: “That ruling is wrong. On 
remand, a Daubert inquiry must be con- 
ducted, and [the chiropractor’s] 
testimony may be received only if 
Fed.R.Evid. 702 is satisfied.” 

Finally, the court noted that 
“Ueland’s lawyers repeatedly conferred 
with Dr. Reed, in apparent violation of 
28C.F.R. §§ 16.21-16.29, which provide 
that private litigants and their lawyers 
may contact federal employees only 
under defined circumstances - princi- 
pally through discovery depositions, 
when a lawyer for the United States will 
be present. . .” The court then held that 
“[a]ccess to federal employees who 
may have evidence remains available 
through the normal discovery process. 

. . . Similarly, 5 C.F.R. § 2635.805 defines 
the circumstances under which a fed- 
eral employee such as Dr. Reed may be 
an expert witness as opposed to a fact 
witness on Ueland’s behalf. The dis- 
trict court, which failed to apply this 
regulation during the first trial, must 
do so on remand.” See: Ueland v. 
United States, 291 F.3d 993 (7 th Cir. 
2002 ). ■ 


Protecting Your 
Health & Safety 

I A LITIGATION GUIDE FOR INMATES I 


Protecting Your Health & Safety is written 
for inmates who do not have the help of 
a lawyer and who want to defend their 
rights to health and safety within a jail or 
prison and, if necessary, a court. It does 
not deal with legal defense against crim- 
inal charges or challenges to convictions 
that are on appeal. 

The Southern Poverty Law Center is 
distributing this book for $10.00 
(including shipping and handling). To 
order a copy, send a check or money 
order to this address: 

Protecting Your Health & Safety- 
Southern Poverty Law Center 
P.O. Box 54,8 

Montgomery, AL 36101-054,8 
Be sure to include your name, identification 
number (if any), and mailing address. 
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Arkansas: On March 25, 2003, 
Fulton county jail prisoners Bobby 
Woodrum and Brian Shanckle, both 19, 
escaped from the jail by handcuffing a 
female jail guard to a chair, stealing guns 
and ammunition and running off in the 
jail’s jeep. They were recaptured without 
incident ten hours later. 

Brazil: On February 17, 2003, 400 
prisoners at the Agostinho de Oliviera 
Junior Penitentiary in Unai took two 
guards hostage and killed four prisoners 
who opposed the rebellion. After 33 hours 
the hostages were released when prison 
officials agreed to meet their demands of 
reviewing certain sentences, transferring 
some prisoners to other prisons and to 
allow more conjugal visits between pris- 
oners and visitors during carnival, a pre 
Lenten festival. 

California: On march 14, 2003, 
Lancaster prison guard Dwayne Brewton 
was arrested on conspiracy charges after 
prison investigators, acting on an 
informant’s tip, searched a drug pick up 
point Brewton was using and recovered 
39 grams of marijuana, a gram of heroin 
and 3.5 grams of crack. On February 26, 
2003, an unidentified guard who worked 
in the prison’s property room, was sus- 
pended when he approved delivery of a 
package containing 7.8 pounds of mari- 
juana to a prisoner. Investigators believe 
this may have been deliberate. Another 
Lancaster guard, Michael Colino, 32, was 
arrested by San Fernando police after a 
traffic stop disclosed a small amount of 
marijuana in his vehicle. All three guards 
were placed on administrative leave while 
investigations continue. 

Canada: In March, 2003, staff at the 
Regina jail were prohibited from watch- 
ing television or playing video games 
while on duty after five prisoners dug 
through a jail ceiling and climbed out of 
the jail using bed sheets on March 16, 
2003. 

Connecticut: In February, 2003, Raul 
Laffitte, 48, a food service supervisor at 
the Janet York Correctional Institution 
was placed on leave after being investi- 
gated for sexually assaulting a female 
prisoner at the facility. The unidentified 
prisoner claims Laffitte assaulted her in a 
food preparation area. She suffered 
bruises in the attack. 

Florida: In March, 2003, Flardee 
county jail guard Pedro Pesquera, 41, 
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pleaded no contest to introducing con- 
traband into a correctional facility and 
was sentenced to 18 months probation, 
1 8 months house arrest and $500 in court 
costs. In exchange for cash bribes from 
prisoners, Pesquera would bring tobacco, 
pot, crank and crack into the jail for pris- 
oners. 

Florida: On April 9, 2003, Manatee 
county jail guard Jesse Penaloza was ar- 
rested on charges of smuggling Easter 
candy, soda pop and cigarettes into the 
jail. 

France: On April 14, 203, a hijacked 
helicopter flew into the yard of the Luynes 
prison in Aix En Provence, lowered a rope 
ladder and escaped with three prisoners. 
The helicopter landed in a nearby soccer 
stadium where the prisoners fled in a car 
and the pilot was released unharmed. 

Georgia: On April 13, 2003, Stephon 
McClendon, 34, died after falling 80 feet 
while trying to escape from the Dekalb 
county jail in Decatur. McClendon was 
awaiting trial on murder charges when he 
used bed sheets to lower himself to the 
ground. The sheets ripped in the attempt. 

Honduras: On April 4, 2003, a riot at 
the El Porvenir prison in La Ceiba left 86 
prisoners dead and dozens of prisoners 
and guards wounded. The majority of 
deaths occurred when prisoners set their 
mattresses and furniture on fire and deto- 
nated hand grenades. An unknown 
number of prisoners also escaped in the 
commotion. Most of the dead belonged 
to a gang, Mara 18, who tried to take over 
the prison and attacked prisoners who 
were not gang members. The attacked 
prisoners defended themselves. 

Kansas: On March 17, 2003, the De- 
partment of Corrections banned smoking 
in all state prisons. Kansas joined 18 
other state prison systems that have 
banned smoking in prisons. 

Louisiana: On March 31, 2003, 
Ronald Bodenheimer, 50, a former pros- 
ecutor turned Jefferson Parish judge, 
pleaded guilty in federal court to accept- 
ing bribes, drug conspiracy and mail 
fraud conspiracy charges. Bodenheimer 
lowered bail for defendants before him in 
criminal cases in exchange for meals, trips, 
campaign contributions, home improve- 
ments and outright cash. Bodenheimer 
was also accused of trying to frame an 
informant on drug charges. Bodenheimer 
agreed to cooperate with federal prosecu- 


tors investigating corruption in the Par- 
ishjudiciary. 

Maryland: On April 23, 2003, Rich- 
ard Delgaudio, 50, a prominent 
Republican fund raiser, pleaded guilty to 
producing child pornography in Balti- 
more circuit court. Delgaudio was 
sentenced to two years probation after 
admitting he took lewd photographs of a 
sixteen year old girl. In some photos he is 
seen having sex with the girl. Why he 
was not charged with child rape or mo- 
lestation was not divulged by media. 
Delgaudio is president of the Legal Af- 
fairs Council, a group which has help 
bankroll the defense ofRepublican crimi- 
nals such as Oliver North and Caspar 
Weinberger. Delgaudio had previously 
referred to President Clinton as “a law- 
breaker and a terrible example to our 
nation’s young people.” 

Michigan: On February 17, 2003, 
Steven Tierney, 41, was arraigned on two 
counts of murder in Marquette county 
superior court. Police claimed that on Feb- 
ruary 15, 2003, Tierney shot and killed 
Sally Paajanen, 34, and Craig Fleck, 31. 
All three were employed as guards at the 
Alger Maximum Security Facility in 
Munising. 

Missouri: On March 18, 2003, Clark 
county sheriff Doug Jones, 38, resigned 
as sheriff as part of a plea bargain 
where he admitted to lying to a federal 
agent. Jones confessed that he lied to 
an FBI agent when he claimed he had 
not had sex with a female prisoner at 
the jail. 

Nebraska: In February, 2003, Rich- 
ard Larsen, 28, was sentenced to 65 years 
in prison after being convicted by a 
Lancaster county jury of attempting to 
escape from the Nebraska State Peniten- 
tiary on April 25, 2001. Together with 
prisoners Michael McGuire, 53, Mohamed 
El Tabach, 45 and Vasile Hurbenca, 52, 
Larsen used homemade knives to tie up a 
prison plumber and the chaplain. The pris- 
oners used the doors from the prison 
chapel’s bathroom to climb the prison 
fences. Guards caught three of the pris- 
oners between the perimeter fences. 
McGuire was outside of it. Larsen was 
already serving two life sentences for a 
double murder he committed in 1995. The 
others, who pleaded guilty to the escape 
charges, were also serving lengthy sen- 
tences. 
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New York: On March 4, 2003, 
Deborah Aiken, 35, held a press confer- 
ence where she announced the filing of a 
gender discrimination suit against the 
Rikers Island jail where she had been 
employed as a guard. Aiken alleged that 
on March 1, 2002, she noticed she had a 
rip in the back of her uniform pants, from 
the crotch to the waistband, which ex- 
posed her thong bikini underwear. 
Assistant deputy warden Stanley Lett 
was informed of the incident and insisted 
on seeing her buttocks. Aiken stated that 
Lett forcibly detained her in his office and 
bent her over his desk. She also claimed 
he attempted to force her to rub his 
crotch. “When he knew my pants were 
ripped he started playing round explic- 
itly with my pants and pulling on my long 
jacket covering the rip. He clamed he was 
going to get a needle and thread so I 
could repair my pants but when he came 
back he was grabbing on my jacket try- 
ing to pull it up and started talking 
explicitly letting me know how he wanted 
some,” Aiken said. Aiken stated she filed 
the lawsuit after the jail refused to inves- 
tigate her complaint about Lett. Lett 
continues employed by the jail. Aiken 
broke down crying during the press con- 
ference and sobbed “I want to see him 
arrested.” 

North Carolina: On March 3, 2003, 
Wake county jail guard Theodore 
Frederick, 40, was arrested on felony 
fraud charges for allegedly showing 
homes to his jail co-workers, accepting 
down payments for the houses and then 
not delivering the houses. Prosecutors 
claim Frederick had no standing or right 
to sign contracts for the properties. 

North Carolina: On March 5, 2003, 
Richard Mears, 44, was sentenced by 
Caswell county superior court judge W. 
Osmond Smith to refund $33 1,504 to 21 
people that Mears defrauded by promis- 
ing, for a $15,000 fee, to obtain pardons, 
sentence commutations and other early 
release for prisoners, usually serving life 
sentences. Mears, an ex con who served 
1 1 years in federal prison for fraud in the 
1980’s and 1990s, set up a paralegal busi- 
ness in North Carolina purporting to do 
legal research for prisoners. He later drew 
up money back contracts guaranteeing 
the release of prisoners within 6-8 months 
of receiving the money. Mears would tell 
prisoners he would give two thirds of the 
money to a local politician who would 
then secure their release from prison. 
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Judge Smith called Mears “contracts” 
“unethical, unscrupulous and profoundly 
injurious to the people who signed them.” 
Smith said he expected the amount of res- 
titution ordered to increase as more of 
Mears’ victims came forward. 

Ohio: On February 14, 2003, assis- 
tant Cuyahoga county prosecutor Aaron 
Phillips, 37, was charged with bribery and 
obstruction of justice in state court. 
Phillips is accused of taking two $1,000 
payments from a domestic violence de- 
fendant in exchange for helping him stay 
out of jail. 

Ohio: On March 15, 2003, Michael 
Haas, 26, climbed off of a 95 foot tower in 
the recreation yard of the Mansfield Cor- 
rectional Institution. Haas, a prisoner at 
the facility, stayed on the antenna for 14 
hours before climbing down at 4:30 AM. 
Prison officials claimed not to know why 
Haas climbed the tower nor how he did 
so unobserved by staff. In 1999 Haas 
climbed onto a tower at the Southeastern 
Correctional Institution and stayed in it 
for an hour. 

Tennessee: On March 13, 2003, Eric 
Haynes, 26, killed himself by hanging in 
the West Tennessee State Penitentiary in 
Henning. On March 14, 2003, death row 
prisoner John Terry, 58, also hanged him- 
self at the Riverbend Maximum Security 
Institution in Nashville. Terry’s body was 
found in the bathroom of the data entry 
work section of the prison where he 
worked as a janitor. 

Texas: In October, 2002, a dead bird 
infected with the West Nile virus was 
found in a trailer park near the 
Mountainview Unit prison in Gatesville. 
Local officials claim prisoners are at no 
risk of the sometimes fatal disease. 

Texas: On February 10, 2003, 
Demetrius Holloway, 22, was arrested in 
Dallas on capital murder charges. On Feb- 
ruary 9, 2003, Holloway, a trusty at the 
Ferguson Unit in Madison county, es- 
caped from the prison and broke into the 
Madisonville home of Farmer Pearson, 57, 
a local plumber. Pearson was found beaten 
to death by his wife. Holloway was ar- 
rested when he drove Pearson’s truck to 
his girlfriend’s home in Dallas where po- 
lice were waiting for him. Holloway faces 
the death penalty if convicted. 

Texas: On January 28, 2003, Michael 
Hernandez, 25, a Bexar county jail guard 
in San Antonio was suspended after be- 
ing accused of selling drugs to prisoners 
in the jail. 

35 


Texas: On March 17, 2003, Layton 
Mowrey, 74, died when the van he was 
driving for Correctional Services Corpo- 
ration flipped three times, ejecting him to 
his death. Mowrey, a CSC employee, was 
the sole passenger. It is unknown why he 
lost control on I- 10 near the Trico Marana 
road exit. 

Venezuela: On April 18, 2003, a fight 
between prisoners at the Yare II prison in 
Caracas left 1 1 prisoners dead, including 
one who was decapitated, and 40 
wounded. The prisoners were apparently 
involved in a gang dispute over territory 
within the prison and decided to use 
knives and machetes to resolve the dis- 
pute. 

Virginia: In March, 2003, former 
York county sheriff Press Williams, 75, 
became a fugitive after failing to report to 
court to be arraigned on charges of ag- 
gravated sexual battery, object sexual 
penetration, indecent exposure and as- 
sault and battery stemming from a 
September 10, 2002, incident involving a 
woman. In 1997 Williams pleaded guilty 
to sexually assaulting a Sheriff’s depart- 
ment employee while he was still sheriff. 
Williams was given a $4,000 fine and a 
twelve month suspended sentence in that 
case. 

Virginia: On March 11, 2003, 
Russell Smith, 38, a guard at the Prince 
William County jail pleaded guilty to 
four charges of raping a ten year old 
girl over a two year period. Smith 
claims the rapes occurred as part of a 
Satanic ritual and he claims to be a 
Satanist. Smith will undergo a mental 
evaluation before being sentenced. 

Washington: On April 15, 2003, Gail 
Hill, 54, was charged in King County su- 
perior court in Seattle with second degree 
assault and aiding an escape attempt. Hill 
tried to free George M. Anderson, 49, 
(AKA Sonny Cappello and Michael Roe) 
while he was undergoing medical treat- 
ment at the Harborview Medical Center 
while incarcerated in the Seattle jail. Hill 
attacked jail guard David Kirk, 38, with an 
electric stun gun, zapping him three times 
in an effort to free Anderson. Kirk was 
able to draw his pistol and subdue Hill 
until police and hospital security staff 
arrived. Anderson had falsely told Hill he 
faced a life sentence on racketeering 
charges unless she freed him. Instead, 
the convicted child molester was in jail 
on charges of failing to register as a level 
3 sex offender and on possible fraud 

June 2003 



News in Brief (continued) 


charges. Jail and hospital officials said 
they were reviewing security procedures. 

Washington: On April 18, 2003, Jef- 
frey Thornton, 35, was charged in Pierce 
County Superior Court with possessing 
depictions of a minor engaged in sexu- 
ally explicit conduct. Prosecutors claim 
he had a video of an 1 1 year old girl where 


Thornton instructs her to remove her top 
and fondles her breasts. Thornton was 
employed as a Residential Rehabilitation 
counselor at the Special Commitment 
Center on McNeil island which houses 
the state’s “sexually violent predators.” 
Thornton’s duties consisted mostly of 
escorting visitors to and from the ferry 
dock to the Center and supervising vis- 
its. Prosecutors believe the assaults 
depicted in the video actually occurred 


in New Jersey and have referred the mat- 
ter to police in that state. Thornton was 
suspended without pay after his arrest. 
“He’s not ever coming back,” said Center 
director Mark Seling. Thornton has 
pleaded not guilty to the charges. 

West Virginia: While excavating the 
foundation for a new regional jail in Elkins, 
coal was discovered. The jail plans to sell 
30,000 tons of coal to raise $300,000 to 
offset the jail’s construction costs. M 


Beaten Philadelphia Prisoner Gets $125,000, 
Two Guards and Warden Get Time 


O n May 1, 2002, two guards and 
an assistant warden were con- 
victed in federal court of charges relating 
to the beating of a Philadelphia prisoner. 
In the latest of a series of settlements for 
assaults on prisoners by staff, the pris- 
oner received $125,000 from the City of 
Philadelphia. 

Donti “Pumpkin” Hunter, 22, had 
been convicted of running a 34-member 
drug ring in the impoverished Mantua 
neighborhood of Philadelphia and was 
serving a federal sentence on March 1 1, 
1999, when Reginald Steptoe, a guard at 
the jail, allegedly found a bag of marijuana 
in a container of talcum powder during a 
surprise cell shakedown. Hunter grabbed 
the bag and ran into an adjoining cell. 
After locking himself into the cell. Hunter 
flushed the incriminating evidence down 
the toilet. 

The nineteen year-old had no idea 
what would transpire when Steptoe and 
other guards extracted him from the cell. 
The severe beating Hunter received re- 
sulted in federal indictments against 
Steptoe, 38, and three other guards: 
Cornell Tyler, 39; Albert Payne, 39; and 
Anthony Black, 33, for conspiracy to vio- 
late civil rights and deprivation of civil 
rights. Deputy Warden Glen Guadalupe, 
40, was indicted for two counts of ob- 
struction for ordering a lieutenant and a 
captain to cover up the incident. Now- 
retired Sgt. Dennis Hardeman, 60, was 
indicted for deprivation of civil rights for 
failing to stop the beating. 

Hunter, who had previous convic- 
tions for selling crack and three escapes 
from juvenile prisons, was facing a man- 
datory no-parole 30-year to life federal 
prison sentence when he cut a deal with 


by Matthew T. Clarke 

prosecutors. He agreed to testify against 
his gang and the counselor at the juve- 
nile prison to whom he paid $5,000 to aid 
him in a 1996 escape. Assistant U.S. At- 
torney Anthony J. Wzorek argued that 
the guard’s knowledge that Hunter was a 
jailhouse informant who incriminated 
“one of their own” was the true motiva- 
tion for the beating. Hunter also claimed 
that the marijuana had been planted by 
the guards in retaliation for his testifying 
against the counselor. 

Whatever the motivation, it was clear 
that the kicking and beating Hunter en- 
dured — which resulted in a chipped 
tooth, both eyes swollen shut, a swollen 
jaw, and gashes in his scalp and face re- 
quiring 19 stitches — was excessive force. 
Particularly onerous was Steptoe ’s use 
of handcuffs as brass knuckles to beat 
Hunter in the face. 

During the trial, jail Lt. Linda Burnette 
testified that Steptoe, Payne, and Tyler 
ignored her orders to stop the beating, 
eventually shoving her out of the way. 
When she reported the beating to 
Guadalupe, his initial anger and determi- 
nation that “someone had used handcuffs 
to beat an inmate and someone is going 
to burn for what happened” changed to a 
determination to cover up the incident 
when he found out that Steptoe, Tyler 
and Payne were involved. The trio were 
members of an elite team created by 
Guadalupe to conduct cell searches. Ac- 
cording to Burnette, upon learning who 
was involved in the beating, Guadalupe 
said, “Oh, no, no. They can’t burn. 
They’re my boys. They’re my homies.” 
Guadalupe then ordered Burnette to 
cover up the assault and to fabricate evi- 
dence to justify the amount of force used. 


Jail Captain Winston Boston, who 
was paged after the beating, arrived at 
Guadalupe’s office and heard him tell 
Burnette to change her story. He testified 
that he knew that was wrong, so he left 
the office. Ironically, Guadalupe disci- 
plined Burnette for failing to properly 
supervise the guards and stop the beat- 
ing. Guadalupe disciplined Boston for not 
properly and promptly investigating the 
incident. 

Steptoe and Tyler were found guilty 
of depriving Hunter of his civil rights; 
Payne and Black were acquitted of the 
same charges; Guadalupe was found 
guilty of one of the two counts of ob- 
struction of justice he was indicted for 
and acquitted on the other count. 
Halderman, whose defense was that he 
was too slight, timid, and old to intervene 
in the beating, was found not guilty of 
failing to stop the beating. Steptoe and 
Tyler face 57 to 71 months in federal 
prison; Guadalupe faces 24 to 30 months. 
Hunter is serving out the rest of his ten- 
year sentence in the federal prison at 
Lewisburg, Pennsylvania. 

In December, 2001, Philadelphia 
settled a lawsuit Hunter had filed against 
the city. Hunter received $125,000. This 
was the eighth lawsuit against Philadel- 
phia by prisoners beaten in its jails that 
was settled in 2001. One settled suit al- 
leged that guards hog-tied and beat a deaf 
prisoner; another alleged that a guard 
used Mace on a prisoner then beat him 
with the can, leaving crescent-shaped 
cuts and bruises; yet another alleged that 
guards fractured a prisoner’s eye socket 
and broke facial bones. | 

Sources: The Philadelphia Inquirer, AP 

Prison Legal News 


June 2003 


36 


Prison Legal News’ Book Store 

| Fill in the boxes by each book you want to order indicating the Quantity and Amount Enter the Total of the books on the Order Form. | 
j The mailing charge is a flat $5 for any size order. All orders are sent with the US Postal Service Confirming Delivery to PLN. j 


: Legal Research or Prison Nation FREE with A Prisoner 
• or Individual 4 - year PLN Subscription! (expires 12-31-03) 

; Prison Nation: The Warehousing of America’s Poor, edited by Tara 
! Herivel and Paul Wright, Routledge, 2003, 332 pages. $19.95. Prison 
; Nation exposes the dark side of America’s ‘lock-em-up’ political and 
’• legal climate in 41 chapters written by reporters, professors, social critics 
; and prisoners. Has valuable information and insights for 
! people concerned about prisoner and prison issues. 1 04 1 |__[ 

; Legal Research: How to Find and Understand the Law, 7th ed., 

by Stephen Elias and Susan Levinkind; Nolo Press, 392 pages. $19.95. 

; Comprehensive and easy to understand guide on researching the law. 

! Explains case law, statutes, digest and much more. Includes review 
; questions, library exercises and practice research 

problems. A must for the novice pro se litigant. 1005 

«••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

The Criminal Law Handbook: Know Your Rights, Survive the System, 

Attorneys Paul Bergman & Sara J. Bennan-Banett; Nolo Press, 608 pages. 
$34.99. Explains what happens in a criminal case fiom being airested to sen- 
tencing, and what your rights are at each stagg of the process. 

Uses an easy to understand question and answer fonnat. 1038 

Represent Yourself in Court: How to Prepare & Try a Winning Case, 

Attorneys Paul Bergman & Sara J. Bennan-Barrett; Nolo Press, 528 pages. 
$34.99. Breaks down the trial process in easy-to-understand steps so you can 
effectively represent yourself in court. The authors explain I 
what to say, in court, how to say it, where to stand, etc. 1037 |__j 

Writing to Win: The Legal Writer, Steven D. Stark. Main Street Books, 

288 pages. $15.95. Explains the writing of effective com- 1 

plaints, responses, briefs, motions and other legal papers. 1035 

Law Dictionary, Random House Webster’s, 640 pages. $17.95. 
Comprehensive up-to-date law dictionary explains more than 8,500 legal 
tenns. Covers civil, criminal and international law. Explains 
usage ofwords with many cross-references. 1036 

Finding the Right Lawyer, by Jay Foonberg; American Bar 
Association, 256 pages. $19.95. Anyone considering hiring a lawyer 
should read this hook. It tells readers how to determine their legal 
needs, fee payments, how to evaluate a lawyer’s 

qualifications, and much more. 1015 

NEW TO PLN! The Blue Book of Grammar and Punctuation, Jane 
Straus, 68 pages, 8-1/2 x 1 1. $11.95. Self-teaching guide on all aspects of 
grammar and punctuation by an educator with experience teaching English 
skills to prisoners. Is both a reference and a workbook with 
exercises and answers provided. 1046 

Prisoners’ Guerrilla Handbook to Correspondence Programs in the 
U.S. & Canada, by Jon Mare Taylor, Biddle Pub., 341 pages. $24.95. In- 
cludes contact info and outlines courses offered by over 250 education provid- 
ers. Info on high school, vocational, paralegal, law, college 
and graduate courses. One of a kind prisoner resource. 1 047 

Hepatitis and Liver Disease: What you Need to Know, by Melissa 
Palmer, MD; Avery, 457 pages. $14.95. Describes symptoms and 
treatments of hepatitis and other liver diseases. Includes 

bibliography and index. 1031 

With Liberty for Some, by Scott Christianson, 360 pages. $18.95. The 
best history of prisons in the US that there is. Solidly documents America 
as a prison nation to the present. Puts the prison system in a I T 
historical context. 1026 [__[ 

Prison Writing in 20th Century America, by H. Bmce Franklin; 
Penguin, 1998, 368 Pages. $13.95. From Jack London to George Jack- 
son, this anthology provides a selection of some of the I 
best writing describing life behind bars in America. 1022 

All books are softcover except Prison Madness 


*•••••••••••••••••••••••••••••••••••••••••••••••••••••■•••••• 

Actual Innocence or Roget’s Thesauraus AND either 
Webster’s English or Spanish Dictionary FREE with a 3 - 
year PLN Subscription! (be sure and specify which dictionary!) (expires 
A ctual Innocence: Five Days to Execution and Other Dispatches from 
the Wrongly Convicted, updated pb., by Bany Scheck Peter Neufeld 
and Jim Dwyer; Penguin Putnam, 432 pages. $9.99. Two of O.J.’s at- 
tomies explain how defendants are wrongly convicted on a regular basis. 
Detailed explanation of DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial misconduct 
and the system that ensures those abuses continue. 1030 

Roget’s Thesaurus, 717 pages. $5.99. Over 11,000 words listed alphabeti- 
cally linked to over 200,000 synonyms and antonyms. Sample sentences and 
parts of speech shown for every main word. Covers all levels 
of vocabulary and identifies informal and slang words. 1045 |__[ 

Webster’s English Dictionary, Newly revised and updated. 75,000+ 
entries. $5.99. Includes tips on writing and word usage, and has updated 
geographical and biographical entries. Includes latest 
business and computer terms. 1033 

Spanish-English/English-Spanish Dictionary, 60,000+ entries, Ran- 
dom House, $5.99 Two sections, Spanish-English and English-Spanish. 
All entries listed from A to Z. Hundreds of new words. 

Includes Western Hemisphere usage. 1034 

Capital Crimes, by George Winslow; Monthly Review Press, 360 pages. 
$19.00. Easy to read explanation of how economic policies create and 
foster crime and how corporate and government crime is rarely pursued or 
punished. Shows connections between crime and policies 

on the environment, banking and other issues. 1024 |__| 

Lockdown America: Police and Prisons in the Age of Crisis, by 
Christian Parenti; Verso, 290 pages. $17.00. Radical analysis of the ruling 
class war on the poor via the criminal justice system. Well supported by 
file facts and first hand reporting. Covers paramilitary policing and 
SWAT teams, urban pacification and zero tolerance 

policing, file INS/Border Patrol and Prisons. 1002 |__| 

The Perpetual Prisoner Machine: How America Profits from Crime, by 
Joel Dyer; Westview Press, 318 pages. $19.00. Expose on who profits from 
the prison industrial complex: private prisons, banks, investment houses and 
small companies. Explains how prison growth means more 
profit for business. 1025 

Crime and Punishment In America: Why the Solutions to America’s 
Most Stubborn Social Crisis Have Not Worked - And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. Effective rebuttal to file right 
wing proponents of prison building. Fact based argument showing crime 
is driven by poverty. Debunks prison myths and discusses 
proven, effective means of crime prevention. 1019 

Twice the Work of Free Labor: The Political Economy of Convict 
Labor in the New South, by Alex Lichtenstein; Verso, 264 pages. 
$19.00. History of prison slave labor in industrializing the post civil war 
Southern economy. Explains how prison slavery was an integral part of the 
American economy in the post civil war era. Puts today’s 
prison slave labor practices into context. 1012 

States of Confinement: Policing, Detention and Prison, revised and 
updated edition, by Joy James; Saint Martins Press, 368 pages. 
$19.95. Activists, lawyers and journalists expose the I 

criminal justice system’s deeply repressive nature. 1 032 |__[ 

Ten Men Dead: the story of the 1981 Irish hunger strike, by 
David Beresford; Atlantic Monthly Press, 334 pages. $13.50. Relies 
on secret IRA documents and letters smuggled out from the IRA 
political prisoners during their 1981 hunger strike at I 
the infamous Long Kesh prison in Belfast. 1006 
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Criminal Injustice: Confronting the Prison Crisis, by Elihu 
Rosenblatt; South End Press, 374 pages. $18.00. A radical critique of 
the prison industrial complex. Includes writing by many! 

PEA writers. 1009 

Worse Than Slavery: Parchman Farm and the Ordeal of Jim 
Crow Justice, by David Oshinsky; The Free Press, 306 pages. $14.00. 
Historic analysis of modem prison slave labors roots in chattel slavery. 
Focuses on prison plantations and self sustaining prisons. Analyzes the 
impact segregation had in ensuring blacks were imprisoned and their 
labor exploited. Must reading to understand prison slave! 

labor today. 1007 

Acres of Skin: Human Experiments at Holmesburg Prison, by Allen 
Homblum; Routledge Press, 297 pages. $16.00. Exposes the widespread 
practice of using American prisoners in medical and military 
experiments, and of testing cosmetics, drugs and chemicals 
on prisoners that took place until the mid 1 970’s. 1 020 

Soledad Brother: The Prison Letters of George Jackson, by George 
Jackson; Lawrence Hill Books, 368 pages. $16.95. Lucid explanation of 
the politics of prison by a well-known prison activist. More 
relevant now than when it first appeared 30 year's ago.1016 1__[ 

The Politics of Heroin: CIA Complicity in the Global Drug 
Trade, by Alfred McCoy; Lawerence Hill Books, 634 pages. $32.95. 
Latest Edition of the scholarly classic documenting U.S. 
government involvement in drug trafficking. 1014 

No Equal Justice: Race and Class in the American Criminal 
Justice System, by David Cole; The New Press, 218 pages. $15.95. 
Devastating critique showing how the criminal justice system 
perpetuates race and class inequality, creating a two! 
tiered system of justice. 1028 

New to PLN! Machinery of Death: The Reality of America’s 
Death Penalty Regime, By David Dow and Mark Dow, Routledge, 
304 pages. $17.95. Reveals how race and poverty matter, how inno- 
cent people end up on death row and how constitutional 
rights are ignored by state and federal judges. 1043 
NOTE! All books ordered AT THE SAME TIME as a 3 or 4 year 
subscription will be mailed at no charge To THE SAME AD- 
DRESS as the subscription bonus book. 



Marijuana Law: A Comprehensive Legal Manual, by Richard Boire, 
Ronin, 271pages. $17.95. Examines how to reduce the probability of arrest 
and successful prosecution for people accused of the use, sale or possession of 
marijuana. Invaluable information on legal defenses, search! 

and seizures, surveillance, asset forfeiture and drug testing. 1008 1 

Prison Madness: The Mental Health Crisis Behind Bars, by Teny 
Kupers & Jossey Bass, 245 pages. HARDBACK ONLY. $25.00. 
Psychiatrist writes about the mental health crisis in American prisons 
and jails. Covers all aspects of mental illness, prison rape, racism, 
negative effects of long term isolation in control units and much more. 
Prisoners please include any required authorization! 
form for a hard-cover book with your order! 1 003 

Prison Masculinities, edited by Don Sabo, Terry Kupers and Willie 
London, Temple Univ. Press, 296 pages. $24.95. Explores how prisons mirror 
the worst aspects of society-wide gender relations. Includes! 
essays by activists, academics, and prisoners. 1039 

All Things Censored: Mumia Abu-Jamal, edited by Noelle Hanra- 
han, Seven Stories Press, 303 pages. $14.95. Includes 
seventy-five articles written by Abu-Jamal. 1040 

The Celling of America: An Inside Look at the U.S. Prison Industry, 

edited by Daniel Burton Rose, Dan Pens and Paul Wright; Common 
Courage Press, 1998, 264 Pages. $19.95. The Prison Legal News anthology 
that in 49 essays presents a detailed “inside” look at the workings of the 
American criminal justice system today. 1001 T 

Spanish Edition Now Available for $19.95 1044 
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Know Your Rights! 


Get The Hands-On Guides 
That Have Helped Thousands 


Buy Your Copy Today! 

Due to budget cuts, if 
you don’t buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your copies 
today to make sure 
you have the hands- 
on help £ 

you need! Jnf 


Prisoners’ Self-Help Litigation Manual, 3rd Edition us$32.95 


Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston andDaniel Manville, this valuable publication includes an outline of Federal and State legal sys- 
tems and relevant terminology. This essential resource will help you to understand your rights, and will 
present possible remedies. 

This publication includes: 

• Conditions of Confinement • Civil Liberties in Prison • Equal Protection of the Laws 

• Procedural Due Process • Litigation • Pre-Ttial Detainees’ Rights • Action, Defenses and Relief 
•Legal Research and Writing 


Introduction to the Legal System of the United States us$29.50 
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Compensating the Wrongly Convicted, or Not 

by Matthew T. Clarke 


H undreds of thousands of men 
and women are hidden from 
society — social failures convicted of 
felonies — behind concrete walls and ra- 
zor wire in isolated parts of our country. 
Nestled among them are society’s si- 
lenced victims — the wrongfully 
convicted. 

Society is loath to admit its mis- 
takes. Citizens would rather believe the 
police are trustworthy than accept they 
plant evidence. The community would 
rather believe that a criminal was cap- 
tured and brought to justice than a crime 
remains unsolved. Prosecutors who 
have publicly accused a person of a 
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crime are reluctant to admit a mistake. In- 
dictments and press releases are the 
life-blood of public officials. 

This bias is further magnified when a 
series of similar crimes occurs, causing 
community pressure on police, judges, 
and prosecutors to find and convict some- 
one — anyone. Harried prosecutors 
manipulate police, forensic experts, and 
other witnesses to conform their testi- 
mony to the desired outcome. All this leads 
to conviction of the innocent along with 
the guilty. Once convicted, this injustice 
is seldom undone. 

It is uncomfortable to believe that in- 
nocent people are in prison or 
worse — executed. Therefore, prosecutors, 
police, witnesses, judges, juries, victims 
and the media join in a great festival of 
public denial insisting that wrongful con- 
victions are rare and never happen locally. 
DNA science proves otherwise. Still the 
wrongly accused are hampered in their 
attempts to prove their innocence. Those 
who are lucky enough to unquestionably 
prove the injustice are shunned. The 
stigma of a serious felony conviction re- 
mains. Compensation is usually 
nonexistent or woefully inadequate. 
Society’s denial revictimizes the wrongly 
convicted. 

The advent of sophisticated DNA 
testing has led to a dilemma society has 
never before faced: how to compensate 
large numbers of ex-prisoners who have 
absolute scientific proof of their inno- 
cence. Ironically, public officials often 
point to the exonerations as proof that 
“the system is working” even when more 
than a decade of the victim’s life was sto- 


len. Never is it mentioned that, in the vast 
majority of cases, no DNA evidence is 
available — indicating that the DNA exon- 
erations are but the tip of an iceberg of 
misery suffered by the wrongly convicted. 

The Associated Press tracked down 
110 men whose cases had been over- 
turned by DNA evidence. They had 
served a total of 1,149 years in prison; an 
average of 10.5 years per prisoner. Two- 
thirds are black or Hispanic. Around 
two-thirds were convicted by mistaken 
eyewitness testimony. 14 percent owe 
their convictions to mistakes or miscon- 
duct by forensic experts. Some were 
coerced by police or prosecutors into 
confessing to crimes they did not com- 
mit. The threat of the death penalty is a 
persuasive inducement to confess to save 
your life. Nine who confessed were fully 
or borderline mentally retarded. 

Despite the fact that the wrongful 
imprisonment usually came during criti- 
cal wage-earning years when careers and 
families are built, only slightly more than 
a third of the wrongly convicted have re- 
ceived any compensation. Even when 
faced with irrefutable proof of innocence, 
prosecutors often threaten lengthy de- 
lays if the innocent person doesn’t “cop 
a plea” for “time served,” a tactic which 
results in immediate release, but allows 
neither monetary compensation nor the 
recovery of any personal honor. 

Some of the victims can never be fully 
compensated. Henry Myron Roberts died 
of heart failure in a Maryland prison in 
1 995 . He was convicted of the murder of 
his two nephews, but had always main- 
tained his innocence. On April 9, 2002, 
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Wrongly Convicted 
(continued) 

another man was convicted of the same 
murders after confessing to the crimes. 
According to Roberts’ lawyer, he had no 
family to rejoice over his exoneration or 
sue the persons responsible for the in- 
justice. 

48 year-old Larry Johnson spent 18 
years of his life in a Missouri prison fol- 
lowing his conviction for a rape he didn’t 
commit. However, Missouri, like 34 other 
states, has no statute guaranteeing com- 
pensation for the wrongly accused. 
Therefore, he may have to be satisfied 
with the free flight to St. Louis and 
mumbled apology he was given when the 
jail door was opened. 

In some cases official misconduct is 
involved. Walter McMillian spent six 
years on Alabama’s death row after a 
wrongful conviction. Evidence proved a 
sheriff’s deputy hid evidence of 
McMillian’s innocence. At the time of his 
exoneration in 1 993, Alabama had no com- 
pensation law. McMillian filed a civil 
rights suit against the county, the sheriff, 
and the deputy. He lost the suit against 
the county in 1997 when a strongly di- 
vided U. S. Supreme Court ruled against 
him on a legal technicality. McMillian v. 
Monroe County, Ala., 520U .S. 781 (1997). 
Fortunately for McMillian, he had already 
settled with other parties in the case for 
an undisclosed amount. Thus, he was left 
with at least some compensation. 

McMillian’s case helped lead to the 
passage of an Alabama law on compen- 
sation. However, for many other 
exonerated people in states without com- 
pensation laws, there is no one to sue. To 
sue the police or a prosecutor, an exoner- 
ated person must first have proof of 
malicious intent. Many wrongful convic- 
tions are accidents not caused by 
intentional malice. Even with such proof 
of malice, an exonerated person faces 
hurdles ranging from difficulty in finding 
a lawyer who is willing to “sue the sys- 
tem” to years of entanglement in the 
courts battling federal and state laws giv- 
ing witnesses, prosecutors, judges, and 
police immunity from suit. This explains 
why the $36 million settlement in the 
highly publicized case of seven men re- 
leased after spending between 1 1 and 17 
years on Illinois’s death row represents a 
unique case. 
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Other factors were also involved in 
the record $36 million settlement. 14 law- 
yers, including the legendary Gerry 
Spence, represented the exonerated men. 
A full-scale prison cell was constructed 
in the courtroom as an exhibit. 

“It was like the perfect storm,” said 
Peter King, one of the attorneys. “We had 
a great set of facts and a combination of 
really good lawyers.” 

No wonder Cook County wanted to 
settle before trial. 

Even where compensation laws ex- 
ist, there is frequently an absurdly low 
cap on compensation. In the federal 
system, the maximum compensation al- 
lowed is $5,000; in New Hampshire, 
$20,000; in Wisconsin, Ohio and Iowa, 
$25,000; in Illinois and North Carolina, 
$150,000; in Maine, $300,000; and in 
Texas, $500,000. In Alabama, compen- 
sation is limited to a maximum of $50, 000 
per year. California limits compensation 
to $ 100 per day, while New Jersey’s limit 
is twice the exonerated person’s annual 
pay. West Virginia’s limit is “reasonable 
damages” and Tennessee’s limit is “ac- 
tual damages.” Only New York and D.C. 
have no cap on compensation. Addition- 
ally, most states and the federal 
government require that an exonerated 
person receive an official pardon as well 
as be exonerated by the courts before any 
compensation is paid. 

A. B. Butler received a check from 
the State of Texas following his exonera- 
tion and pardon two years ago for a 
wrongful rape conviction. The check for 
$27,854 amounted to an average of $4.60 
a day for the 16.5 years he spent in prison. 

“It should have been more, and it 
could have been more,” sighed Butler, 
“But I just look at it as a blessing that I’m 
free. I take what 1 have and move on. 
There’s always tomorrow, and that’s what 
I look forward to.” 

Ray Krone was released from an Ari- 
zona prison on April 10, 2002, over ten 
years after he was wrongly arrested for 
murdering a young woman. When 
Krone’s attorney, Christopher Plourd, 
convinced a judge to run DNA samples 
lifted from the victim’s body through a 
federally-sponsored sex offender DNA 
database, they discovered that the mur- 
derer was actually a sex offender who was 
incarcerated in Arizona. Upon his release, 
Krone - who lost his house, dune buggy, 
boat, retirement savings, and $30,000 a 
year Postal Service job — received an apol- 
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ogy from the prosecutors and $50, the 
same amount paid to any released pris- 
oner. 

Although there is no vocal lobby 
opposing compensation to those who are 
exonerated, the state legislatures seem to 
be in no hurry to pass compensation stat- 
utes in the states lacking them. Last year, 
Oklahoma Governor Frank Keating ve- 
toed a bill passed by the state legislature 
which would have provided up to 
$200,000 to wrongly convicted persons. 
He said that it would have created liabil- 
ity even when the state did nothing 
wrong and that this was too much to ex- 
pect of a system sometimes afflicted by 
honest human error. 

There can be no doubt of the need 
for compensation statutes. Vincent Moto, 
a 39-year-old father of four who was 
wrongly convicted of rape and imprisoned 
in Pennsylvania for 10.5 years says it de- 
stroyed his family. Richard Danziger, 31, 
spent 1 990-200 1 in Texas prisons after his 
wrongful conviction for rape. While he 
was incarcerated, another prisoner as- 
saulted Danziger causing permanent brain 
damage. His sister, whom he lives with, 
noted that he can do little other than watch 
TV and go to the park. 

Often the exonerees’ families have 
suffered right along with them and con- 
tinue to suffer following their release. 
Imelda Shapiro is the mother of David 
Vasquez, a borderline retarded man who 
confessed after he was wrongly identi- 
fied by a witness as being the man who 
lurked outside the home of a woman who 
was raped and murdered. Shapiro said 
that both her life and her son’s were de- 
stroyed by his wrongful conviction. This 
suffering continues despite the exonera- 
tion. 

“We can’t afford to go out, and I’m 
afraid to go out,” said the weeping 
Shapiro, noting that some people will for- 
ever believe her son guilty, despite the 
fact that four years after Vasquez’s con- 
viction, DNA evidence proved that the 
real killer was a serial rapist. 

Even exonerees who successfully 
sue often are faced with other difficulties 
related to their imprisonment. Clarence 
Bradley, freed from death row in Texas 
after nine years, sued for wrongful im- 
prisonment and was soon hit with a 
$50,000 bill from the State for the delin- 
quent child support and interest that 
accrued during his imprisonment. Louisi- 


ana exoneree Clyde Charles, has been 
swamped by medical bills and overdue 
property taxes since his release in 1999. 
Ironically, the same DNA test that exon- 
erated Charles after 19 years in prison,, 
led to the conviction of his brother Mario, 
who received a life sentence for the same 
rape. A bill to compensate Charles stalled 
in the Louisiana legislature when detrac- 
tors pointed out that his brother’s silence, 
not just the State’s errors, led to Charles’s 
incarceration. 

Compensation may also be a long 
time coming. Freddie Lee Pitts was 19 when 
he was convicted of murder in 1963 in 
Florida. Exonerated in 1975, he had to wait 
until 1998 for the legislature to pass a law 
to compensate him and his brother, co- 
defendant Wilbert Lee Pitts. Each 
received $500,000 after seeking $1.5 mil- 
lion. Freddie Lee Pitts refused to appear 
at a ceremony with the bill’s sponsor, call- 
ing it a “cheap political cop-out.” 

4 1 year-old Kirk Bloodsworth, exon- 
erated in 1993 of a Baltimore, child 
rape-murder conviction, received 
$300,000 tax-free from the Maryland leg- 
islature. After subtracting legal expenses 
and outstanding student loans, about 
$ 1 00,000 remained. He spent that in about 
two years. 

“You have a lot of suddenly appear- 
ing friends, and you want to be accepted 
... so you spend like crazy,” says 
Bloodsworth. “You realize when (the 
money’s) gone that you were ... looking 
to get rid of this shadow that follows you. 
Even if you’re exonerated, some people 
still treat you like you’re guilty.” 

Bloodsworth doesn’t think the com- 
pensation was adequate. He was branded 
a child molester/murderer and spent close 
to a decade in prison, including 2.5 years 
on death row. 

“The state was ready to kill me,” 
Bloodsworth said, his voice rising, “and 
I got $300,000.” 

David Shawn Pope, who received 
$385,000 after spending 15-years in a 
Texas prison for a rape he didn’t commit, 
went on a spending spree as soon as he 
was released. Pope benefited from a Texas 
law passed last year which raised the com- 
pensation cap up to $25,000 per year of 
incarceration with a maximum of $500,000. 

“To be honest with you, when I got 
out, I was pretty lonely,” said Pope. 
“Spending money can be an addiction. It 
makes you feel better.” 


Only in the rarest of cases are law 
enforcement officials prosecuted for 
their part in convicting the innocent. 
Rolando Cruz has such a case. Con- 
victed of murdering a 10-year-old girl, 
Cruz and two co-defendants received 
a $3.5 million settlement from DuPage 
County, Illinois after seven law en- 
forcement officials were indicted for 
falsifying evidence against them. The 
seven were acquitted in 1999. 

Sometimes defense attorneys, not 
the state, are to blame for the wrongful 
conviction. Even then, compensation 
is hard to come by. Anthony Hicks, re- 
leased in 1996 after a wrongful 
conviction led to five years in a Wis- 
consin prison, sued his lawyer for not 
requesting the right kind of DNA test- 
ing. A jury awarded him $2.6 million, 
but a court of appeals overturned the 
award, ordering Hicks to prove his in- 
nocence (not just that he would not 
have been convicted) in a new trial. 

Even when the true criminal comes 
forth, getting exonerated may not be so 
easy for the wrongly convicted. Consider 
the case of Richard Danziger and Chris- 
topher Ochoa. In 1990, Ochoa was 
convicted of the rape and murder of Aus- 
tin, Texas Pizza Hut employee Nancy 
DePriest. Threatened with the death pen- 
alty, Ochoa changed his story several 
times and eventually confessed to the 
crime, implicating Danziger. To avoid 
the death penalty, Ochoa testified 
against Danziger, who steadfastly main- 
tained that police and Ochoa were 
lying, but was nonetheless sentenced 
to death. 

Starting in 1996, another Texas pris- 
oner, Achim Josef Marino, a born-again 
Christian, began his attempts to get the 
attention of law enforcement officials 
and the ACLU. He wrote the Austin 
police, a Austin newspaper, and Aus- 
tin branch of the ACLU, confessing to 
the crime and telling them that the Pizza 
Hut night deposit bag and DePriest’s 
keys could be found in his parent’s 
house. After receiving no response, 
Marino wrote then-governor George 
Bush in 1998, explaining how he com- 
pleted the AA 12-Step program, found 
Christianity, and felt compelled by his 
religion to confess the crime and point 
to where the evidence could be found. 
Again no immediate action resulted 
from the letter. 
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Wrongly Convicted 
(conclusion) 

Finally, the Innocence Project be- 
came involved in the case. DNA tests 
have shown that neither Ochoa nor 
Danziger’s DNA matches the semen 
found in DePriest. Tests are being con- 
ducted to see if the semen’s DNA 
matches Marino’s DNA. Ochoa and 
Danziger languished in prison until late 
2001 . 


Other problems face newly released 
exonerees. “The people who come out of 
this are often very, very severely dam- 
aged human beings who often don’t ever 
fully recover,” says Rob Warden, execu- 
tive director of Northwestern University 
School of Law’s Center on Wrongful Con- 
victions. “Lightning strikes, they come 
out,” he says, “and they’re in bad, bad 
shape.” 

According to Elize Kaplan, deputy 
director of the Innocence Project the or- 
ganization will soon broaden its focus to 


include compensation for the wrongly 
convicted. 

“All of these people deserve some- 
thing for their time in prison. They 
need a lot more financial support and 
other kinds of support too, ranging 
from job skills, to mental health, fam- 
ily-related issues, and depression,” 
said Kaplan. H 

Sources: Associated Press, Seattle News- 
Tribune, Houston Chronicle, Columbus 
Dispatch, USA Today, ABCNEWS.com. 


Veterans’ Disability Check Unlawfully Seized 
to Pay State Restitution Fine 

by John E. Dannenberg 


T he Third Circuit US Court of Ap- 
peals held that a New Jersey stat- 
ute providing for seizure of a prisoner’s 
federal veterans’ disability benefits check 
to pay a state restitution fine was void 
because federal law protecting those ben- 
efits preempted state law. The court 
further held that such seizure without 
notice or a hearing violated due pro- 
cess rights, and that the prisoner’s 
rights - including claims for related re- 
taliation - were enforceable under 42 
U.S.C. § 1983. 

Vincent M. Higgins, a partially dis- 
abled US Army veteran, received a ten 
year sentence and a $ 1,000 victim restitu- 
tion fine in New Jersey state court for 
aggravated sexual assault. While incar- 
cerated at the Adult Diagnostic and 
Treatment Center (ADTC) in Avenal, NJ, 
he was sent a $7,608 federal check for vet- 
erans disability benefits. ADTC staff 
declined to follow their normal endorse- 
ment/deposit procedures to put Higgins’ 
money into his prison trust account, but 
rather demanded he first sign over $ 1,000 
to pay his fine. Higgins refused, instead 
authorizing disbursement of the $7,608 in 
the form of checks to payees of his own 
choosing - not including the state resti- 
tution hind. He further wrote ADTC Asst. 
Superintendent Grace Rogers and ad- 
vised her that his veterans check was not 
subject to attachment by ADTC, pursu- 
ant to federal statutory protections in 38 
U.S.C. §5301. 

When ADTC refused to comply with 
Higgins’ ten day performance demand, he 
made good on his threat to sue in US Dis- 


trict Court. Perhaps not surprising to PLN 
readers, Higgins next found himself in a 
365 day ad-seg placement for what he al- 
leged were false and retaliatory charges. 

The district court summarily dis- 
missed Higgins’ claims for failure to state 
a claim upon which relief could be granted 
- offering no explanation why his § 5301- 
related actions were “moot.” 

The Third Circuit vacated. The court 
first ruled that Higgins had a federal right 
created by federal statute (§ 5301), viola- 
tion of which he could seek redress for 
upon passing a three part test to verify 
factual sufficiency of such a claim. Rely- 
ing upon Blessing v. Freestone, 520 US 
329, 341 (1997), the court reached the im- 
portant holding that “§5301(a) provides 
a federal right that is enforceable under § 
1983,” thus permitting Higgins’ § 1983 
action to proceed. 

The court cited with approval a re- 
cent Ninth Circuit ruling (Nelson v. Heiss, 
271F.3d891 (9 th Cir. 2001)) [PLN, Mar. ‘03] 
holding that §5301 prohibited California 
prison officials from recouping a 
prisoner’s prior approved medical appli- 
ance cost deductions from a veterans’ 
benefit check. Indeed, the court found 
Higgins’ claim even more compelling than 
Nelson’s because Higgins had put ADTC 
on written notice to not violate his §530 1 
rights. 

As to the tension between §5301 and 
New Jersey’s statutes for collection of 
fines from prisoners, the court ruled that 
ADTC’s actions met the test for being a 
“levy,” and thus conflicted with Higgins’ 
federal statutory protection against such 


levies. Applying the US Constitution’s 
Supremacy Clause, the court ruled that 
§5301 tramped state law and ruled the 
state law void. 

Reviewing Higgins’ due process 
violation claim, the court held that the 
taking of his funds without notice or a 
hearing violated his Fourteenth 
Amendment rights depriving “any per- 
son of life, liberty, or property, without 
due process of law.” In fact, the court 
observed that these rights attached at 
the moment Higgins was so deprived, 
thus protecting his right to sue for a vio- 
lation of those rights - if only for nominal 
damages, citing Carey v. Piphus, 435 U.S. 
247(1978). 

Finally, the court noted that the dis- 
trict court failed to explain why it 
dismissed Higgins’ claim for retaliation. 
The Third Circuit held that retaliation for 
the exercise of a constitutional right (here, 
right of access to the courts regarding 
his rights under §5301 and the Due Pro- 
cess Clause) was itself actionable under 
§ 1983. 

Accordingly, the court vacated the 
district court’s ruling in its entirety and 
remanded with directions to permit 
Higgins to amend his complaint to prop- 
erly allege a § 1983 claim for retaliation 
for the exercise of his federal rights. 
See: Higgins v. Beyer, 293 F.3d 683 (3 rd 
Cir. 2002). Note: PLN readers outside 
of New Jersey and California who are 
eligible for veterans’ benefits should 
be able to use this case law to protect 
against such illegal prison/jail levies. 
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Dallas Police Convicted of Framing Drug Defendants, 
DA Refuses to Help Innocent Prisoners 

by Matthew T. Clarke 


I n April, 2000, former Dallas police 
officers Quentis Roper and Daniel 
Maples were convicted of extorting more 
than $ 1 25,000 from drug dealers and illegal 
immigrants and falsifying evidence against 
those who refused to pay. Senior Cpl. Mark 
Delapaz and officer Eddie Herrera were 
placed on administrative leave after addi- 
tional false arrest allegations surfaced. 

Enrique Alonso, an informant, 
pleaded guilty on September 6, 2002, to 
conspiring to plant fake drugs on inno- 
cent people after it was discovered that 
the “narcotics” from numerous drug 
busts was crushed pool chalk or gyp- 
sum. He faces 4 1 to 5 1 months in federal 
prison. Two other informants connected 
to the scandal had already pleaded guilty. 

Thomas Wayne Williams, a falsely 
accused drug defendant who had been 
sentenced to life in prison, received a 
commutation of his sentence from the 
Texas governor. At least two other falsely 
convicted prisoners with lengthy sen- 
tences received similar commutations. 


The Dallas District Attorney’s Office 
has dismissed more than 80 pending 
cases involving fake drugs. Many were 
dismissed because the defendants’ testi- 
mony was needed to convict Roper and 
Maples. However, the DA’s office did not 
seek out all of those who had been con- 
victed, citing a lack of staff. An additional 
reason for not publicizing the false con- 
victions is the DA’s alleged fear that 
prisoners would begin to make false ac- 
cusations that they were victims of police 
extortion. 

According to Dallas County First 
Assistant DA Mike Carnes, District At- 
torney Bill Hill’s policy is “not to seek out 
possible wrongful convictions even when 
cases from the same questionable origins 
have been thrown out.” The policy re- 
quires the prisoner to pursue the case and 
prove that the conviction was false. 

Law Professors Bruce Green and 
Stephen Gillers, experts on legal ethics, 
find fault with such a policy. They de- 
scribe it as a failure to carry out the 


prosecutor’s obligation to convict only 
the guilty. 

Two years ago, the DA’s office had 
the 30-year sentence of Anthony Lynn 
Curlin and 1 5-year sentence of John Harp, 
two other convicted prisoners, thrown 
out so that they could testify against 
Roper and Maples. They then closed the 
book on the falsely convicted. Williams 
would still be languishing in prison had 
he not used newspaper clippings about 
the trial to persuade a skeptical appellate 
attorney to take up his cause. He was 
lucky: most of the victims were illegal im- 
migrants with little or no ability to read or 
write English. Thus, they would never 
have read the newspaper accounts. No 
one knows how many more innocent pris- 
oners fetter away their lives in Texas 
prisons for refusing to bow to police ex- 
tortion. Apparently, the Dallas DAdoesn’t 
care. H 

Sources: Dallas Morning News, Fort 
Worth Star-Telegram 
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California Prison Guards’ Attorneys Convicted in Dog Mauling 


O n March 21, 2002, a San Fran- 
cisco, California husband and 
wife attorney team, Robert Noel and 
Marjorie Knoller, who for years had de- 
fended prison guards at maximum security 
Pelican Bay State Prison (PBSP), were them- 
selves convicted of manslaughter when 
their two 120 lb. Presa Canario dogs at- 
tacked and chewed to death a lesbian 
neighbor in the hallway of their upscale 
Pacific Heights condominium complex in 
January, 2001. 

At trial, a lurid interconnection was 
exposed revealing that the dogs had 
been attack-trained at a training camp 
hired by their actual owners - Aryan 
Brother affiliated life prisoners at PBSP 
- one of whom the attorneys had lately 
adopted in a rare adult adoption pro- 
cedure. Yet a new twist emerged in 
October, 2002, when the attorneys were 
implicated in complicity with guards 
and guards’ union (CCPOA) officials 
in the alleged earlier murders of targeted 
prisoners at PBSP by Aryan Brother- 
hood gang members. Two of the same 
guards were then convicted in federal 
court of conspiring to violate the civil 
rights of the victim prisoners; one of the 
guards had already served four years in 
prison for similar state convictions. 

Attorney Marjorie Knoller was tak- 
ing Bane and Hera, two Presa Canario 
dogs (a Spanish breed used to hold 
down bulls for matadors), who had been 
bred and trained at a Christian outreach 
program near PBSP to protect metham- 
phetamine laboratories for their 
incarcerated owners, for a walk. While in 
the corridor of their posh condominium 
complex, the dogs broke loose and at- 
tacked neighbor Diane Whipple, a 33 
year-old athlete and lacrosse teacher who 
lived in the building with her partner 
Sharon Smith. Puncturing Whipple’s 
throat, crushing her larynx and ripping 
off her clothes in a frenzied 20 minute at- 
tack, Bane and Hera seemed driven by 
instinct to kill their victim. Although 
Knoller claimed she attempted to pull the 
dogs off, and was herself bloodied in the 
gruesome ordeal, her story had to be con- 
sidered in the larger context of the history 
of these dogs and Knoller ’s and Noel’s 
shadowy relationship with Aryan Broth- 
erhood prisoners. 


by Marvin Mentor 

Many interactions in the lives of the 
attorneys, prisoners, drug dealers, and 
guards emerged at trial. It was alleged that 
Marjorie Knoller herself had sex with the 
male dog Bane. A theory was advanced 
that the dogs had been trained to detect 
women’s hormonal odors which may have 
been present on the victim during men- 
struation. The very recently adopted son 
of Knoller and Noel, life prisoner Paul 
(“Cornfed”) Schneider sent elaborate 
sensual drawings to them - artworks sus- 
pected by prison officials of containing 
coded messages to Aryan Brotherhood 
associates on the outside. A search of 
Schneider’s Security Housing Unit (SHU) 
cell revealed nude photos of Knoller and 
letters relating to Noel and Knoller hav- 
ing sex with the dogs (which they referred 
to as “the kids”). Knoller later remarked 
that “threesomes are a pretty standard 
erotic fantasy,” that she exchanged erotic 
letters with Schneider, and that she 
“flashed her breasts” in photos she sent 
him via “legal mail.” 

Schneider is himself yet facing a fed- 
eral trial on racketeering and a series of 
murders orchestrated from behind bars, 
and is considered such a security risk (he 
earned his way into the Aryan Brother- 
hood by stabbing a guard in the neck) 
that police blocked off the Oakland Bay 
Bridge when his secure motorcade 
brought him from PBSP to San Francisco 
to testify at trial. 

Part of the web woven in this case 
was the interaction between Noel and 
Knoller with PBSP guards and prisoners. 
F or years, Noel and Knoller had defended 
(mostly unsuccessfully) PBSP guards in 
their grievances against the prison, in- 
cluding those accused of fomenting 
in-prison murders or shooting prisoners 
on the yard in staged “fights.” When the 
state called Schneider to testify in such a 
case against Noel’s client PBSP guard 
Jose Garcia, Schneider refused to coop- 
erate. Schneider’s dogs were bred and 
trained near PBSP under business rela- 
tions monitored by the attorneys, who 
themselves had an insatiable fascination 
for this killer breed. 

But the dog training appeared to be 
just a sideshow to a prison drug con- 
spiracy involving guards and prisoners. 
The guards suspected of such dealings 


were themselves indicted and/or convicted 
of conspiracy with Aryan Brotherhood 
gangsters to seek out and kill child mo- 
lesters at PBSP. In a current civil suit by 
the family of one of the murder victims, 
more guards and even CCPOA officials 
are being charged with conspiracy to 
murder a “shot-caller” who was rumored 
willing to rat on some of the involved 
guards [PLN, Apr. ‘03, California Guards 
Convicted of Arranging Prison Beatings]. 

San Francisco’s vocal gay and les- 
bian community made such large public 
outcries about Whipple’s murder that the 
trial had to be moved to Los Angeles. Noel 
was charged with keeping a dangerous 
animal as well as involuntary manslaugh- 
ter in not properly restraining it. Knoller 
was similarly charged, but with the added 
offense of second degree murder, on the 
theory that she knew the constant dan- 
ger her dogs presented to Whipple, but 
nonetheless allowed the killing to even- 
tually occur. 

Knoller’s attorney Nedra Ruiz made 
headlines when she tried to reenact the 
sensational killing in front of the jury by 
lying on the floor and physically simulat- 
ing the claimed protective actions of her 
client. Testimony came from neighbors 
who had been threatened by the dogs 
and of previous threats by Bane on 
Whipple. It didn’t help Knoller that she 
had referred to Whipple dispassionately 
as a “mousy blond.” 

The jury found both attorneys 
guilty. In a first-of-its-kind prosecution, 
Knoller was found guilty of second 
degree murder based upon a theory of 
knowingly letting the trained attack 
dogs come in contact with Whipple, 
thus satisfying the “implied malice” el- 
ement of murder. Her attorney argued 
in post trial motions to the judge that 
there was insufficient evidence to 
prove Knoller had the requisite “sub- 
jective awareness” to sustain the 
murder conviction. The court agreed, 
and sentenced Knoller on June 17, 
2002, like Noel, to four years for invol- 
untary manslaughter. The state is 
appealing her reduction. Noel is doing 
his time in Oregon. U 

Sources: San Francisco Daily Journal, 
Rolling Stone 
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Kansas Tobacco Smuggling 
Conviction Upheld 


T he Kansas Supreme Court up- 
held Audra Watson’s conviction 
for smuggling tobacco into the county 
jail in Pratt County, Kansas. That court 
rejected Watson’s argument that the stat- 
ute under which she was convicted, KSA 
§ 21-3826, was unconstitutionally vague 
and could not be applied to convict her 
of smuggling tobacco into the jail. 

In April 2000, Watson was caught 
sliding an envelope under a door at the 
jail. The envelope contained ten Camel 
Cigarettes. Prisoners at the jail were 
given written notice that tobacco was 
prohibited, there was a “No Smoking” 
sign outside the jail entrance, and there 
was a sign listing items that could be 
given to jail prisoners, which did not in- 
clude tobacco products. Watson was 
convicted of smuggling contraband into 
the jail, under KSA § 21-3826 et seq, and 
given probation. She appealed the con- 
viction, contending that the statute was 


unconstitutionally vague because it did 
not list tobacco as contraband which 
could trigger a conviction under that stat- 
ute. 

The Kansas Supreme Court recognized 
that a criminal statute is unconstitution- 
ally vague if it does not notify possible 
violators of what conduct is punishable, 
with sufficient clarity that an average per- 
son would understand what conduct it 
forbids. That court concluded, however, 
that the statute clearly forbade smuggling 
contraband into the jail, and that the 
posted signs and written notice to pris- 
oners that tobacco was prohibited in the 
jail gave Watson sufficient advance no- 
tice that tobacco smuggling could trigger 
a conviction under KSA § 21-3826. The 
court also found that allowing jail admin- 
istrators to determine what is contraband 
in the jail did not violate the separation of 
powers doctrine. See: Kansas v. Watson, 
44 P.3d 357 (Kan. 2002). | 
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From the Editor 


by Paul 

A s PLN goes into its fourteenth 
Dublishing year, we have ex- 
panded our size to 40 pages to bring 
readers more information about prison 
and jail issues than ever before. Despite 
a prison and jail population at an all time 
high of more than two millions people 
imprisoned, the state of the prison press 
is in perilous decline. In the 1970’s and 
80’s, dozens of publications around the 
country reported on prison and jail is- 
sues. California alone had at least six. 
Today, very few publications report on 
prison and jail issues from a prisoner 
perspective. All too often the only 
news that emanates from prisons and 
jails is press releases issued by prison 
officials. 

Likewise, no other publication cov- 
ers prison and jail litigation on a national 
scale from the plaintiff’s perspective. If 
you like what you read in PLN and be- 
lieve in the role of the prison press 1 hope 
you can help support it financially. PLN 
relies almost exclusively on its readers 
and individual donors to continue our 
publishing mission. By now subscribers 
should have received a fund-raiser mail- 


Wright 

ing from PLN requesting your support. 
Simply put, we rely on you, our readers, 
to continue publishing as we have for the 
past 13 years and need that support to 
keep going. 

In this issue of PLN we explore the 
issue of innocent people imprisoned for 
offenses they did not commit as well as 
the damage remedies available to them 
upon release. PLN will cover the issue of 
exonerated prisoners in future issues as 
well as lawsuits and litigation surround- 
ing their attempts at claiming damages. 

As always, we welcome story ideas 
and suggestions as well as article sub- 
missions from our readers. If there is a 
story you think is important but is not 
being covered, let us know about it. As 
always, please keep sending news clip- 
pings as they are a useful source of 
information for PLN and in developing 
news and stories. Most prison news is 
reported as a local story and rarely makes 
it into the national media. If something 
newsworthy is going on in your neck of 
the woods, let PLN know about it. 

Enjoy this issue of PLN and please 
encourage others to subscribe. E 


Send $1 or 3-fcs for 
SPRING & SUMMER 2003 
Catalog. 

The Magazine Wizard 
PO Box 1846-PLN 
Bloomington, IN 47402-1846 
wizard@magwiz.com 
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Mississippi Pays $6 Million For Empty Prison Bunks 

by Matthew T. Clarke 


I n a highly politicized move, the 
Mississippi Legislature passed a 
budget paying Wackenhut Corporation 
(WC) and Corrections Corporation of 
America (CCA) millions of dollars for un- 
needed private prison bunks, despite 
Mississippi Governor Ronnie 
Musgrove’s attempts to prevent it. At is- 
sue is how to house Mississippi’s 19,000 
plus state prisoners. 

Faced with $1.4 million in federal 
court ordered fines due to overcrowding, 
Mississippi contracted with private com- 
panies to build and run five private 
prisons in Marshall, Leflore, and 
Wilkinson Counties, Meridian and Wal- 
nut Grove. 

In 2001, amid criticism that new pris- 
ons were increasingly bring viewed by 
local officials as a tool for economic de- 
velopment, Musgrove vetoed efforts to 
build even more private prisons. However, 
the Legislature overrode Musgrove’s 
veto, appropriating $6 million more than 
was needed to run the private and re- 
gional prisons. Subsequently, a report by 
a legislative watchdog lowered the num- 
ber of prisoners required for private and 
regional prisons to break even. This led 
critics to accuse the government of pay- 
ing for “ghost prisoners” as a form of 
corporate welfare [PLN, Nov. ‘01]. 

In 2002, state spending on prisons 
and lack of spending on education and 
Medicare again caused controversy. 
Nonetheless, the Legislature appropri- 
ated $233 million to the state’s prison 
budget, allocating $54.7 million of it ex- 
clusively to fund existing private prisons. 
Calling the overfunding of private pris- 
ons “unconscionable,” on April 9, 2002, 
Musgrove vetoed the funding allocation 
to private prisons. 

In his veto message, Musgrove 
stated that, “once again, the special 
friends of the private prison industry won 
the day, funding fully private prisons at a 
higher level than our state and regional 
facilities.” 

Relying upon an opinion from Mis- 
sissippi Attorney General Mike Moore 
that Musgrove’s partial veto was void 
because it only vetoed the portion of the 
bill dealing with how the $54.7 million must 
be spent, legislators failed to vote on a 
veto override. 


Moore still insists the veto is void 
and legislators “didn’t want to dignify a 
null veto with an override vote.” How- 
ever, Musgrove claims that he vetoed the 
funding itself and the legislators didn’t 
try to override because he had enough 
support to sustain the veto. Nonetheless, 
Senate Public Health and Welfare Com- 
mittee Chairperson Robert “Bunky” 
Huggins, R-Greenwood said that he could 
have overridden the veto. 

Relying upon a part of the contracts 
with the private prison which allowed ter- 
mination of the contracts if funds are not 
appropriated, on July 5, 2002, Musgrove 
had the Mississippi Department of Cor- 
rections (MDOC) send termination letters 
to each of the private prison contactors. 
This caused political turmoil with 
Musgrove’s opponents like Moore claim- 
ing Musgrove had put the public safety 
at risk. 

Chief among the complaints against 
MDOC and Musgrove was the lack of 
advance notice of the terminations. 

Huggins said that when private 
prison officials “called me Sunday morn- 
ing saying, ‘We just got a letter today 
that we’ll be out of business tomorrow.’ I 
said ‘You’ve got to be kidding me.” 

“They could just put the key in the 
mailbox and walk out,” noted Huggins. 
Yet Huggins’s concerns went beyond the 
issue of public safety when he noted that, 
“Somebody’s got to pay for this prison 
out here. That’s a $22 million investment.” 

“I don’t think it speaks very well of 
the state when we enter into contracts 
with people and ask them to come and 
open business in the state and then we 
pass legislation that puts them out of 
business,” said Huggins. 

“I just can’t do business in this man- 
ner,” Moore said, “If you are going to 
take over private prisons, mail the letters 
30 to 45 days in advance.” 

May Whittington, D-Schlater, said 
she was shocked to hear that Delta Cor- 
rectional Facility (DCF), which lies in her 
district, was threatened. 

Rep. Linda Coleman, D-Mound 
Bayou, vice-chair of the Penitentiary Com- 
mittee said she would have probably gone 
along with looking at how money is be- 
ing spent on private prisons, “but to do 
what they are doing on the first day of 


the fiscal year makes me concerned about 
the public safety.” 

Corrections Commissioner Robert 
Johnson claims that the public safety will 
not be compromised. MDOC spokesper- 
son Jennifer Griffin said MDOC staff had 
been planning how to take over the pri- 
vate prisons, but would not do so until 
Musgrove finished his negotiations. 
Moore maintained that MDOC had no 
plan and that “they are trying to figure 
out what to do.” 

Musgrove began renegotiation of 
the private prison contracts, seeking a 
lower per diem rate. Louise Green, a 
spokesperson for CCA, the company that 
runs DCF in Greenwood and Wilkinson 
County Correctional Facility, noted that 
her company viewed itself as MDOC’s 
partner and was looking forward to con- 
tinued negotiations with the state. 

Musgrove extended the private 
prison contract for 12 days to allow for 
negotiations and a smooth transition to 
MDOC control, if necessary. He then 
called a special session of the legislature 
to deal with the prison funding issue. Prior 
to the special session, Musgrove suc- 
cessfully renegotiated four of the private 
prison contracts and moved to close the 
1 ,0 1 6-bed DCF by September 20, 2002. 

In July, 2002, the legislature met to 
consider a bill which would reduce the 
private prison funding from $54.7 million 
to $48.7 million. The bill, which passed 
34- 1 4 in the Senate, was defeated 64-5 1 in 
the House by the combined lobbying ef- 
forts of private prison operators and their 
friends in the House, according to 
Musgrove. This amounted to a de facto 
refusal to validate Musgrove’s renegoti- 
ated private prison contracts. House 
speaker Tim Ford, D-Baldwyn, openly 
worried that the vote could result in legal 
action against the state. Moore agreed. 

Chair of the House Penitentiary Com- 
mittee Bennett Malone, D-Carthage, said 
the House was sending a strong message 
of disapproval to Musgrove. “We think 
it sets a dangerous precedent in dealing 
with corporations when we make agree- 
ments and then the governor cancels 
them without legislative input,” said 
Malone. 

Legislative Performance Expenditure 
Evaluation Review Committee Chair Max 
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Arender gave Musgrove mixed reviews. 
“The governor is to be commended for 
negotiating lower per-deims with the pri- 
vate prisons,” said Arender. But, he noted 
that $5 million of the saved money is from 
the one-time purchase of a surety bond 
which, while it saved the state from mak- 
ing a bond payment on the prison, has to 
be repaid in the future. 

Saving $ 1 million while eliminating a 
$5 million payroll from Lefore County is 
not good business according to Rep. 
Willie Perkins, D-Greenwood. “That 
money turns over seven times and has a 
$438 million impact in the county that has 
lost 2,000 jobs in 24 months,” said 
Perkins. 

Prisoners’ rights attorney Ron Welch 
filed motions in U. S. District Court in 
Greenville seeking to reopen the 1971 
Gates v. Collier class-action prison con- 
ditions lawsuit, block the closing of DCF 
and have Musgrove ’s veto declared void. 
According to Welch, 10 of the state’s 
prisons are overcrowded by 285 prison- 
ers and needed prison repairs are not 
being made. 

Moore and the Lefore County Prison 
Authority have also filed suit seeking to 


have Musgrove ’s veto declared invalid 
and to prevent the closing of DCF. Lefore 
County is under a court order to remove 
prisoners from its jail and wanted to trans- 
fer them to DCF, an arrangement which 
had been negotiated prior to Musgrove ’s 
cancellation of the private prison con- 
tracts. 

Musgrove called a second special 
session to deal with the private prison 
funding issue for September 5, 2002. At 
the same time, the accounting firm of 
Smith, Turner & Reeves of Jackson veri- 
fied a MDOC report showing that MDOC 
could operate the prisons in Lefore and 
Marshall Counties more cost effectively 
than the private companies. Since the 
contracts with the private prison compa- 
nies call for them to operate the prisons 
at a cost 10% lower than the state’s oper- 
ating costs, questions were again raised 
about the propriety of contracting with 
private companies to run prisons. 

“Certainly someone ought to be ask- 
ing questions somewhere about these 
numbers,” said Moore. However, Moore 
claimed that the numbers did not reflect 
the actual cost of the prisons system’s 
medical contract with the University of 


Mississippi Medical Center in Jackson. 
Moore said the actual cost of $5.60 per 
prisoner per day was shown as a pro- 
jected cost of $3. 18. 

The report apparently won over some 
of Musgrove’s previous critics. Malone, 
who strongly opposed Musgrove in the 
past, said he would now support the re- 
duced private prison budget and had sent 
a letter to other House members urging 
them to do the same. 

Musgrove’s making the expansion 
of the special session to include the 
issue of medical malpractice premiums 
for doctors who can’t afford insurance 
dependent on the passage of his re- 
duced private prison budget drew 
criticism. Others noted that the gover- 
nor had very limited powers and was 
merely making use of one of them. 
Musgrove said that he only wanted to 
address one issue at a time to keep them 
focused and prevent muddling of the 
issues. H 

Sources: Clarion-Ledger; Memphis 
Commercial Appeal, Associated Press, 
www.clarionledger.com, 
www.gomemphis.com. 
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Over 100 Prisoners Exonerated Through DNA, 
Government Cuts Funding 

by Rex Bagley 


B ruce Godschalk became a free 
man on February 14, 2002, after 
fifteen years of incarceration for a crime 
he refused to admit to. In May, 1987 he 
was convicted in Philadelphia for the rape 
of two women and indecent exposure of 
a third. Two of these women identified 
Godschalk, as their assailant. A fellow 
prisoner also reported that Godschalk 
admitted his guilt in these crimes to him. 
The prosecution brought further incrimi- 
nating evidence against Godschalk when 
they revealed to the jury a taped confes- 
sion to police. Godschalk was found 
guilty of the crimes. 

Despite the confession, which he 
claimed was coerced, Godschalk main- 
tained his innocence and asked for DNA 
testing. Montgomery County District 
Attorney Bruce L. Castor Jr. refused the 
request because of the taped confes- 
sion. 

The Innocence Project at the Ben- 
jamin N. Cardozo School of Law in New 
York City represented Godschalk in this 
case. In 1997, a U.S. District Court judge 
allowed the DNA testing. Godschalk was 
denied parole for not admitting to the 
crime. He kept maintaining his innocence 
even if it meant staying behind bars. 
Godschalk went on to say: “That was 
Detective Saville’s confession, not mine, 
I was tricked. I was intimidated. He forced 
me to confess to it because he needed a 
confession for the conviction.” See: 
Godschalk v. Montgomery County DA, 
111 F.Supp. 2d 366 (EDPA2001). 

Godschalk was exonerated after Dis- 
trict Attorney Bruce L. Castor dropped 
all charges. Castor went on to say: “This 
is one of those situations where I can’t 
tell you what the truth is. As a prosecu- 
tor, I have to be sure. And we’re not sure. 
It’s frustrating because I think the evi- 
dence is compelling that he’s guilty, and 
the evidence is compelling that he’s in- 
nocent. I don’t like uncertainty. We can’t 
prove it beyond a reasonable doubt, so 
we let him go.” Castor added, “I am not 
convinced that Bruce Godschalk was in- 
nocent. What I am convinced of is that 
he cannot be proven innocent beyond a 
reasonable doubt. And in this business, 
a tie goes to the defendant.” Godschalk’s 


only response to Castor’s allegations: 
“He’s insane.” 

DNA specialist Barry Scheck, who is 
a nationally known lawyer and a founder 
of the Innocence Project said, “You have 
to live or die by the science. The semen 
samples tell you whether he committed 
this crime or not, and it unequivocally told 
us he’s innocent.” 

Belatedly recognizing the importance 
of DNA testing and the fact that most 
prisoners are indigent, the federal gov- 
ernment appropriated $500,000 to allow 
DNA testing of prisoners who claimed 
they were innocent and could be exoner- 
ated as a result of such test. The pilot 
program was proposed during Janet 
Reno’s term in the Clinton administration 
and was finalized under the current At- 
torney General John Ashcroft in August, 
2001. The half-million dollar federal grant 
was to provide 250 prisoners with the 
necessary funds to re-examine their con- 
victions through DNA testing. Defense 
lawyers believe that these tests could 
provide crucial evidence which would 
exonerate prisoners should be provided 
free of charge. In September 2001, the 
National Institute of Justice (NIJ) termi- 
nated the proposed pilot program, after 
complaints from state prosecutors alleg- 
ing that the tests would clog the justice 
system with frivolous appeals. Sarah Hart, 
the director of the NIJ decided to divert 
these funds in the aftermath of the Sep- 
tember 11th attacks for victim 
identification and other related work. 
Sources from the Justice Department said 
the NIJ played a minor part in identifying 
the genetic profiles of the casualties from 
the World Trade Center site. 

An Indiana man, Larry Mayes was 
the 100th prisoner exonerated by DNA 
evidence. Resa Overhoudt was the law 
student volunteer who obtained the long- 
misplaced evidence kit that provided 
crucial evidence of the actual rapist’s 
DNA, which did not match Mayes or his 
alleged accomplice. Criminal law profes- 
sor Fran Hardy, at Indiana 
University-Indianapolis who observed 
this case said. “This one was a real eye- 
opener,” after finding out that victim was 
hypnotized prior to identifying Mayes as 


the perpetrator of her assault. Professor 
Hardy went on to say. “It strongly sug- 
gests that single eyewitness identification 
cases should be problematic for all of us.” 

Barry Scheck of the Innocence 
Project says. “I’ve got 2,000 letters (from 
convicts) asking for testing that are still 
sitting in my office. The prosecution and 
conviction of the innocent is clearly not 
a small or isolated problem.” He also be- 
lieves that the criminal justice system 
needs to emphasize other tactics towards 
the wrongfully convicted where DNA test- 
ing cannot be used due to the lack of 
evidence. 

In February 2002, Virginia decided to 
up the ante by building a DNA bank with 
samples of saliva from all felony arrests. 
These genetic samples would be used in 
past cases that have little or no leads to- 
wards a conviction. Virginia already 
surpasses every state in the union in the 
DNA banking field. They have accumu- 
lated the DNA from every prisoner in the 
state’s system by swabbing saliva 
samples. 

While mandatory DNA swabbing 
exploits arrestees’ rights by invading their 
privacy, the Legislature went ahead and 
approved this plan, although in a differ- 
ent version. Mark R. Warner, Governor of 
Virginia has expressed his concerns at 
whether DNA evidence would be erased 
if a person gets exonerated, thus he was 
indecisive about whether to veto this bill 
or not. Jerry W. Kilgore, who is Virginia’s 
Attorney General said. “This will help us 
solve cases much quicker and ensure 
public safety by making sure somebody’s 
not released back into the general public 
who has committed a string of crimes.” 
Kilgore who is a Republican, used man- 
datory DNA testing of all arrestees as a 
campaign tactic in the 2001 elections, 
which he won. Kilgore went on to say 
that taking DNA from 8,000 people ar- 
rested annually, would benefit both 
innocent and guilty with speedier justice 
proceedings. 

Virginia’s American Civil Liberties 
Union’s executive director Kent Willis, 
said this plan was, “a dangerous step in 
the wrong direction. The next step under 
this logic would be to take DNA from all 
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males between 18 and 22 years, because 
they’re the people most likely to commit 
crime.” 

DNA specialist, defense lawyer, and 
co-founder of the Innocence Project Pe- 
ter Neufeld, warns against this proposal 
of swabbing saliva from all felony arrest. 
He said that this would provide another 
tool to be misused by the police, “to find 
an excuse to arrest people just so you 
can get their biological specimen. As 
soon as you expand police power to do 
DNA beyond convicted felons and prob- 
able-cause situations, you are 
encouraging dragnetting based on race.” 


$35,000 Settlement in New York 
Jail Cell Door Injury 


O n November 25, 2002, the New 
York City Department of Cor- 
rections settled a prisoner’s personal 
injury suit by agreeing to pay $35,000. 
Rasheed Bolden was a 24 year old pris- 
oner in the Rikers Island Jail. On October 
22, 1994, a jail lockdown was instituted 
and Bolden’s finger was caught in a gate 
to his cell which was manually closed 
during lockdowns. Bolden’s finger was 
stuck in the gate for six minutes before it 
was released. He suffered a fracture to 
the tip of his middle finger on his domi- 
nant hand. 

Bolden filed suit claiming jail guards 
were negligent for closing the gate on 
his hand because the guard who closed 


Arkansas Prison Must Pay For Kosher Meals 


The Eighth Circuit Court of Appeals 
has affirmed an order of the United States 
District Court for the Eastern District of 
Arkansas ordering the Arkansas Depart- 
ment of Corrections (ADC) to provide a 
Jewish prisoner with money to purchase 
kosher food. 

Kelvin Ray Love, a Jewish prisoner, 
suedADC under 42 U.S.C. §1983 forvio- 
lations of the First Amendment and 
Religious Land Use and Institutionalized 
Persons Act (RLUIPA), 42 U.S.C. 
§§2000cc, et. seq., in failing to provide 
him with kosher meals. Following a bench 
trial, the district court found for Love and 
ordered the ADC to supply detailed in- 
formation on its plan to provide Love with 
kosher food. In the interim, ADC was or- 
dered to deposit $15 weekly into Love’s 


Prosecutor Joe Carico, of Wise 
County says. “DNA testing at arrest ab- 
solutely makes sense. We fingerprint 
people at arrest now.” Carico went on 
to mention a particular unsolved mur- 
der case where the DNA from a piece of 
toilet paper was a genetic match with a 
convicted burglar. When Carico was 
asked about the possible abuse of ge- 
netic testing by the police, he said. 
“Any tool is prone to abuse, and if that 
happens we’ll deal with it on a case- 
by-case basis.” M 

Sources: Philadelphia Inquirer, USA To- 
day, The New York Times 


the gate was standing ten feet away when 
it occurred. He also claimed similar inju- 
ries had previously occurred. The case 
went to trial and a five woman, one man 
jury found the city liable for Bolden’s in- 
jury after deliberating for 70 minutes. The 
jail decided to settle the case before the 
jury could rule on damages in the case by 
agreeing to pay Bolden $35,000. Bolden 
was represented by New York attorney 
Michael David. Prior to trial the jail had 
offered Bolden $2,500 to settle the case; 
Bolden had initially demanded $30,000. 
See: Bolden v. City’ of New York, Queens 
Supreme Court Case No. 3608/97. | 

Source: New York Jury Verdict Reporter 


prison account so that he could purchase 
prepackaged kosher foods from commis- 
sary. 

ADC appealed, claiming that the 
Eleventh Amendment prohibited such 
awards. The Court of Appeals distin- 
guished Love’s case from the cases cited 
by ADC, holding that the “remedy tar- 
gets a continuing constitutional violation; 
it does not make Love whole based on a 
past wrong.” It was not an abuse of dis- 
cretion nor violation of the Eleventh 
Amendment to order the remedy. 

The district court order was affirmed. 
This case is published in the Federal Ap- 
pendix and is subject to rules governing 
unpublished cases. See: Love v. McCown, 
38 Fed.Appx. 355 (8th Cir. 2002). ■ 
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HIV Infections, AIDS Deaths Down in U.S. Prisons 


A cquired Immune Deficiency 
syndrome (AIDS), the fear- 
some, incurable disease caused by 
Human Immunodeficiency Virus (HIV), is 
far more prevalent in prison populations 
nationwide than it is in the general, non- 
incarcerated population throughout the 
United States. At the end of the year 2000, 
52 out of every 1 0,000 prisoners had con- 
firmed AIDS, compared to 13 out of every 
10,000 persons in the general U.S. popu- 
lation. The rate of AIDS-related deaths 
among prisoners, though, is lower than 
the AIDS-related death rate in the gen- 
eral population. 

This information was reported Octo- 
ber 2002 in a bulletin released by the 
Bureau of Justice Statistics (BJS), a divi- 
sion of the U.S. Department of Justice. 
The good news, according to the BJS, 
was that the number of prisoners who 
were known to be HIV positive or con- 
firmed to have AIDS declined for the first 
time since HIV and AIDS in prison began 
to be measured in 1991. Even better, the 
number of AIDS-related deaths among 
state prisoners declined 80% from the 
peak of 1 ,0 1 0 AIDS-related deaths in 1 995 . 
The number of AIDS related deaths in the 
federal prison system rose slightly. Dur- 
ing the year 2000, 1 74 state prisoners and 
21 federal prisoners died from AIDS-re- 
lated causes. Put another way, at the peak 
in 1 995, 32% of all prisoner deaths in state 
prisons were caused by AIDS, while in 
2000, only 6% of all prisoner deaths were 
AIDS-related. 

The BJS based its report on the 2000 
National Prisoners Statistics and the 2000 
Census of State and Federal Adult Cor- 
rectional Facilities. The report noted that 
the highest rates of HIV infections and 
AIDS cases were found in the Northeast 
U.S. New York had the greatest total num- 
ber of HIV infected prisoners and of 
confirmed AIDS cases as well as the high- 
est percentages of prisoners with HIV or 
AIDS. Florida and Texas rounded out the 
top three in terms of numbers of HIV- in- 
fected prisoners and the number of 
confirmed AIDS cases. However, the per- 
centages of confirmed AIDS cases in 
prison populations were consistently 
higher in Northeastern states (even when 
lower in total numbers) than in other 
states. Rates of HIV infections were 
higher among female prisoners than male 
prisoners. 


Florida (48 deaths) and New Jer- 
sey (20 deaths) had the greatest 
numbers of prisoner deaths due to 
AIDS. Southern states had the largest 
numbers and highest rates of AIDS-re- 
lated deaths compared to other states. 
New York showed a dramatic decline in 
AIDS-related prisoner deaths from 258 
in 1995 to 8 in 2000. Many states re- 
ported no AIDS-related deaths in 2000, 
and four states (Indiana, Louisiana, 
North Carolina, and Texas) declined to 
report their AIDS-related deaths in 
2000. The report noted that, “although 
AIDS deaths represent a higher per- 


J udge Bernice B. Donald of the 
United States District Court for 
the Western District of Tennessee has 
denied habeas corpus relief to a Wiscon- 
sin prisoner seeking to renounce his 
citizenship and be deported to another 
country. In so doing, Judge Donald de- 
flated a popular prison myth about state 
sovereignty. 

James T. Koos is a Wisconsin pris- 
oner housed under contract in a 
Tennessee prison run by the Corrections 
Corporation of America (CCA). Koos 
sought release through habeas corpus 
arguing that by transferring him out of 
state, Wisconsin had surrendered its au- 
thority over him. Further, Koos filed 
motions demanding that he be permitted 
to renounce his citizenship under 8 U.S.C. 
§148 1(a)(5) (renunciation before a U.S. 
consular officer in a foreign country) or 8 
U.S.C. § 1481 (a)(6) (written renunciation 
to U.S. Attorney General when the U.S. is 
at war). 

The court discussed in detail 
what it termed “a popular myth among 
prisoners that a state’s authority 
over a prisoner ends at the state’s 
geographical border.” As the court 
noted, “the myth appears to have 
sprung from a few cases early [last] 
century....” As the court explained, 
each of those cases turned on pecu- 
liar facts. 

A prisoner has no federal right to be 
confined in a particular prison. Koos’ situ- 


centage of all deaths among prisoners 
than in the general population, the rate 
of AIDS-related deaths (20 per 100,000) 
for State inmates in 1999 was signifi- 
cantly lower than the rate (25 per 
100,000) for a comparable group in the 
general population.” 

The report is titled HIV in Prisons, 
2000, and is report number NCJ 196023. 
A single copy of the report is available 
free by writing National Criminal Justice 
Resource Service, Post Office Box 6000, 
Rockville, Maryland 20849-6000. The re- 
port can also be downloaded from the BJS 
website at www.ojp.usdoj.gov/bjs. H 


ation did not fit the facts of the cases that 
gave birth to the myth. On the contrary, 
Wisconsin merely contracted with CCA 
to house Koos wherever it was conve- 
nient. Sovereignty over Koos was not 
surrendered. Moreover, Koos’ confine- 
ment in Tennessee did not meet the 
“atypical and significant hardship test” 
of Sandin v. Conner, 515 U.S. 472 
(1995). 

Koos did have a right to renounce 
his citizenship. He did not have a right 
to be taken to a foreign country to re- 
nounce it. Nor was the U.S. in a “state 
of war” so that Koos could renounce 
his citizenship to the U.S. Attorney 
General. Koos could only renounce his 
citizenship upon release by traveling 
at his own expense to another country. 
Even if Koos could renounce citizen- 
ship while incarcerated, he had no 
constitutional or statutory right to de- 
mand deportation. Many non-citizens 
are presently incarcerated in U.S. pris- 
ons and jails. 

Readers should note that the court 
may have erred in not using the test in 
Turner v. Safley, 482 U.S. 78, 89-90 
(1987), in reaching its decision. 

The court denied relief and de- 
nied all motions. The court further 
certified that no appeal could be 
taken in good faith and refused to 
issue a certificate of appealability. 
See: Koos v. Holm, 204 F.Supp.2d 1099 
(W.D. Tenn. 2002). | 


No Right to Renounce Citizenship - 
U.S. Not “at War” 
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BOP Ban on “R” Rated Movies Challenged 

by James Quigley 


T he United State Court of Ap- 
peals for the Third District held 
that a Pennsylvania district court failed 
to conduct a proper analysis when it dis- 
missed a class action challenging the 
Federal Bureau of Prisons’ (BOP) ban on 
movies rated R, X or NC-17. The judg- 
ment against the prisoner class was 
vacated, and the matter was remanded 
for further consideration consistent with 
the opinion. 

In 1996, as part of the Omnibus Con- 
solidated Appropriations Act of 1997, 
Pul.L. No. 104-208, § 611, 1 10 Stat. 3009 
(1996), Congress adopted what is known 
as the Zimmer Amendment. This enact- 
ment prohibits the expenditure of federal 
funds for the viewing of movies rated R, 
X, or NC-17 by federal prisoners. The law 
is analogous to the Ensign Amendment, 
which bars the expenditure of such funds 
for commercially published materials that 
are sexually explicit or that feature nu- 
dity. 

To implement the Zimmer Amend- 
ment, the BOP promulgated Program 
Statement 5370, which provides that 
“[n]o movies rated R, X, or NC- 1 7 may be 
shown to inmates.” Since movies rated 
X have long been banned, this challenge 
is limited to whether the policy’s restric- 
tion on R and NC-17 rated movies violates 
the prisoners’ rights under the First 
Amendment. 

In opposing the prisoners’ action, 
the government filed a Fed.R.Civ.P. 12(c) 
motion for judgment on the pleadings, 
which the district court granted on the 
theory that Program Statement 5370 was 
“reasonably related to legitimate peno- 
logical interests.” The appeals court, 
however, concluded that the trial court 
failed to conduct “a proper, thorough 
analysis under Turner v. Safley , 482 U.S. 
78(1987).” 

Specifically, the appeals court found 
that the trial court neglected to “articu- 
late the relevant penological interest or 
the prohibition’s relationship to it.” In 
addition, the trial court impermissibly 
considered only the first prong of Turner, 
and it improperly relied on “common 
sense” when it determined that the first 
prong of Turner had been satisfied. 

In Turner, the Supreme Court enun- 
ciated a four- factor test for analyzing the 


constitutionality of government regula- 
tions affecting the First Amendment rights 
of prisoners. The first prong assesses 
whether there is a ‘“valid, rational con- 
nection’ between the prison regulation 
and the legitimate governmental interest 
put forward to justify it.” Under Shaw v. 
Murphy, 532 U.S. 223 (2001), the Court 
held that this first factor was “foremost,” 
and if the connection was arbitrary or ir- 
rational, then “the regulation fails, 
irrespective of whether the other factors 
tilt in its favor.” 

The other three Turner factors are: 
(1) whether “’’alternative means of exer- 
cising the right ... remain open to” the 
prisoners, (2) “the impact accommodation 
of the asserted constitutional right will 
have on guards and other inmates, and 
on the allocation of prison resources gen- 
erally,” and (3) whether there are “ready 
alternatives” that would accommodate the 
prisoners’ rights at minimal cost to peno- 
logical interests. Once a court finds in 
favor of a regulation on the first prong, it 
must complete the assessment by apply- 
ing these secondary factors. 

In this case, the government ad- 
vanced “several theories in general terms 
at different times,” according to the court 
of appeals, e.g., the movies posed secu- 
rity risks, the unavailability of such movies 
would deter crime, and the denial of these 
types of movies enhances rehabilitation. 
The trial court concluded that no eviden- 
tiary hearing was necessary to verify the 
validity of these assertions because 
“’’common sense” made it obvious that 
the Amendments and Program Statement 
5370 were X, “neutral and reasonable, and 
rationally related to legitimate penologi- 
cal interests.” 

The appeals court found this analy- 
sis lacking because the district court’s 
opinion neglected to discuss how any of 
the government’s asserted interests were 
“rationally connected to” the prohibition 
of R and NC-17 rated movies. The court 
noted that the government must “dem- 
onstrate” the rational connection by 
“more than a conclusory assertion.” The 
court further noted that the trial court 
merely paid lip service to the three sec- 
ondary Turner factors. 

This is a fairly typical contemporary 
prisoner First Amendment case. The gov- 


ernment advances an assortment of gen- 
eralized justifications that morph 
throughout the proceedings, and the 
lower court rubberstamps without much 
comment. 

In sum, this opinion does not decide 
the issue. The court did not determine 
that the BOP’s ban on Rand NC-17 rated 
movies was unconstitutional. It only held 
that the district court gave the prisoners 
short shrift when it analyzed the issue. 
Nevertheless, this opinion provides a 
blueprint for challenges to similar district 
court dismissals. See: Wolf v. Ashcroft, 297 
F.3d 305 (3 rd Cir. 2002). ■ 
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Injunctive Relief Ordered to Fix ADA Violations 
in California Parole Hearings 

by John E. Dannenberg 


T he Ninth Circuit US Court of Ap- 
peals upheld a December 1999 
district court decision (USDC, N.D. Ca- 
lif.) granting injunctive relief to the 
class of all California state prisoners 
and parolees having specified disabili- 
ties who are subject to proceedings 
conducted by the California Board of 
Prison Terms (BPT). The district court 
had concluded after a bench trial that 
the class “presented overwhelming 
and uncontradicted evidence that the 
BPT regularly, consistently and as a 
matter of routine practice ... violated] 
the Americans with Disabilities Act 
(ADA) and section 504 [of the Reha- 
bilitation Act of 1973 (RA), 29 USC 
§794], and, in many cases, violate[d] 
the right of class members to due pro- 
cess.” 

Governor Gray Davis and the Youth 
and Adult Correctional Secretary Robert 
Presley were also held liable in their su- 
pervisory capacities over the BPT. The 
prospective injunctive relief ordered ac- 
commodation of ADA and RA mandates 
at all future BPT parole hearings con- 
ducted at state prison or county jail 
facilities. 

The findings of fact were “shocking” 
to the district court, a situation made 
worse by the BPT defendants giving no 
indication that they even understood the 
nature or the gravity of the problems. 
Many of the constitutional and statutory 
violations were “not subtle,” including 
wheelchair confined prisoners who had 
to crawl up the stairs to get to their hear- 
ings; prisoners so mentally retarded and 
even unable to spell their names that, with- 
out assistance, uncontrollably waived 
their right to a hearing for years; a blind 
witness was denied access to a hearing 
because he could not see the documents; 
hearing impaired prisoners who must use 
sign language were effectively muted in 
their hearings because they remained 
shackled. 

Exasperated, the district court de- 
clared that it “has no confidence that the 
BPT defendants can cure or even recog- 
nize the statutory and constitutional 
deficiencies that are described herein,” 
whereupon it undertook the bulk of the 


103 page slip opinion to delineate these 
deficiencies. 

Under mobility impairments, it in- 
cluded the ability to gain physical access 
to a site so as to participate in BPT hear- 
ings or in requisite vocational/ educational 
programs. Vision impairments include 
various degrees of blindness for which 
large print or audio tape may be used to 
convey pertinent forms and documents 
in a parole hearing. Hearing impairments 
encompass partial and total deafness, for 
which signing, lip reading and hearing 
aids are available remedial accommoda- 
tions. Learning disabilities are cognitive 
disorders, including thinking, speaking, 
reading, writing and computational dis- 
abilities. Developmental disabilities 
include mental retardation, cerebral palsy, 
epilepsy and autism. Accommodation of 
learning and developmental disabilities 
generally require substantial interpreter 
aid. 

The BPT was ordered to provide 
substantial accommodation for all of 
these types of disabilities in county jails 
and state prisons, for parole, mentally dis- 
ordered offender and sexually violent 
predator hearings. The accommodation 
shall include the appeals process and all 
regulations, policies and procedures cov- 
ering BPT appeals. 

Notwithstanding the district 
court’s shock and consternation, the 
defendants appealed this order, chal- 
lenging class certification, the 
system-wide injunction, and making 
the assertion that the failure to accom- 
modate disabilities was supported by 
legitimate penological interests. 

Put starkly, the recalcitrant defen- 
dants/appellants, who are all sworn 
peace officers, would rather continue 
to force a mute double-amputee pris- 
oner to crawl up the stairs to a BPT 
hearing wherein his shackled arms 
could not be used to sign with than 
obey the ADA, RA or the district 
court’s injunction. 

The Ninth Circuit affirmed the dis- 
trict court in almost every regard. The 
only limitations were that injunctive 
relief ordered for sexually violent 
predators, mentally disordered offend- 


ers and renally impaired prisoners 
would require addition of such ag- 
grieved parties as named plaintiffs in 
the suit. 

In its legal analysis of the BPT’s ap- 
peal, the Ninth Circuit first ruled on 
standing. The court ruled that a requisite 
showing below had been made both as 
to actual injury and predictable future re- 
petitive injury based upon the BPT’s 
existing policies, practices and proce- 
dures. Indeed, the court observed that 
prisoners with disabilities were more likely 
to suffer future injury than their able 
peers, because the disabilities themselves 
often cause the appearance of lack of 
cooperation or remorse, due at least in 
part to the coping mechanisms the pris- 
oners use to compensate for their 
disabilities. 

Reviewing the BPT’s challenge to 
class certification, the court applied a 
“clear abuse of discretion” standard. 
The court rejected the BPT’s attack on 
“lack of commonality,” wherein they 
demanded separate suits for “the hear- 
ing impaired, the vision impaired, the 
developmentally disabled, the learning 
impaired and the mobility impaired.” 

Similarly, the BPT’s attack on “typi- 
cality” was rejected because all 
plaintiffs suffered the deprivation of 
“services, programs, or activities” pro- 
vided by the BPT, as required by 42 
U.S.C.§ 12132. 

Reviewing the BPT’s attack on the 
system-wide injunctive relief ordered be- 
low, the Ninth Circuit relied upon Lewis v. 
Casey, 518 US 343 (1996), which reiter- 
ated the maxim that injunctive relief against 
a state agency or official must be no 
broader than necessary to remedy the 
constitutional violation. The court sus- 
tained the district court’s system-wide 
ruling, observing the district court’s ex- 
tensive findings of fact regarding injuries 
suffered by 17 different prisoners at a 
variety of BPT facilities and hearings that 
spanned the gamut from county jail to 
state prison and from parole violators to 
life prisoners. 

The BPT’s challenge as to viola- 
tion of the Prison Litigation Reform Act 
was resolved in favor of the plaintiffs 
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when the Ninth Circuit found that the 
district court had appropriately nar- 
rowly tailored the injunction (see 18 
USC §3262(a)(l)) to remedy only those 
violations of the ADA and RA estab- 
lished by the court’s extensive findings 
of fact. 

Addressing the BPT’s Turner v. 
Safley defense, the Ninth Circuit found 
that the BPT failed to adduce any jus- 
tification, rational or not, for its ADA 


policy. This, the court held, clearly 
failed the “legitimate penological inter- 
est” burden required by Safley. 

Finally, the court rejected the de- 
fendants’ belated sovereign immunity 
defense on appeal, since, having not 
raised that issue below, they had 
thereby waived it. See: Armstrong v. 
Davis, 275 F.3d 849 (9 h Cir. 2001); C-94- 
02307 CW (ND Cal. 1999), Findings of 
Fact and Conclusions of Law. | 


Eighth Circuit: BOP Prisoners Have No 
Liberty Interest in Visits 

by Matthew T. Clarke 


T he Eighth Circuit court of ap- 
peals held that the suspension 
of a prisoner’s visitation rights with his 
wife and two other women for eighteen 
months was not a significant and atypi- 
cal hardship and therefore did not 
implicate a liberty interest. 

While a federal prisoner at FPC-Fort 
Nellis, Allen B. Ware received a series of 
visitors: his wife and two other women. 
Some of the visits were due to the mis- 
use of extra prison visit passes. Shortly 
thereafter, Ware was caught with contra- 
band: “all the elements of a ‘surf and turf’ 
dinner: five freshly cut steaks, one four- 
pound box of frozen shrimp, four 
one-pound packages of linguine, one 375 
ml bottle of Cuervo Tequila, one 375 ml 
bottle of Flennessy Cognac, and one 375 
ml bottle of Azile Passion Fruit Cognac.” 

Ware received notice of a disciplin- 
ary violation and had a hearing before 
the Unit Disciplinary Committee (UDC). 
The UDC referred the charges to the Dis- 
ciplinary Hearing Officer who sanctioned 
Ware with loss of good-time and a disci- 
plinary transfer. Three weeks later, the 
warden concluded that, “for the safety 
of the institution and to avoid security 
threats” (like decent food) Ware’s visita- 
tion privileges with his wife and the two 
other women should be suspended for 
eighteen months. 

Ware was transferred to FCI-Forrest 
City, but the warden there kept the same 
visitation suspension in place. Ware then 
filed a Bivens-type civil rights suit in the 
U. S. District Court for the Eastern Dis- 
trict of Arkansas, alleging that his due 
process rights were violated by the in- 
crease in punishment without another 


hearing seeking an injunction allowing 
the visits. 

The defendants filed a motion to dis- 
miss or for summary judgment on the basis 
of qualified immunity which the district 
court denied. The district court granted 
Ware an injunction requiring defendants 
to allow visitation with his wife. The de- 
fendants appealed the injunction and 
denial of summary judgment. 

The Eighth Circuit noted that the 
Supreme Court’s decision in Saucier v. 
Katz, 533 U.S. 194 (2001), required them 
to first ascertain whether the pleaded facts 
show that defendants violated a consti- 
tutional right. Pursuant to Sandlin v. 
Conner, 515 U.S. 472 (1995), this occurs 
only when the prison officials’ action im- 
posed an atypical and significant hardship 
compared to the ordinary incidents of 
prison life. However, pursuant to Ky. Dep ’t 
of Con: v. Thompson, 490 U.S. 454 (1989), 
loss of visitation privileges cannot be 
considered an atypical and significant 
hardship. Therefore, there was no consti- 
tutional right involved and Ware could 
not sue over lack of due process. 

Circuit Judge Heanley filed a concur- 
ring opinion in which he noted that Ware 
had indeed been wronged by the addi- 
tional punishment being added without a 
hearing, but apparently had no remedy at 
law. Litigators should note that the out- 
come might have been different had 
Ware’s wife been suing for the defen- 
dants’ denial of her visits with her 
husband. Free citizens are not subject to 
the restrictions of Sandin v. Conner or 
any of its progeny’s fuzzy definitions of 
‘atypical and significant.’ See: Ware v. 
Morrison, 276 F.3d 385 (8th Cir. 2002). ■ 
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$240,000 Settlement in Florida Juvenile Boot Camp Suicide 

by Lonnie Burton 

A lthough described as a troubled her son’s suicide attempts and the ad- treatment while the ratio in 2002 was one 

kid, 16-year old Chad Franza ministrator told Mylinda, “That’s of every 3.6. 

didn’t deserve to die they way he did. normal.” In addition, only hours before Despite the denials of responsibil- 

Only 24 days after entering a juvenile boot Franza took his life, his parents had ity, however, the Department of Juvenile 

camp in Bartow, Florida, the teenager was stopped by the boot camp to see their Justice and EMSA Correctional Care 

found dead after hanging himself with his son, but “They wouldn’t let us,” said agreed to pay the Franza family $100,000 

bootlacesin 1998. Now Franza’s parents Franza’s father. each, according to family lawyer Floward 

have agreed to settle their lawsuit against That made the contents of Franza’s Kay. Polk County Commissioners later 

several Florida agencies they say were suicide note all the more chilling: “I’ve agreed to approve the county’s $40,000 

responsible for the wrongful death of their tried to bear with where I’m at, hoping it portion of the settlement, 

son. In October 2002, the parents agreed will get easier (than) what it has been. It Polk County attorney Hank Campbell 

to the final in a series of settlements worth does not look like it will,” wrote Franza. “I agreed that Franza never should have 

a total of $240,000. cannot bear being locked up and not at been sent to the boot camp after threat - 

Named in the parents’ suit were the home. I can’t go this long without seeing ening suicide. “He was a troubled kid, but 

Florida Department of Juvenile Justice, any of my family members.” he was a far cry from a hardened crimi- 

Polk County Sheriff Lawrence Crow, The defendants in the suit, accord- nal,” said Kay. “He did not deserve the 
and EMSA Correctional Care Inc., ing to Diane Hirth, a spokeswoman for death penalty.” 

which had contracted to provide physi- the juvenile justice agency, have all offi- Readers should refer to the Septem- 

cal and mental health care services for cially denied any responsibility for ber 2002 edition of PLN for additional 

the boot camp. Franza’s death. Hirth also said Florida is information on boot camps. E 

Franza’s troubles began in October trying to improve its mental health treat- 
1997 when he was found with a knife on ment of juveniles, noting that in 1999 only Sources: Tallahassee Democrat, Guard- 

school grounds. His father had given him one of 24 juveniles received mental health kin Unlimited 
the knife for his birthday to be used for 

hunting and fishing, according to his fa Compelled Oral Sex Satisfies PLRA’s 

ther. He wasn t going to use it to hurt 1 

anybody.” Three weeks later, Franza was 66 PllVSical X^ill^V ,, RCQUirCIllCIlt 

charged with retaliating against a witness. " J J ^ 

Franza entered in a diversion program, but r I ’lie United States District Court tion of his Eighth Amendment rights in 

later was found with a gun. For that of- -L for the Northern District of Hemphill’s failure to protect him. 

fense he was placed under community Florida, denying a defendant’s motion Hemphill sought dismissal of 

control, which essentially meant house for partial judgment on the pleadings, Kemner’s damages claims. Hemphill ar- 

arres t has held that compelled oral sex con- gued that the oral sex was “analogous to 

In February 1998, Franza broke the stitutes “physical injury” for purposes body cavity searches performed upon 

terms of his community control by tres- of the Prison Litigation Reform Act’s inmates by prison officials.” Body cav- 

passing on school grounds. He was then (PLRA’s) requirement that a prisoner ity searches do not state a constitutional 

sent to the Avon Park day treatment cen- must allege a physical injury to recover claim for relief. 

ter, and then on to the boot camp. damages, 42 U.S.C. §1997e(e). The district court noted, first, that 

Upon entering the boot camp, Richard Kemner, a Florida Depart- intrusive body cavity searches, as op- 

Franza’s parents, both of whom are em- ment of Corrections (DOC) prisoner, posed to visual body cavity searches, 

ployed by the Florida Department of repeatedly informed DOC Captain may state a constitutional claim for re- 

Corrections, told workers there the boy Hemphill that he was threatened and lief. Second, the court noted that 

was suicidal, threatening to kill himself harassed by fellow prisoners and re- Kemner was the victim of sexual bat- 

more than once. But Franza was never quested to be moved. Captain Hemphill tery, which in Florida is a violent crime 

placed on close watch or scheduled for a refused to move Kemner. punishable by up to life in prison, de- 
suicide risk assessment. On May 30, 1998, a prisoner named pending on the degree of force used. 

The parents’ lawsuit alleged that Upshaw forced Kemner to perform oral Third, violent assaults are not part of 

boot camp workers failed to complete an sex on him. As a result, Kemner “suf- any prisoner’s sentence. Thus, Kemner 

entire section of documents on Franza’s fer ed physical pain, cuts, scrapes, and suffered “physical injury” for purposes 

suicidal tendencies, failed to recognize his bruises, ... mental anguish, fright, and of 42 U.S.C. §1997e. 

problem, failed to check his room regu- shock, embarrassment, humiliation and Rejecting all of Hemphill’s argu- 

larly and restricted contact between mortification,” permanent psychologi- ments, the district court denied his 

Franza and his parents cal injury, vomiting, and prolonged motion for partial judgment on the 

According to reports, on June 12, shock. After transfer to another prison pleadings. See: Kemner v. Hemphill, 

1998 Franza’s mother, Mylinda Franza, for protection, Kemner sued Hemphill 199 F.Supp.2d 1264 (N.D. Fla. 2002). 

told a juvenile justice administrator about under 42 U.S.C. §1983, claiming viola- H 
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Secretly Recorded California Jail Phone Conversations 

May Be Used To Convict 

by John E. Dannenberg 


T he California Supreme Court 
held that jail detainees’ unprivi- 
leged (non-attorney) phone conversations 
and visits may be secretly recorded and 
that that information may be used to con- 
vict. This ruling, which reversed a 1982 
decision holding such recording by the 
prosecutor to be misconduct, was 
based upon an intervening 1994 statu- 
tory amendment to California Penal 
Code (PC) §§2600, 2601, commonly 
known as the Prisoners’ Bill of Rights. 

Christine Loyd was convicted of ar- 
son and two counts of first degree 
murder. Unbeknownst to her, while await- 
ing trial in county jail, her telephone 
conversations with non-attorney visitors 
were recorded - at the request of the dis- 
trict attorney. Thus, pre-trial 
conversations with three visitors at the 
jail and with two persons via outside tele- 
phone were taped for the purpose of 
‘‘gathering evidence.” 

Loyd’s challenge was grounded in 
the California Supreme Court’s decision 
in DeLancie v. Superior Court (1982) 31 
Cal. 3d 865, wherein such recordings were 
ruled to constitute prosecutorial miscon- 
duct. DeLancie relied upon then recently 
amended CA PC §§2600 and 2601, which 
protected prisoners’ rights subject only 
to the limitation of “providing for the rea- 
sonable security of the institution.” Such 
evidence collection, the DeLancie court 
noted, did not enhance or preserve prison 
security, and thus ruled that PC §§2600, 
2601 were dispositive on the issue of 
banning such visiting/telephone conver- 
sations. 

But in 1994, the California legislature 
amended PC §2600 to permit prisoners to 
retain only those rights not inconsistent 
with legitimate penological interests, fol- 
lowing Turner v. Safley (1987) 482 U.S. 
78. And in 1996, it repealed PC §2601 ex- 
pressly to distance statutory law from 
DeLancie. 

Accordingly, the court now rea- 
soned that the post -DeLancie 
amendments to PC § §2600, 2601 essen- 
tially undid DeLancie, and returned the 
law to the state it was in prior to 
DeLancie. Thus, recording of visits and 
telephone calls of pre-trial detainees in 


jail is not misconduct and is constitution- 
ally permissible. 

Amicus curiae ACLU had argued, 
that “taping those phone calls was no 
more legitimate than if they decided to 
listen in on conversations outside of jail. 
The principle at stake is that the Consti- 
tution is not locked out of the jail.” 

Other jurisdictions permit such re- 
cording even for non-investigative 
purposes, the court observed. It fur- 
ther opined that recording of such 
conversations was as constitutional as 
recording conversations between detain- 
ees and police during transport or in jail. 

Accordingly, the court held that 
“California law now permits law enforce- 


1 n an unpublished opinion, the 
slinth Circuit Court of Appeals held 
that due process requires that prison- 
ers be afforded a meaningful 
opportunity to present their views to 
the critical decision maker in adminis- 
trative segregation cases. The court 
also held that requiring prisoners leav- 
ing Security Housing Units (SHUs) to 
go through a “debriefing process” does 
not violate their privilege against self- 
incrimination. 

California prisoner Carlos Castro 
was informed that he was being inves- 
tigated on charges of being a gang 
“member.” Subsequently, “he was . . . 
validated and confined to the Security 
Housing Unit (SHU) for being a gang 
“associate.”’ 

Castro brought suit against prison 
officials alleging various violations of 
his constitutional rights in connection 
with his SHU placement. The district 
court granted summary judgment to 
prison officials and Castro appealed. 

Citing Barnettv. Centoni, 3 1 F.3d 813, 
815 (9th Cir. 1994); and Toussaint v. 
McCarthy, 926 F.2d 800, 803 (9th Cir. 1990), 
the Ninth Circuit noted that “(d]ue pro- 
cess entitles a prisoner to an opportunity 
to present his views to the critical 


ment officers to monitor and record un- 
privileged communications between 
inmates and their visitor to gather evi- 
dence of crime.” 

Not argued by the parties, but ob- 
served in the concurring opinion of 
Justice Carlos R. Moreno, was that fed- 
eral law, Title III of the Omnibus Crime 
Control and Safe Street Act of 1968 (18 
USC §2510-2520) still restricts the war- 
rantless monitoring of a prisoner’s 
outbound telephone calls. See: People v. 
Loyd, 27 Cal.4 lh 997, 45 P.3d 96 (Cal. 2002). 
■ 

Additional Source: San Francisco Daily 
Journal 


decisionmaker responsible for the admin- 
istrative segregation decision.” The court 
then held that although “Castro is not 
entitled to a formal judicial hearing or the 
full range of due process protections, due 
process does require some notice of the 
charges against him and a meaningful 
opportunity to present his views to the 
critical decisionmakers.” The court re- 
manded the case for a determination as 
to which officials actually make the deci- 
sion to confine a prisoner in the SHU, 
and whether Castro actually received a 
meaningful opportunity to present his 
views on the issue of validation, to those 
officials. 

The Court rejected Castro’s argu- 
ment that the SHU “debriefing process” 
violates his privilege against self-in- 
crimination. In doing so, the court 
concluded: “Castro is not compelled . . 
. to debrief; rather, he is given the op- 
portunity to receive more lenient 
treatment from prison officials in ex- 
change for information he has 
concerning gang activity in prison. 
Denial of this opportunity as a conse- 
quence of refusal to debrief thus does 
not violate Castro’s privilege against self- 
incrimination.” See: Castro v. Terhune, 
29 Fed.Appx. 463 (9th Cir. 2002). ■ 


California Ad Seg Requires Opportunity to 
Present Views, Gang Debriefing Upheld 
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Texas Guard Stabbing Prisoner Not State Action Under § 1983 


T he Fifth Circuit Court of Appeals 
held that a guard’s actions in cut- 
ting a prisoner with a knife was not under 
color of state law for purposes of 42 U. S.C. 
§ 1983. 

Texas prisoner Fred Townsend was 
working as a “Kennelman” caring for the 
guards’ tracking dogs. Lieutenant Mark 
Hill was in charge of the guards who su- 
pervised prisoners working in the field. 
According to Townsend, everytime Hill 
and Townsend interacted, they played 
“come on,” and referred to each other as 
“my bitch” or “whore.” 

“On July 23, 1996, Hill and 
Townsend began to play ‘come on.’ 
Townsend winked at Hill and said ‘I’ll be 
your bitch,’ and then went into the 
kitchen to make a sandwich. Hill ap- 
proached Townsend from behind with his 
pocketknife in hand, saying ‘I told you 1 
was going to get you, whore.’ Townsend 


jumped, reached behind him, and realized 
he had been cut or stabbed on his but- 
tocks. Hill laughed at what had happened, 
and offered to take Townsend to the infir- 
mary. Townsend declined to go to the 
infirmary, and instead applied ‘horse lini- 
ment’ to himself. Townsend filed a 
complaint with Internal Affairs. Hill was 
eventually terminated . . . for his actions. 
Although Townsend brought criminal 
charges for aggravated assault against 
Hill, they were dropped for insufficient 
evidence.” 

Townsend brought suit against 
Hill and various prison officials. Defen- 
dants moved to dismiss. The district 
court dismissed the claims against all 
defendants but Hill. Subsequently, Hill 
moved for summary judgment, arguing 
that he was not acting under color of 
state law when he cut Townsend, but 
rather was engaging in “horseplay” with 


Townsend. The district court granted 
Hill’s motion, finding that the parties 
were engaged in “horseplay” and that 
there was no evidence indicating that 
Hill had misused his authority in injur- 
ing Townsend. 

The Fifth Circuit affirmed, finding 
that there was “no genuine issue of ma- 
terial fact concerning whether Hill’s 
actions were horseplay, and therefore not 
under color of state law.” 

A dissenting Judge, however, con- 
cluded “the majority mischaracterizes 
both the law and the facts in this case” 
and found that “Hill’s actions cannot be 
dismissively characterized as mere 
‘horseplay.’ Hill clearly used his author- 
ity as a prison guard to accomplish his 
objectives - albeit personal ones - and 
therefore acted under color of state law.” 
See: Townsend v. Moya, 291 F.3d 859 (5th 
Cir. 2002). H 


Appointment of Counsel in New Jersey Medical Suit 


Tl 


"'he U.S. Third Circuit Court of 
Appeals has vacated and re- 
manded a New Jersey U.S. District Court’s 
award of summary judgment against, and 
denial of appointment of counsel to, a 
pro se prisoner plaintiff. 

Jeffrey Montgomery, a New Jersey 
State prisoner now incarcerated at 
Riverfront State Prison, filed suit against 
Correctional Medical Services (CMS) and 
several administrators of the East Jersey 
State Prison under 42 U.S.C. §1983, al- 
leging violations of his Eighth 
Amendment rights by deliberate indiffer- 
ence to a serious medical need. 
Montgomery is HIV positive and has 
serious heart problems. All of his com- 
plaints arose while he~was incarcerated 
at East Jersey State Prison. 

In March 1996, Montgomery was 
scheduled for cardiac catheterization to 
be performed in May. This order was 
given by a cardiologist who examined 
Montgomery after he complained of chest 
pains. At that time, Montgomery was also 
on antiviral medication for HIV. In April 
1996, CMS took over management of all 
New Jersey prison medical care. CMS ad- 
mittedly lost all of Montgomery’s medical 
records during the takeover. Because of 
the lost records, Montgomery’s cardiac 
catheterization was not performed, and 


CMS discontinued his anti-HIV medica- 
tion for ten months. 

Montgomery tried repeatedly to get 
his medical records replaced, HIV treat- 
ment restarted, and cardiac catheterization 
performed. After exhausting administra- 
tive remedies, Montgomery sued East 
Jersey in the U.S. District Court of New 
Jersey. Montgomery claimed that CMS 
personnel and prison administrators were 
deliberately denying him necessary medi- 
cal treatment. Subsequently, Montgomery 
amended his complaint and moved for 
appointment of counsel, citing the “com- 
plexity and difficulty of [the] case,” the 
need for expert witnesses, his inability to 
afford counsel, and his “limited knowl- 
edge of the law.” 

The Magistrate Judge assigned to 
the case ruled that Montgomery’s case 
“[did] not seem to have merit as a civil 
rights case,” that it was simple and 
straightforward, and that Montgomery 
was competent to represent himself. Even 
after Montgomery made several proce- 
dural blunders in discovery and faced 
severe difficulties in getting documents 
and answers from CMS, the Magistrate 
continued to refuse to appoint counsel. 
Ultimately, the Magistrate recommended, 
and the District Judge granted, summary 
judgment for all defendants. Montgom- 


ery appealed, assigning as error the fail- 
ure to appoint counsel and the grant of 
summary j udgment . 

The appeals court reviewed the de- 
nial of counsel de novo. As a threshold 
matter, the court “assess[ed] whether 
Montgomery’s case ... ha[d] some argu- 
able merit in fact and law.” Noting that 
grounds for appointing counsel for indi- 
gent civil litigants varies by circuit, the 
appeals court affirmed that the Third Cir- 
cuit standard was set in Tabron v. Grace, 
6 F.3d 147 (3rd Cir. 1993). The court also 
found that Montgomery’s case had fac- 
tual and legal merit. 

Reviewing extensively the grounds 
for appointing counsel under Tabron, the 
appeals court found that Montgomery 
was unable to represent himself effec- 
tively and was faced with several complex, 
difficult legal issues requiring an attor- 
ney. Since Montgomery could not afford 
to retain counsel, the district court abused 
its discretion in denying appointment of 
counsel. The grant of summary judgment 
to defendants was also inappropriate. 

The decision of the district court was 
vacated. On remand, the district court was 
instructed to appoint counsel for Mont- 
gomery and to initiate further proceedings. 
See: Montgomery v. Pinchak, 294 F.3d 492 
(3rd Cir. 2002). H 
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Washington Supreme Court Reverses Parole Revocation 
for Failure to Record Hearing 


T he Washington Supreme Court 
recently reaffirmed its well- 
settled rule that parolees need not 
establish prejudice when challenging the 
Indeterminate Sentence Review Board’s 
(“ISRB”) parole decisions based on pro- 
cedural violations. Because the Court of 
Appeals erroneously required a show- 
ing of prejudice in order to obtain relief 
for such a violation, the Supreme Court 
reversed the lower court’s decision and 
ordered the ISRB to conduct a new hear- 
ing. 

In 1981, Kenneth Mines was con- 
victed of second degree murder and 
sentenced to life in prison. The ISRB set 
his minimum term at 20 years. Mines was 
paroled in May 1998 and, as a condition 
of release, was required to participate in 
out-patient drug and alcohol treatment. 
He enrolled in such a program at the 
Lakeside Milam Recovery Center. 

Approximately six month later. Mines 
was terminated from the Lakeside pro- 
gram for allegedly making unwanted 
sexual advances toward several female 
patients. Because this conduct consti- 
tuted a parole violation. Mines’ parole 
was suspended pending a parole revo- 
cation hearing. 

At the revocation hearing conducted 
on November 23, 1998, the ISRB heard 
testimony from five witnesses, including 
the two women Mines allegedly ha- 
rassed. Mines was found guilty of several 
parole violations, resulting in a parole re- 
vocation and new minimum term of 36 
months. 

Mines subsequently retained pri- 
vate counsel to appeal the ISRB’s 
decision. Mines’ attorney requested a 
copy of the revocation hearing tape, only 
to discover that the recording had failed. 
Pursuant to RCW 9.95. 124 and WAC 381- 
70-4 1 0, which require the ISRB to record 
all revocation hearings, Mines requested 
a new hearing. The ISRB refused his re- 
quest. 

Acting pro se, Mines then filed a 
personal restraint petition in the Court of 
Appeals. Citing//? Re Cashaw, 123 Wn.2d 
1 3 8, 866 P.2d 8 ( 1 994) and In Re Shepard , 
127 Wn.2d 185, 898 P.2d 828 (1995), both 
of which hold that a parolee is entitled to 
a new hearing where the ISRB violates 


state law, Mines argued that he was en- 
titled to a new revocation hearing based 
on the ISRB’s failure to record his first 
hearing. After appointing counsel, the 
Court of Appeals rejected this argument 
because Mines failed to demonstrate 
prejudice. In Re Mines, 1 07 Wn. App. 630, 
27 P.3d 691 (2001). Mines sought and was 
granted discretionary review in the Su- 
preme Court. 

The ISRB paroled Mines prior to oral 
argument. It then moved to dismiss his 
case as moot, arguing that there was no 
need to grant him a new revocation hear- 
ing because he had been released. The 
Supreme Court rejected this argument for 
two reasons. First, the court reasoned 
that Mines may face “collateral conse- 
quences” as a result of the prior 
revocation. Second, Mines’ case pre- 
sented an issue of substantial public 
interest because the lower court had erro- 
neously interpreted the opinions in 
Cashaw and Shepard. 

On the merits, the Supreme Court 
strongly disagreed with the Court of Ap- 
peals’ interpretation of Cashaw and 
Shepard. Reviewing each decision at 
length, the court determined that nothing 
in either case suggested that a parolee 
must demonstrate prejudice when he or 
she seeks a new parole hearing based on 
a procedural violation. Because the ISRB 
violated both RCW 9.95. 124 and WAC 381- 
70-410 by failing to record Mines’ first 
revocation hearing, the court concluded 
that it had committed the type of proce- 
dural violation that entitled Mines to a 
new hearing, irrespective of whether or 
not the violation caused prejudice. 

In reaching this decision, the Su- 
preme Court rejected the ISRB’s argument 
that Sandin v. Conner, 515 U.S. 472 (1995) 
undermined the holdings in Cashaw and 
Shepard. The court noted that Sandin 
addressed the question of whether a pris- 
oner had a liberty interest that could give 
rise to federal due process protections in 
remaining free from segregation, while 
both Cashaw and Shepard addressed the 
ISRB’s failure to follow its own rules un- 
der state law. 

Similarly, the court rejected the 
ISRB’s policy argument that a showing 
of prejudice was necessary to prevent 


parolees from combing “through regula- 
tions in search of minor procedural flaws 
in hopes of obtaining new hearings on the 
basis of harmless technical errors.” The 
court concluded that the ISRB’s con- 
cerns were unjustified in light of the fact 
that only a “handful of cases” have ap- 
plied the Cashaw/Shepard no-prejudice 
rule since its inception. See: In Re Mines, 
146 Wn.2d 279, 45 R3d 535 (2002). ■ 
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Trial Required in Death of Mentally 111 Nevada Detainee, 
9 th Circuit Reverses Summary Judgment 


T he Ninth Circuit Court of Ap- 
peals held that summary judg- 
ment was improperly granted on the 
question of whether a County was delib- 
erately indifferent to a pretrial detainee’s 
mental illness while he was in custody at 
the county jail. 

Stephen Gibson suffered from manic 
depressive disorder, and in January, 1996, 
he entered into a manic phase. His wife 
called police several times in an effort to 
locate him and have him hospitalized for 
his manic condition. On February 3, 1996, 
Washoe County, Nevada, deputies took 
Gibson into custody, believing that he 
was intoxicated. Upon searching his ve- 
hicle, deputies found several prescription 
medication bottles with Gibson’s name on 
the label. One deputy assumed they were 
“psych meds” and that Gibson might not 
be taking his medication. A nurse at the 
jail confirmed “that the medications were 
to stabilize somebody who was suffering 
from mental illness.” 

Upon his arrest and while in jail 
Gibson became physically combative. In 
the jail Gibson was sprayed in the face 
with pepper spray and several deputies 
dragged him into a “special watch cell.” 
Gibson continued to struggle with the 
deputies who attempted to restrain his 
arms and legs while he lay face down. At 
some point in the struggle, it became ap- 
parent that Gibson was in physical 
distress and an on-site paramedic and 
several deputies immediately adminis- 
tered CPR. Within minutes Gibson was 
taken to the hospital, but he never re- 
vived. 

“According to the autopsy report, 
the immediate cause of Gibson’s death 
was severe arteriosclerosis, a disease of 
which neither he nor Ms. Gibson has been 
aware.” 

Ms. Gibson brought suit against 
Washoe County, the sheriff and various 
deputies. Defendants moved for summary 
judgment and the magistrate judge rec- 
ommended granting the motion as to all 
of Ms. Gibson’s claims. After consider- 
ing and rejecting Ms. Gibson’s objections 
to the magistrate’s report and recommen- 
dations, the district court granted 
summary judgment to defendants and 
Gibson appealed. 


C iting Monell v. New York City Dept. 
of Social Services, 436 U.S. 658, 98 S.Ct. 
2018 (1978), the Ninth Circuit held that 
“Ms. Gibson may be able to demonstrate 
municipal liability” for two reasons. 
“There is evidence from which a jury 
could properly conclude that the County 
itself violated Gibson’s rights under the 
Constitution^” and “there is also evi- 
dence from which a jury could properly 
conclude that the County’s failures to act 
caused its employees to violate Gibson’s 
rights, and that those failures amounted 
to deliberate indifference[.]” 

The court noted that in the case of 
pretrial detainees, “[wjith regard to medi- 
cal needs, the due process clause 
imposes, at a minimum, the same duty the 
Eighth Amendment imposes[.]” That is, 
jail staff must not be deliberately indiffer- 
ent to serious medical needs of detainees. 
The court also noted that this duty “en- 
compasses detainees’ psychiatric 
needs.” Accordingly, the court held that 
“[i]n order to comply with their duty jails 


T he Eleventh Circuit US Court of 
Appeals rejected the attempt of 
a Georgia life prisoner to use the mecha- 
nism of joinder (Fed.RulesCiv.Proc. Rule 
20(a)) to gain the benefit of another life 
prisoner’s injunction providing for annual 
parole consideration hearings. 

James Swan, a Georgia life prisoner 
who was not receiving parole consider- 
ations on an annual basis, filed under 
ER.Civ.P. Rule 20(a) to join the earlier 42 
U.S.C. § 1983 injunction of Georgia lifer 
prisoner C.T. Akins that provides for 
Akins to have annual hearings. Akins had 
won such injunctive relief based upon an 
ex post facto argument. See: Akins v. 
Snow, 922 F.2d. 1558 (11th Cir. 1991) [PLN, 
Aug. 1991, p. 7]. Seeking enforcement of 
his injunction in a second suit, Akins won 
a consensual permanent injunction in Au- 
gust, 2001. 

When Swan moved to join this sec- 
ond suit, the Eleventh Circuit rejected his 
action on three grounds. First, the court 
ruled that Swan didn’t have a right to join 


must provide medical staff who are ‘com- 
petent to deal with prisoners’ problems.’” 
The court noted that the Eighth Amend- 
ment deliberate indifference standard of 
Farmer v. Brennan, 511 U.S. 825, 114 S.Ct. 
1970 (1994) differs “somewhat confus- 
ingly” from the deliberate indifference 
standard of City of Canton v. Harris, 489 
U.S. 378, 109 S.Ct. 1 197 (1989), and may 
not be applicable in the context of mu- 
nicipalities. 

The court applied the “eggshell 
skull” doctrine in holding that tortfeasors 
are “liable for any physical injury they 
cause, no matter how unforeseeable, 
once they inflict harm on a plaintiff’s 
body.” 

Ultimately, the court concluded “that 
the County’s policies and procedures re- 
garding medical evaluations of incoming 
detainees violated Gibson’s constitution- 
ally protected right to receive medical care 
while in the custody of the County.” See: 
Gibson v. County of Washoe, Nev., 290 
F.3d 1175 (9 th Cir. 2002). H 


the second suit because he was not a 
party to the first suit. That is, because he 
never personally gained injunctive relief 
first, he could not bootstrap such relief 
by joining only the later enforcement ac- 
tion of Swan’s injunction. 

Second, the ex post facto relief 
granted in Akins was later overruled by 
the US Supreme Court in Garner v. Jones, 
529 U.S. 244, 257 (2000). The Eleventh Cir- 
cuit observed that Garner would now 
require Swan to show the significant risk 
of an ex post facto sentencing increase 
as it applied specifically to him. Joining 
Akins could not substitute for this nec- 
essary showing. Third, the relief granted 
Akins survives Garner only because 
Georgia consented to a permanent injunc- 
tion for Akins’ annual parole hearings. 

The court suggested that Swan 
could file his own separate lawsuit if he 
believed the facts in his case would prove 
an Ex Post Facto Clause violation. See: 
Swan v. Ray, 293 F.3d 1252 (1 1th Cir. 2002). 


Joinder of Georgia Annual Parole Hearing 
Injunction Is Rejected 
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Stone Hotel: Poems from Prison 

by Raegan Butcher, Crimethlnc. 2003, 124 pg. 
Reviewed by Paul Wright 


I t’s been over 10 years since Prison 
Legal News published any poems. 
In large part that has been due to the 
press of news and court rulings that con- 
stitute our core coverage. It has also been 
due to the fact that either I don’t care 
much for poetry, or most prison related 
poetry is overwrought, poorly written, 
melodramatic and everything else good 
poetry shouldn’t be. Over the years I 
have read a lot of prison poetry, both 
submissions to PLN and in other publi- 
cations, which reinforces my view of the 
latter. 

If it is surprising to find one or two 
good prison poems out there, it is even 
more surprising to find an entire book of 
good, solid prison poems that capture 
the reality and the essence of prison life 
without being soap operatic, navel gaz- 
ing, angst ridden and self pitying. In his 


first book, former Washington prisoner 
Raegan Butcher has put together a series 
of snapshot pictures that capture the feel- 
ing and reality of prison and jail life. With 
a spare prose, Butcher explores the de- 
pression, loneliness, isolation, violence, 
despair and neglect that is the fin de seicle 
modern American prison experience, al- 
beit with artistic license. 

If you like raw, gritty cutting edge 
poetry, this is the book for you. The 
first printing of 2,000 copies is individu- 
ally numbered. Stone Hotel is the first 
book of the Crimethlnc. letters series, 
an anarchist publishing project de- 
signed to foster corporation free 
culture. Copies are available for $10.00, 
shipping included, from: Crimethlnc., 
P.O. Box 1963, Olympia, WA98507. Visit 
their website at www.crimethinc.com. 


Expert Testimony Required to Prove Causation 


T he Eighth Circuit Court of Ap- 
peals held that a Missouri pris- 
oner who suffered a stroke after being 
deprived of medication for hypertension 
for a month could not recover absent ex- 
pert medical testimony on causation. 

Willie Robinson, a sixty-four year 
old man with a history of hypertension 
was convicted of drug related charges 
and sentenced to a 120-day drug treat- 
ment program. 

Upon his arrival at the program, his 
hypertension medication was taken from 
him, as per standard procedure. Robinson 
submitted a Medical Services Request 
(MSR) for blood pressure medication to 
replace the supply that had been confis- 
cated from him upon arrival at the 
program. He was given enough medica- 
tion to last thirty days but his efforts to 
renew the prescription were ignored. 
Nearly thirty days after Robinson’s ini- 
tial prescription ran out, Robinson lost 
control of the right side of his body and 
was transferred to a local hospital where 
he was diagnosed as having suffered a 
stroke. 

Robinson brought suit against 
guards and medical staff, alleging 
that defendants were deliberately in- 
different to his serious medical 


needs. The district court denied de- 
fendants’ motion for summary 
judgment and the case proceeded to 
trial. A jury returned a verdict in fa- 
vor of Robinson, finding that 
defendants were deliberately indiffer- 
ent to his serious medical needs and 
awarded him $5,000 in compensatory 
damages and defendants appealed. 

On appeal, the Eighth Circuit noted 
that Robinson “did not offer any evi- 
dence that his lapse in treatment, and 
not some other factor caused his 
stroke.” It also observed that “[wjhen 
an injury is sophisticated, proof of cau- 
sation generally must be established by 
expert testimony.” The court reversed 
the judgment of the district court, hold- 
ing that Robinson failed to establish a 
prima facie violation of the Eighth 
Amendment because he “failed to offer 
any expert evidence showing that de- 
fendants’ actions caused him to suffer 
his stroke[.]” 

In addition to proving causation, had 
Robinson submitted expert testimony in 
support of his claim, his damage award 
probably would have been significantly 
higher than the paltry $5,000 the jury 
awarded him. See: Robinson v. Hager, 292 
F.3d 560 (8th Cir. 2002). H 
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Guard’s Prior Misconduct Wrongly Excluded from Rape Trial 


T he Ninth Circuit Court of Ap- 
peals held that the exclusion of 
evidence of a guard’s prior improper 
sexual conduct against a former detainee 
warranted reversal. 

On Friday, January 31, 1997, Julie Ann 
Blind-Doan turned herself in to the Taft 
City Police after being told the police were 
looking for her on a child neglect charge. 
She was booked and held in the local jail. 

“Sometime early Saturday morning, 
[Doan] repeatedly and noisily called out 
for needed toiletries.” Sergeant Sanders 
responded and according to Doan “en- 
tered her cell, told her he was going to 
teach her a lesson, overpowered her, and 
inserted his police baton into her vagina.” 

Doan brought suit against Sanders. 
Prior to trial “Doan listed seventeen wit- 
nesses who would testify to other, 
assertedly relevant acts of Sanders. All 


of it was excluded in limine on motion by 
the defendant.” The jury deliberated for 
two and one-half days before returning a 
verdict for Sanders. 

On appeal, the Ninth Circuit noted 
that Doan’s prior acts evidence included 
the testimony that Sanders had previ- 
ously attempted to get a female prisoner 
to have sex with him in exchange for let- 
ting her go free. Doan also offered 
“testimony as to Sanders’ conduct as a 
police officer, which, if admitted and be- 
lieved, would have shown Sanders to be 
a bully, careless about abusing his au- 
thority, occasionally violent in its 
exercise, and bold in his indifference to 
official rebuke.” Finally, “Doan proffered 
the testimony of Yoshihiro Nishide that 
he was waiting to sign a citation and be 
released from the Taft jail when Sanders 
made purposeful attempts to annoy him 


by knocking on a nearby counter louder 
and louder. When asked to stop, Sanders 
replied, ‘This is my jail.’ When Nishide 
mumbled something else, Sanders placed 

him in wrist locks Sanders punched 

him in the face with a closed fist and then 
applied a choke hold and a carotid hold. 
Sanders then asked the sheriff’s deputy 
who was present if she ‘had a problem’ 
with what had occurred.” 

The court concluded that cumula- 
tively, the evidence probably would have 
affected the jury’s verdict and should 
have been weighed against the danger of 
‘unfair prejudice’ to Sanders. The court 
reversed and remanded, holding that 
“[t]he testimony should not have been 
excluded by a global ruling that showed 
no evidence of any balancing by the mag- 
istrate judge.” See: Blind-Doan v. 
Sanders, 291 F.3d 1079 (9 th Cir. 2002). ■ 


$22,500 Award Upheld in Texas Gang Assault Set-Up By Guards 


T he Fifth Circuit US Court of Ap- 
peals affirmed a district court’s 
denial of defendant prison officials’ sum- 
mary judgment motion in a prisoner suit 
alleging the guards had orchestrated a 
gang assault against him. It further held 
that the guards’ behavior was suffi- 
ciently reprehensible to justify the 
denial of defendants’ post-trial motion 
asserting qualified immunity, thus per- 
mitting the jury’s verdict and $22,500 
compensatory damage award to stand. 

Eugene Cantu, a former Mexican 
Mafia gang member, had been housed 
in the Texas Department of Criminal 
Justice Institutional Division (admin- 
istrative segregation) since 1981. 
Although he had renounced his gang 
membership in 1994, he was still classi- 
fied as a gang member. During 1998-99, 
Cantu wrote twelve letters to prison 
officials complaining of threats and 
mistreatment he was receiving from 
guards in ad seg. 

In February, 1999, Cantu was at- 
tacked and slashed with a razor by 
prisoner Carlos Hernandez, who was sus- 
piciously not secured in his nearby ad 
seg cell. The lacerations on Cantu’s face 
and neck required 52 stitches. Ad seg 
Captain John Beaird reportedly inter- 
viewed Cantu the next day, telling Cantu 


by John E. Dannenberg 

“You know what? I don’t like a snitch. 
Consider yourself lucky that you are still 
alive.” 

Cantu sued the involved guards 
and Capt. Beaird under 42 U.S.C. § 
1983, claiming violation of the Eighth 
Amendment’s cruel and unusual pun- 
ishment clause. Cantu alleged that it 
would have been impossible for 
Hernandez to have escaped his own 
cell unassisted, and that the assault 
was in fact orchestrated by the guards 
- who were thereby aiding and abet- 
ting the “blood-out” gang policy of 
murdering ex-gang members. 

Defendants initially moved for 
summary judgment against Cantu. 
But the district court (USDC, W.D. 
TX) instead found for Cantu, be- 
cause he had proffered more than 
sufficient evidence to require the 
case to proceed to a determination 
by a trier of fact. The court san- 
guinely observed that either the 
orchestration had occurred as al- 
leged, or else the elaborate prison 
security system’s chance failure “was 
nothing more than a colossal coinci- 
dence.” The standard for summary 
judgment that Cantu had to meet was 
that the jury must be offered more 
than “a scintilla” of evidence, after 


which they were free to make cred- 
ibility determinations on that 
evidence. 

The jury returned a verdict for Cantu, 
finding both that the defendants had vio- 
lated his Constitutional rights and that 
they were not entitled to qualified immu- 
nity. They awarded $22,500 in 
compensatory damages. Defendants then 
moved the district court to overrule the 
jury’s rejection of the qualified immunity 
defense, but the court affirmed the jury. 

On appeal, the guards claimed that 
they had acted in an “objectively reason- 
able” fashion after Hernandez’s attack, 
because they were “never aware” of the 
impending attack. But this argument ig- 
nored that to prevail, Cantu had to 
convince the jury that the guards had 
acted with deliberate indifference. Be- 
cause the jury necessarily found that the 
guards did in fact orchestrate the assault, 
there is no way they could claim this to 
be “reasonable behavior for a prison offi- 
cial,” and the guards’ request for the 
court’s overturning of the jury’s verdict 
via a judgment-as-a-matter-of-law motion 
was properly rejected. Accordingly, the 
district court’s rulings and the jury’s ver- 
dict and award were upheld in all respects. 
See: Cantu v. Jones, 293 F.3d 839 (5 th Cir. 
2002 ). ■ 


July 2003 


22 


Prison Legal News 



Favorable Termination Rule Inapplicable to Conditions Claims 


T he Third Circuit Court of Ap- 
peals held that the “favorable ter- 
mination rule” of Heck v. Humphrey, 512 
U.S. 477, 114 S.Ct. 2364 (1994), and 
Edwards v. Bcilisok, 520 U.S. 641, 117 S.Ct. 
1584 (1997), does not apply to claims that 
implicate only the conditions, and not the 
fact or duration, of a prisoner’s confine- 
ment. 

Former prisoner Antonio Torres, a 
paranoid schizophrenic, entered a de- 
lusional state and became convinced 
that he would be harmed if placed at a 
minimum-security prison. He asked a 
guard if he could return to the Classifi- 
cation Committee for reconsideration 
of its decision. When that request was 
denied, Torres told the guard he would 
try to escape if sent to the minimum- 
security facility. 

Torres was issued a disciplinary re- 
port charging him with attempting to plan 
an escape. He was found guilty of the 
violation and sanctioned to 15 days of 
disciplinary detention and 120 days of 
administrative segregation. 

After Torres was released from cus- 
tody he filed a § 1983 action, alleging that 
he was denied due process of law when 
he was found guilty of the disciplinary 
charge and sanctioned even though the 
charge was not supported by substan- 
tial evidence. 


The district court granted defen- 
dants’ motion for summary judgment. 
Relying on Edwards the court found “that 
Torres’s claim was not cognizable because 
its success necessarily would imply the 
invalidity of the disciplinary decision to 
place him in detention and administrative 
segregation.” 

On appeal, the Third Circuit noted 
that Edwards, Heck and Preiser v. 
Rodriguez, 411 U.S. 475, 93 S.Ct. 1827 
(1973) “instruct!], and all but one of the 
circuit courts to consider the issue have 
held, that both current and former prison- 
ers can use § 1983 to raise claims relating 
only to the conditions, and not to the fact 
or duration, of their confinement without 
satisfying the favorable termination rule.” 
The court then held that since Torres chal- 
lenged only the conditions, rather than 
the fact or duration, of his confinement, 
“the District Court erred in ruling that (his) 
due process claim is not cognizable un- 
der § 1983.” 

Although it did not need to consider 
the issue, the court noted that following 
Spencer v. Kemna, 523 U.S. 1, 118 S.Ct. 
978 (1998) there is a circuit split on the 
issue of whether current and former pris- 
oners who cannot seek habeas relief can 
bring a § 1983 claim without satisfying 
the favorable termination rule even if they 
are challenging the legality of their con- 


viction or the fact or duration of their con- 
finement. 

Turning to the merits ofTorres’s due 
process claim, the court affirmed the dis- 
trict court’s summary judgment, finding 
that Torres failed to present evidence that 
he suffered a violation of a liberty inter- 
est. The court held that under Sandin v. 
Conner, 515 U.S. 472, 115 S.Ct 2293 (1995) 
and Fraise v. Torres, 283 F.3d 506 (3d Cir. 
2002) (indefinite placement in Security 
Threat Group Management Unit) Torres 
failed to allege an atypical and significant 
deprivation which might give rise to a pro- 
tected liberty interest. See: Torres v. 
Fauver, 292 F.3d 14 1 (3 rd Cir. 2002). ■ 
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I llinois Gov. George Ryan, in the last 
passing days of his first and only 
term, saved the best for last. 

He sent shock waves across the na- 
tion when he issued four pardons to men 
sitting on the Condemned Units of the 
state’s prison system, opening the doors 
of the dungeon for four men, one who sat 
in the shadow of the gallows for nearly 
two decades. Speaking in a soft Midwest- 
ern accent, his words were as damning as 
the death sentences that his orders ne- 
gated: “The system is broken.” 

With these orders, he ushered four 
men-Stanley Howard, Madison Hobley, 
Aaron Patterson and Leroy Orange-from 
the darkest corners of the land into the 
light. Quoting a tale of that famed Illi- 
noisan, Lincoln, he recalled the job of the 
nation’s chief executive, who, reviewing 
execution orders for those who were con- 
victed of violating the military code 
during the Civil War, asked one of his 
generals why one young man had no let- 
ters in his file from any who wished his 
life spared. The general, shrugging his 
shoulders matter-of-factly, said, “He’s got 
no friends,” Lincoln, lifting his pen, re- 
marked, “He’s got one friend,” and 
pardoned the man from the clutches of 
the hangman. Ryan said those four deni- 
zens of Death Row, each having been 
subjected to police torture, falsified con- 
fessions, prosecutorial misdonduct, and 
judicial blindness to these vile transgres- 
sions, had one friend, and decided to cut 
the Gordian knot by issuing full pardons 
to the four, and proving a friend to men 
who had few real friends in the dark de- 
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Gov. Ryan’s Song 

by Mumia Abu Jamal 

serted abode of death. Before day’s end, 
three of the four walked away from the 
closed cell of state repression, into the 
fresh air of a windy Chicago, and free- 
dom. 

By so doing, Ryan has dealt a seri- 
ous, crippling blow to the state system of 
death, and the inability of the dignitaries 
and officials of the system to cure the 
serious problems of the death penalty 
was shown in sharp and stark relief. 

It is fitting that Ryan, a oneterm, em- 
battled politico and a non-lawyer (“I’m a 
pharmacist,” he repeatedly explained) 
would be the one to solve these deep and 
troubling problems. It is equally as fitting 
that the problems of the Illinois death 
system came to light not through the, 
members of the Bar but through the 
meanderings of students of journalism, 
whose investigations led to the ultimate 
conclusion voiced by Ryan some years 
later: “The system is broken.” 

Hours after his unprecedented an- 
nouncement of the pardon package, 
Ryan’s office would announce another 
earth-shattering event: the full commuta- 
tion of every man on Death Row in the 
Prairie State. By the end of the week, 167 
folks would no longer be on Death Row. 

Elected as a conservative Republi- 
can who “never gave a moment’s 
thought” to the rightness or morality of 
the death penalty, Ryan would be the last 
politician one would expect would strike 
down the nation’s seventh largest Death 
Row. 

With a hoarse voice, his nervousness 
evident in his fidgety presentation, the 
one-term governor struck a mighty blow 
against the Death System in America. 

Exercising a breadth of vision that is 
truly remarkable in an American sitting 
(albeit departing) politician, Ryan spoke 
of the problems facing not just those con- 
demned to death, but in the processes, 
prosecutions and judgments affecting 
those condemned to “life.” His words 
were a rare gubernatorial recognition of 
the deficits in the system entire: “The 
system has proven itself to be wildly in- 
accurate, unjust, unable to separate the 
innocent from the guilty... and racist.” 

His commutation of over 150 death 
sentences unquestionably stays the cold 
hand of death, but it does not address 


the injustices that led many to Death Row, 
nor that keeps them confined on “Life 
Row,” for those problems, those deep 
cracks in the system, remain. 

It is tragically true that, as Ryan 
charges, “The system is broken.” The 
bitter truth is that his efforts, while unde- 
niably noble and unquestionably historic, 
do not fix the mess. 

To his credit, Ryan assembled a blue- 
ribbon panel to examine the state’s death 
system, and the commission, after three 
years, came to a political, yet systematic, 
conclusion: “The system is broken.” The 
commission, composed of prosecutors, 
judges, defense lawyers and scholars, 
joined in the report, and issued some 85 
recommendations to “fix” the system, in- 
cluding the recording of confessions from 
beginning to end, the end of “jailhouse 
confessions” (which are notoriously un- 
reliable, yet influential to unknowing 
jurors), and a host of others. The legisla- 
ture opted to ignore the recommendations, 
just as the state’s highest judiciary chose 
to ignore many of the most blatant injus- 
tices, and Ryan, the “non-lawyer,” felt 
compelled to act. 

If the system is broken, how can the 
system fix the system? 

Ryan’s very extraordinaiy act seems 
to suggest that it cannot. For while those 
four men are free of unjust convictions, 
are they the “only” four innocents on the 
state’s large Death Row, or larger Life 
Row? That seems unlikely. 

In another sense, as the underlying 
system remains tightly embedded in 
place, what of those to come? How many 
years will other innocents suffer in the 
suffocating holds of steel and brick slave 
ships (prisons) before another scandal 
threatens the stability of the system? 

Like the notorious cycle of police 
corruption cases that plagues U.S. cities 
like New York, Philadelphia, Los Angeles 
and-yes-Chicago, the problem isn’t fixed, 
but passed on to later administrations. 

It seems an abolition movement must 
take this, not as a final victory, but as a 
first step, of a systematic battle for real 
change. 

We may all agree that the system is 
broken. But that mere agreement does not 
insure that that which is broken will in- 
deed be fixed. | 


July 2003 


24 


Prison Legal News 



Illinois Governor Commutes 
All Death Sentences 


by Michael Rigby 


O n January 11, 2003 Governor 
George Ryan ensured himself a 
place in the history of criminal justice re- 
form by commuting the death sentences 
of 167 people. It was the most sweeping 
act of its kind by a governor in U.S. his- 
tory. 

Most of the 164 men and 3 women 
who had their sentences commuted 
will now serve life sentences without 
the possibility of parole. Three of them 
will receive sentences of 40 years in 
prison, making them eligible for parole 
in several years. Ryan said their cases 
had raised special fairness concerns. 
Ryan went even farther the day before 
and pardoned four men on death row 
who had falsely confessed to their 
crimes after being tortured by police. 

“Our capital system is haunted by 
the demon of error — error in determin- 
ing guilt, and error in determining who 
among the guilty deserves to die,” said 
Ryan speaking to an audience at North- 
western University. “What effect was 
race having? What effect was poverty 
having? Because of all these reasons, 
today I am commuting the sentences 
of all death row inmates.” 

Ryan placed a moratorium on all 
state executions in 2000 citing the fact 
that since 1977, when the U.S. Supreme 
Court reinstated the death penalty, 13 
death row prisoners had been proven 
innocent — one more than had been 
executed. A subsequent three year 
study of the state’s death penalty sys- 
tem only heightened concerns. The 
death penalty, said Ryan, was meted 
out differently depending on a 
person’s race, how poor they were, 
where they lived, and who the defense 
lawyers and prosecutors were. 

A special commission appointed 
by Ryan to study the state’s death pen- 
alty concluded in April 2002 that 
problems with the system were so per- 
vasive that it should be abolished. But 
barring abolition, the commission rec- 
ommended 85 reforms necessary to 
ensure that the death penalty was 
meted out “fairly.” The Illinois legisla- 
ture, however, refused to enact any of 
the reforms. 


“They absolutely and systematically 
refused, in the case of the legislature, to 
institute any reforms...,” said Jennifer 
Bishop-Jenkins, national board member 
of Murder Victims’ F amilies for Reconcili- 
ation. 

Ryan said he felt he had no choice 
but to act. However, many family mem- 
bers and friends of murder victims were 
outraged by the commutations, as were 
some prosecutors. Ryan, who had pre- 
viously stated he was leaning away 
from blanket commutations, said, “They 
have a right to be angry. I have prob- 
ably misled them, certainly not 
intentionally .... I apologize to those 
people.” 

In a letter written to the victims’ fami- 
lies before the commutations were issued, 
the Governor wrote, “I am not prepared 
to take the risk that we may execute an 
innocent person.” 

Ryan said even his wife would 
probably be angry at him. In 1987 a 
close family friend was murdered in 
their hometown of Kankakee by being 
buried alive. The accused murderer was 
among those whose death sentence 
Ryan commuted. 

“I do not come to this as a neo- 
phyte without having experienced a 
small bit of the bitter pill the survivors 
must swallow,” Ryan said. “But my re- 
sponsibilities and obligations are more 
than my neighbors and my family. I rep- 
resent all the people of Illinois and the 
decision that I make about our crimi- 
nal-justice system is felt not only here 
but, as 1 found out, the world over.” H 

Sources: The Columbus Dispatch, New 
Haven Register, The Associated Press, 
Socialist Worker, USA Today 
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Gay Bashing Illinois Guards to Pay $65,000 for Savage Beating 


A man who was brutally beaten 

/“Vby jail guards while in custody 
at the Cook County Jail in Chicago will 
receive $65,000 in a settlement approved 
in June 2002. 

Terry Phalen, now 42 and admittedly 
gay, was awaiting a bond hearing in Oc- 
tober 1999 on auto theft charges when 
three Cook County jail guards — Emiliano 
Valencia, Joseph Passarella and Michael 
Harrington — handcuffed him, threw him 
to the ground, punched him in the face 
and repeatedly kicked him in the ribs, 
head, back and legs. In all, Phalen reports 
being hit “maybe 25 to 30 times.” Phalen 
suffered hairline fractures to both wrists 
and two ribs and bruises over most of his 
body. 

Phalen then filed suit against the 
guards, the sheriff and Cook County un- 
der the Civil Rights Act of 42 U.S.C. § 
1983 in the U.S. District Court for the 
Northern District of Illinois, alleging ex- 
cessive force, conspiracy, assault and 
battery and hate crimes violations. Ac- 
cording to the suit, the sole motive for 


the attack was the guards’ dislike for 
Phalen’s sexual orientation. Phalen was 
represented in the suit by attorneys Joey 
L. Mogul and Janine L. Hoft of the 
People’s Law Office in Chicago. 

The out-of-court settlement was 
reached in early June 2002, after Phalen 
and the Cook County Board agreed to 
the $65,000 award. According to Cook 
County Commissioner Mike Quigley, the 
county agreed to settle the case because, 
“This, to me, [was] a classic hate crime.” 

In addition to the lawsuit, a March 
2000 internal Sheriff’s Department report 
found the three guards guilty of beating 
Phalen and then lying about it to their 
superiors. Their punishment? Each guard 
received a 20-day suspension. But that 
suspension was later reversed after the 
guards appealed, and the State’s Attor- 
ney, who is responsible for defending the 
guards in the civil case, was said to have 
“thrown” the case on appeal. And despite 
the wealth of evidence, which included 
six witnesses to the attack, none of the 
guards faced criminal prosecution. 


The assault on Phalen was appar- 
ently only part of a systematic pattern of 
beatings and attacks by guards at the jail. 
Phalen cites having witnessed two other 
beatings against black prisoners that 
were so brutal that “big pools of blood” 
formed on the floor. 

This case was closely monitored by 
the Chicago gay community and drew the 
attention of the Chicago Anti-Bashing 
Network (CABN) and Rev. Jesse Jackson. 
CABN organized several rallies to pro- 
test the brutality. Said Janine L. Hoft, “I 
think we’ve got a long way to go but it’s 
our hope that hitting the county in the 
pocketbook is the way to make somebody 
stand up and take notice, and move 
sheriff’s deputies towards an understand- 
ing that they have to treat [all] citizens 
with respect.” See: Phelan v. Valencia, 
etal.. No. 00-C-5683, U.S. District Court, 
Northern District of Illinois, Eastern Di- 
vision. H 

Sources: Worker’s World, Chicago Tri- 
bune 


Houston Crime Lab Closed, Prisoner Freed 


O n March 6, 2003, the Houston 
Police Department (HPD) Chief 
C. O. Bradford announced that the 
department’s DNA crime lab had been 
shut down and that internal affairs had 
launched an investigation into possible 
criminal and other misconduct. 

The announcement came six days 
before Josiah Sutton, who had been serv- 
ing a 25 year sentence for rape, was 
released from prison after being exoner- 
ated by a retest of DNA evidence. Sutton 
was convicted in 1999, largely on testi- 
mony by lab technicians that his DNA 
matched DNA taken from the crime scene. 

The crime lab has been under fire 
since an audit completed in December 
2002 found that the lab’s technicians were 
inadequately trained and that they rou- 
tinely misinterpreted data and kept 
records in disarray. The audit further found 
that the technicians routinely used up all 
the evidence, making it impossible to re- 
fute it or have it retested. 

The audit’s findings led to a suspen- 
sion of genetic testing, a review of the 
lab’s procedures, and retesting of DNA 


by Michael Rigby 

evidence. So far, HPD has turned over 
525 cases involving DNA testing to the 
Harris County district attorney’s office for 
review. Of those, officials say, at least 62 
warrant retesting. 

DNA expert Elizabeth Johnson, who 
has been a defense witness in a number 
of cases involving the crime lab, is a vo- 
cal critic. “They can’t do a sperm sample 
separation to save their lives,” says Dr. 
Johnson. “If you put a gun to their heads 
and said you have to do this or you will 
die, you’d just have to kill them.” 

Another problem, says Dr. Johnson, 
is that HPD lab technicians greatly exag- 
gerate the possibility that a defendant 
might be guilty. To date, all of the lab’s 
errors have been pro-prosecution, never 
in favor of the defense. This is especially 
troubling considering that Harris County 
sends more people to death row than any 
other county in the nation. Seventeen of 
the 62 cases already flagged for retesting 
involve death row prisoners. 

Other police crime labs around the 
nation, including those in Oklahoma City, 
Montana, and Washington State, has also 


been accused of performing slipshod 
work and providing false or misleading 
testimony. Most notably, the FBI crime 
lab was rocked by controversy in 1997 
after an internal investigation accused 13 
lab technicians of making scientific errors 
and aiding prosecutors with biased testi- 
mony. None of the technicians were fired 
or prosecuted. Cases handled by the tech- 
nicians are still being reviewed; the Justice 
Department has already identified about 
3,000 criminal cases that may have been 
adversely affected. 

However, many criminal defense law- 
yers are questioning the Justice 
Department’s decision to allow prosecu- 
tors — federal, local, and state — to decide 
whether or not to inform defendants of 
potential problems with their cases. Ac- 
cording to Neal Sonnet, a former federal 
prosecutor, “That’s like asking the fox to 
guard the hen house.” [For the most in- 
formation on the FBI lab scandal see the 
NACDL.org website.] | 

Sources: The Associated Press, The New 
York Times 
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Washington Guards Shoot Now, Ask Questions Later 

by Roger Smith 


T here had not been a prisoner 
shot to death by a guard at the 
Washington State Penitentiary (WSP) in 
Walla Walla, Washington for more than 
thirty years. That changed last year. Dur- 
ing 2002, under the “capable” leadership 
of Richard Morgan, the new WSP super- 
intendent, WSP guards shot two 
prisoners to death. Both prisoners were 
killed without warning, which Morgan 
admitted was what he “asked [guards] to 
do.” 

In January of 2002, Richard Tate, a 
WSP guard, shot Abdul Ali to death while 
he was fighting with a cellmate over a 
hygiene dispute. Ali knocked his cellmate 
unconscious and began kicking him in 
the head. Tate promptly shot him to death 
without warning. 

Neither the Washington Department 
of Corrections (DOC) nor the Walla Walla 
County prosecutor found fault with 
Tate’s killing Ali. In fact, Tate was praised 
by his supervisors for shooting Ali. 

In November of 2002, Gregory “Tex” 
Gamer arrived at W SP, where Christopher 
Shelley was serving nine years for rap- 
ing a twelve-year-old girl. Garner was 
serving forty-nine years for shooting at 
Snohomish County sheriff’s deputies. 
The two knew each other from the Mon- 
roe Corrections Complex, near Monroe, 
Washington. Garner told WSP prisoners 
Shelley was a homosexual at Monroe. 

Shelley confronted Garner on the 
WSP yard, asking if Garner had called 
him a punk. Garner replied that Shelley 
was a punk and Shelley attacked him. 
Shelley wrestled Garner to the ground, 
where Garner hit him three or four times, 
sat up, and stopped fighting. Although 
guards coming to break up the fight were 
only seconds away, Garner was shot in 
the back without warning by David 
Pooler, a WSP tower guard. Garner died 
in less than an hour. 

Walla Walla police detective Mike 
Boettcher investigated the shooting. 
Since an unnamed WSP lieutenant con- 
veniently “forgot” to hit the record 
button for the camera monitoring the 
yard, however, there was no video tape 
of the shooting. 

Therefore, Boettcher was relegated 
to investigating via interviews. Numer- 
ous prisoner witnesses said the fight was 


but a mere wrestling match, and that 
Shelley’s life was not in danger. 

Pooler told Boettcher that he shot 
Garner because he thought Shelley was 
being beaten to death. Another tower 
guard. Timber Burton, corroborated 
Pooler’s story saying that he also thought 
Shelley’s life was in danger. The evidence 
belied these claims; however, as pictures 
taken of Shelley after the fight revealed 
that he had only “a scratch on his face.” 

Even so, Jim Nagle, the Walla Walla 
County prosecutor, refused to prosecute 
Pooler for shooting Garner. Nagle claimed 
that prisoner witnesses would not be cred- 
ible enough to get a manslaughter 
conviction. Oddly, that same prosecutor’s 
office has been quite willing to use pris- 
oner witnesses to convict other prisoners 
of crimes committed at WSP. 

Morgan acknowledged that had 
Pooler not shot Garner, no one would have 
died. Still, DOC investigators exonerated 
Pooler of any wrong doing. 

Morgan said Garner’s death “both- 
ers [him] a great deal,” and that he would 
never advocate violence to reduce vio- 
lence.” These comments 
are difficult to reconcile 
with Morgan’s admission 
that Pooler was only do- 
ing “what [Morgan] asked 
him to do” when he shot 
Garner without warning. 

These unannounced 
shootings are the result of 
recent changes to the 
WSP lethal force policy. 

Washington prisoner Sam 
Rutherford said WSP 
eliminated the warning re- 
quirement from its lethal 
force policy while he was 
there in 1996. WSP pris- 
oners were then directed 
to sign forms agreeing to 
be shot without warning, 
he said. He refused to sign 
and was threatened with 
segregation, but he was 
never actually segregated 
for not signing. 

Brutality by WSP 
guards is nothing new. As 
farbackas 1979, WSP was 
under the federal Justice 


Department’s oversight for five years 
because prisoners were beaten and 
sodomized by baton wielding WSP 
guards after a riot. The federal Court of 
Appeals for the Ninth Circuit has also 
recognized that brutality and racism are 
“the norm” for WSP guards. See: 
Hoptowitv. Ray, 682 F.2d 1237 (9th Cir. 
1982). 

In light of the Ali and Garner killings, 
Pat Arthur, an attorney with Columbia 
Legal Services, has asked the federal Jus- 
tice Department to intervene once again, 
and it is considering doing so. Seattle’s 
branch of the Federal Bureau of Investi- 
gation is also gathering documentation 
to conduct its own investigation of the 
killings. 

DOC claims to be considering pro- 
cedural changes for the use of lethal force 
against Washington prisoners. However, 
they have said nothing about requiring 
any warning before shooting a prisoner 
involved in a fight or the destruction of 
state property. B 

Source: The Seattle Times 
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Prompt Mental Health Services Ordered 
for Arkansas Pretrial Detainees 


A settlement was reached be- 
tween the Arkansas Division of 
Mental Health Services and the class of 
all mentally ill pretrial detainees in Arkan- 
sas, to have either timely court-ordered 
mental health evaluations or be promptly 
admitted to the Arkansas State Hospital 
(ASH), according to the urgency of their 
mental health needs. The US District 
Court (E.D. Ark.) ruled that the existing 
admission waiting period of up to one 
year amounted to punishment in viola- 
tion of the detainees’ constitutional rights 
to due process of law. 

James Terry, a 29 year old with a his- 
tory of serious mental illness, and charged 
with aggravated assault, criminal mischief 
and battery, was in Sebastian County 
Detention Center (jail) awaiting trial - with 
no date set. His mental condition deterio- 
rated to where both his mental and 
physical health were in danger of perma- 
nent and irreparable harm. Forensic 
psychologist Charles Mallory, Ph.D., 
found Terry on January 9, 2001 to be in- 
competent to stand trial and 
recommended he be committed to ASH 
for treatment. One month later, the 
Sebastian County Circuit Court ordered 
the hospital commitment. However, as of 
July 16, 2001, Terry was still in jail. 

There, he decompensated, and, un- 
able to follow jail procedures, landed in 
isolation. His behavior became bizarre, 
with suicidal ideations and violent, threat- 
ening conduct, resulting in use of a taser 
gun to subdue him. Dr. Mallory opined 
that Terry would suffer irreparable injury 
and sustain serious physical injury if not 
promptly treated at ASH. 

Bettina Brownstein, attorney for the 
American Civil Liberties Union (ACLU) 
of Arkansas, fdeda42U.S.C. § 1983 civil 
rights complaint against Richard Hill, Di- 
rector of the Arkansas Division of Mental 
Health Services and Frank Atkinson, Sher- 
iff of Sebastian County Jail, alleging 
denial of Terry’s Fourteenth Amendment 
due process right to treatment for his se- 
rious mental illness. Readers should note 
that this was not an Eighth Amendment 
claim of cruel and unusual punishment of 
convicted prisoners (which requires 
proof of a malicious, sadistic intent to in- 
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jure), but rather a lower-burden-of-proof 
Fourteenth Amendment claim of denial of 
due process for unconvicted jail detain- 
ees. 

Upon investigating Terry’s case, the 
ASH admission delay problem was dis- 
covered to involve over 100 prisoners. 
The court accordingly certified a class of 
all pretrial detainees who had been or- 
dered to ASH for a forensic mental 
evaluation and those committed to ASH 
to restore their mental competency. 

in its Memorandum Opinion filed 
May 6, 2002, the court noted that the Ar- 
kansas State Constitution’s Art. 19, § 19 
declared an express duty owed by the 
state to the mentally ill. The court held 
that ASH was the sole responsible au- 
thority for implementing this duty. 

Moreover, Ark. Code Ann. §5-2-305 
(Repl. 1997) required such treatment by 
qualified psychologists within 30 days for 
a criminal defendant filing notice he will 
rely upon a mental disease defense or if 
there is reason to believe mental compe- 
tency will arise in the prosecution. And 
for the mentally incompetent, §5-23 10 re- 
quires commitment to ASH until mental 
fitness is restored. 

ASH has 315 beds, but finding only 
existed to fill 186, 64 of which were sepa- 
rately guarded for prisoners. §305 
(diagnostic) patients waited an average 
of 6 months, while §310 (commitment) 
patients averaged 8 months with some 
waiting up to a year. Priority was guided 
primarily by court or family pressure. 

Several judges and a county jail 
deputy testified about their inability to 
have detainees accepted by ASH after 
court-ordered transfers. But more com- 
pelling was testimony as to the damage 
caused by these delays. Cases were re- 
ported where untransferred detainees 
were eating their own flesh and spitting it 
out, or eating their feces and drinking their 
urine. Desperate jail officials were ill- 
equipped to restrain these patients. At 
best, some medications were adminis- 
tered, but no mental health practitioners 
were employed. Some depressed prison- 
ers lost dangerous amounts of weight. 

All agreed that the problem was not 
based on ill intent - notwithstanding that 


the violations had been ongoing for at 
least five years - but were solely due to 
the lack of financial resources. However, 
“limited resources cannot be considered 
an excuse for not maintaining the institu- 
tion according to at least minimum 
constitutional standards” ( Finney v. 
Mabry, 534 F.Supp. 1026, 1041 (E.D.Ark. 
1982)). Importantly, the court found that 
it should thus be guided by Fourteenth, 
and not Eighth Amendment principles, 
citing Campbell v. Cauthron , 623 F.2d 503 
(8 th Cir 1980) and Bell v. Wolfish, 441 US 
520, 537, nt. 16 (1979), noting Bell's lighter 
burden for a pretrial detainee to show a 
constitutional violation. 

The court ruled that the behavior com- 
plained of would have to amount to 
punishment in order to be constitutionally 
prohibited. It then found that the delay in 
transferring pretrial detainees to ASH was 
not related to any legitimate penological 
interest and constituted a violation “far 
beyond any constitutional boundary.” 

On October 4, 2002, the court ap- 
proved a settlement between the parties - 
operative no later than July 1, 2003 - re- 
quiring that all §305 treatment shall be 
commenced within 30 days and that all 
§310 patients shall be triaged within 72 
calendar (not work) hours, with treatment 
graded into three priorities. Priority 1, 
defined to include cases where lack of 
treatment would result in a probability of 
death or serious bodily injury, requires 
treatment within 48 hours. Priority 2, de- 
fined to include cases where probable 
debilitation would occur without treat- 
ment, requires treatment to commence 
within 15 days. Priority 3, with no reason- 
able likelihood of any debilitation, 
requires treatment to commence within 45 
days. Additionally, §310 patients who are 
actively mentally ill, but competent to 
stand trial, must be treated within seven 
days. Finally, the agreement provides for 
quarterly monitor reports to the court. 

The Arkansas Legislature now must 
provide the necessary funds to comply 
and to pay Terry’s attorney fees per 42 
U.S.C. § 1988. See: Terry v. Hill, et al., 
232 F.Supp.2d 934 (ED AR2002), No. 4:01 
CV 458 SMR (USDC E.D. Ark, Western 
Div.).B 


July 2003 


28 


Prison Legal News 



Alabama DOC Settles Mental Health Class Action 


T he U.S. District Court for the 
Middle District of Alabama ap- 
proved a settlement agreement between 
a class of prisoners, defined as “all acutely 
or severely mentally ill male inmates who 
are presently or will in the future be incar- 
cerated in the Alabama Department of 
Corrections” (ADOC), and the defendant 
state prison officials. As a result, the case 
was dismissed without prejudice, and the 
defendant was ordered to pay the pris- 
oners’ attorneys $762,233 in costs and 
fees. 

This case was commenced on Janu- 
ary 15, 1992, when a group of ADOC 
prisoners filed suit challenging the ad- 
equacy of the mental health treatment 
being provided to those seriously men- 
tally ill state prisoners by the ADOC. The 
prisoners were adroitly represented by 
Rhonda Brownstein of the Southern Pov- 
erty Law Center, and Gayle Gear, a private 
practitioner from Birmingham. 

The litigation evolved from what one 
expert described as having “never wit- 
nessed more desperately mentally ill 
prisoners living under such horrendous 
physical conditions and subjected to 
such a low level of care.” These mentally 
ill prisoners were reported have been “liv- 
ing in filth,” and some were purportedly 
observed being “clubbed for failure to 
follow orders,” while they were “having 
seizures.” The delivery of mental health 
care within the ADOC was even charac- 
terized as “medieval.” 

The settlement is quite comprehen- 
sive, and it is set forth in two documents, 
the Settlement Agreement (SA), dated 
September 28, 2000, and the Agreement 
of Experts (AOE), dated August 8, 2000. 
The parties agreed to enforce the settle- 
ment only in state court, but the dismissal 
without prejudice allows for the com- 
mencement of a new federal action in the 
event of non-compliance. 

The SA consists of nine principal 
sections that establish a schedule for 
implementing various improvements, 
such as comprehensive mental health 
policies, procedures, and program manu- 
als; bed space increases and mental health 
facility renovations, staff increases and 
training; and a requirement of National 
Commission on Correctional Health Care 
(NCCHC) accreditation by April 2002. The 
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SA also includes the appointment of Jane 
Haddad, Psy.D., to facilitate the imple- 
mentation of the agreement, and to 
oversee its compliance. In addition, 
Suzanne Ducate, M.D. was tabbed for her 
expertise in psychiatry. 

Beginning in October 2000, Dr. 
Haddad was to assist the ADOC with 
implementing the SA. From June 1, 2001, 
and to June 1, 2003, the SA requires Dr. 
Haddad to “tour up to five of the ADOC’s 
major prisons four times per year.” The 
objectives of these ‘tours’ are clearly 
enunciated in the SA, and it includes strict 
reporting requirements by both the ADOC 
and Dr. Haddad. 

By July 1,2003, Dr. Haddad will also 
be required to issue a “final report detail- 
ing the ADOC’s overall effort at achieving 
compliance with the terms of the Settle- 
ment Agreement.” This final report must 
also include any recommendations that 
may be necessary for “the ADOC to 
achieve or maintain substantial compli- 
ance” with the SA. 

The Agreement of Experts is a much 
more detailed, 12-page document, begin- 
ning with a list defining the terms serious 
mental illness, mental health profession, 
individual counseling, group program- 
ming, mental health rounds, and treatment 
plan. There is also a section outlining the 
various levels of mental health care, in- 
cluding crisis intervention services, 
intensive psychiatric stabilization, and 
inpatient, residential and outpatient treat- 
ment. 

The AOE also enumerates the com- 
ponents of “adequate treatment,” rather 
than simply mandating such treatment 
and leaving the actual standard of care 
delivered to the discretion of state clini- 
cians and administrators. In addition, the 
AOE meticulously outlines the elements 
that are necessary for the implementation 
of policies and procedures that will be 
consistent with NCCHC standards. The 
AOE further establishes minimum staff 
training, psychiatric bed space, and staff/ 
patient ratios. The latter should result in 
75 to 80 new staff positions devoted to 
the treatment of the seriously mentally ill. 

Following the settlement, a commen- 
tator in the Correctional Mental Health 
Reporter (Nov./Dec. 2000) observed that 
“this settlement is superimposed not on 


a marginally deficient system but on a 
desperately poor system which also de- 
cided to fight, delay, and obfuscate 
during the litigation.” Nevertheless, it was 
noted that Dr. Haddad believes that, if 
the settlement reaches “fruition then ... 
Alabama will not only have a constitu- 
tional correctional mental health care 
system but one that provides acceptable 
care for inmates with serious mental ill- 
ness.” Given the history of the ADOC, 
this may be a substantial achievement. 
See: Bradley v. Haley, USDC no. 92-A- 
70-N (M-D. Ala. Sept. 28, 2000). ■ 
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California Governor Has Carte Blanche in Denying Lifer Paroles 


T he California Supreme Court 
ruled that the governor has al- 
most unlimited power to reverse a 
decision of the parole board (Board of 
Prison Terms (“BPT”)) and that his deci- 
sion may be reviewed by a court only to 
see if “a modicum” of evidence sup- 
ported it. The court further ruled that the 
governor’s review-enabling statute, en- 
acted in 1989, could be used to permit 
such review of the BPT’s parole denial 
for prisoners whose crime predated 1989 
- without violating state or federal ex post 
facto protections. As to the complaint that 
the current governor has a no-parole policy, 
the court held that the two releases he has 
approved in 4800 hearings proves he has 
only a “stringent” policy - not a preclusive 
one. Finally, the court held that even when 
a prisoner has been acquitted at trial of a 
greater offense, but convicted of the lesser 
- while the BPT may only hold him to the 
lesser conviction - the governor may, upon 
the existence of “some” evidence in the 
record, hold the prisoner to serve the pun- 
ishment for the greater offense. 

Robert Rosenkrantz had been con- 
victed of second degree murder in 1986 
for the murder of his high school friend 
Steven Redman. Rosenkrantz had wanted 
to kill Redman because Redman threat- 
ened to expose Rosenkrantz’s homosexuality 
to Rosenkrantz’s father. Purchasing an Uzi 
machine gun and 235 rounds, 
Rosenkrantz practiced using it before the 
day of the killing. He allegedly told oth- 
ers he intended to kill Redman before he 
in fact did. After the murder, he was on 
the run for 24 days before finally turning 
himself in. At a jury trial, he was acquit- 
ted of first degree murder and convicted 
of second degree murder, and sentenced 
to 17 years-to-life. 

He was first found suitable for pa- 
role in 1 996, but this was disapproved by 
the BPT’s Decision Review Unit. The BPT 
then continued to find him unsuitable, and 
he filed a writ. The superior court found 
there was no evidence of his unsuitabil- 
ity, and ordered the BPT to find him 
suitable. The BPT found him unsuitable - 
but nonetheless fixed a parole date be- 
cause they feared contempt proceedings 
from the court. The court of appeal up- 
held the superior court initially (In Re 
Rosenkrantz, 80 Cal.App.4 ,h 409 (2000) 
(Rosenkrantz II)), and again after the 
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governor’s reversal of the BPT (95 
Cal.App.4 th 358 (2002) (Rosenkrantz IV)). 

In Rosenkrantz IV, the court of ap- 
peal relied upon its ruling in Rosenkrantz 
II that there was no evidence to support 
a denial of parole, using the law-of-the— 
case doctrine. The Supreme Court rejected 
this application of the law-of-the-case 
doctrine because the two cases involved 
different issues and different parties. This 
ruling proved devastating to Rosenkrantz 
in the Supreme Court case, where they 
now proceeded to microscopically review 
his crime in the search for “some evi- 
dence” to support the governor’s 
reversal. In a 5 - 2 ruling, the CA Supreme 
Court reversed Rosenkrantz IV and de- 
nied the habeas corpus petition that had 
ordered his release onto parole. 

The Supreme Court made many sig- 
nificant legal holdings about California 
lifers convicted of murder. First, the Court 
ruled that the judicial branch is indeed 
permitted to review a governor’s decision 
to deny parole and that this does not vio- 
late the California Constitution separation 
ofpowers clause. Next, the Court limited 
this judicial review to only determine if 
the governor’s decision were arbitrary 
and capricious, i.e., if it were based upon 
no evidence. The review of a governor’s 
reversal of the BPT is therefore limited to 
judicial oversight to only see if some (de- 
fined here as “a modicum”) evidence in 
the record supported the governor’s writ- 
ten decision statement. 

And the Court did find plenty of “evi- 
dence.” But it was evidence of planning 
and premeditation, notwithstanding that 
Rosenkrantz had been accpdtted by a jury 
of 1 st degree murder and convicted of 2 nd 
degree. Incredibly, the Court held that 
even so, the governor could look at the 
facts of the crime suggestive of first de- 
gree and reverse the BPT’s grant ofparole 
because the governor thought 
Rosenkrantz should do 1 st degree time. 
Reasoning that the jury’s acquittal only 
evidenced reasonable doubt of proof 
beyond a reasonable doubt of his guilt 
of first degree, the governor’s reversal of 
the BPT’s decision could stand based on 
the vastly more deferential judicial-re - 
view-of-the-governor standard of “some 
evidence” of his first degree concerns. 
Specifically, the Court “determine[d] that 
the Governor properly could rely upon 
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the circumstances of the crime in decid- 
ing that petitioner is not presently suitable 
for parole.” Thus, it would seem that a plea 
bargain from 1st degree murder to 2nd de- 
gree is no bargain at all, because the 
governor can now retrospectively resen- 
tence one to do 1st degree time. 

This inexorably led to the question 
of ex post facto laws. Considering this 
question separately, the Court concluded 
that the 1989 law granting the governor 
his “review” powers could be legally ap- 
plied to those persons whose crimes 
predated 1989. The Court’s reasoning 
was that the added level of review, statu- 
torily based upon the same record and 
factors that the BPT uses, did not in and 
of itself modify anyone’s sentence (e.g., 
15-life remained 15-life). Thus, the addi- 
tional review was no different than, say, 
getting new BPT members - something 
not guaranteed any protection against 
when one was convicted. 

Two justices vigorously dissented 
from this position, saying that the scant 
chance of actual release (2 in 4800) was 
so small as to have ipso facto actually 
increased Rosenkrantz’s punishment (cit- 
ing Garner v. Jones, 525 U.S. 244 (2000)). 
Rosenkrantz has good cause to take this 
point on appeal to the federal courts. 
Moreover, the majority ruled that the 
governor’s record of only 2 grants of re- 
lease in 4800 hearings did not constitute 
a “no-parole” policy, only a “stringent” 
one, and that no lifer had any legal expec- 
tation to either a parole board or a 
governor with any particular political or 
tolerance leanings. (See: PLN, April 2000, 
California s No Parole Board.) 

In spite of all the unfavorable rulings 
discussed above, there were some useful 
“nuggets” to be mined from the decision. 
First, there were positive statements re- 
garding the enabling statute, CA Penal 
Code §304 1 (b), according parole appli- 
cants an “expectation” that they will be 
granted parole unless the BPT finds, in the 
exercise of its discretion, that they are un- 
suitable in light of the circumstances 
specified by statute and regulation. 

The Court favorably cited In re 
Ramirez (94 Cal.App.4"’ 549 (2001)) on 
several important points. A parole ap- 
plicant is entitled to have his 
application “duly considered based 
upon individualized consideration of all 
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factors”; the “some evidence” stan- 
dard applies to court reviews of parole 
denial decisions; if the BPT’s decision 
to deny parole is not supported by 
some evidence in the record, the court 
should order the BPT to vacate its de- 
nial decision and proceed “in 
accordance with due process of law”; 
and the governor’s decision must be 
based upon the same factors available 
to the BPT. While upholding that the 
“nature of the prisoner’s offense, alone, 
can constitute a sufficient basis for de- 
nying parole” (Ramirez, p.569), the Court 
upheld Ramirez ’ statement that the “ex- 
ception may not swallow the rule” and 
upheld Ramirez ’ statement requiring uni- 
form terms per §3041(a). But the court 
also qualified the harsh stance it had ex- 
pressly applied against Rosenkrantz. 

“In some circumstances, a denial 
of parole based upon the nature of the 
offense alone might rise to the level of 
a due process violation - for example 
where no circumstances of the offense 
reasonably could be considered more 
aggravated or violent than the minimum 
necessary to sustain a conviction for 
that offense. Denial of parole under 
these circumstances would be incon- 


T he Seventh Circuit US Court of 
Appeals affirmed summary 
judgment against an Illinois state 
prisoner’s 42 USC § 1983 principal com- 
plaint alleging negligent medical 
treatment, but denied the defendants’ 
qualified immunity defense to the in- 
cluded claim regarding denial of pain 
medications. 

John Walker, incarcerated at West- 
ern Illinois Correctional Center, suffered 
a deep cut to his hand. He was treated by 
Nurse Rowlands only with topical anti- 
biotics, even though he said he was in 
great pain because the wound was down 
to the bone. Four days later, upon 
Walker’s complaint of a worsening infec- 
tion, Rowlands phoned Dr. Adrian 
Feinerman, who asserted he ordered oral 
antibiotics, plus ibuprofen for pain. Four 
more days later. Dr. Benjamin examined 
Walker, whose whole arm was now swol- 
len, and his hand immobile - from which 
he was still suffering great pain. Dr. Ben- 
jamin ordered a topical antibiotic, an ACE 
bandage and Motrin for pain. Six days 
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sistent with the statutory requirement 
that a parole date normally shall be set 
‘in a manner that will provide uniform 
terms for offenses of similar gravity and 
magnitude in respect to their threat to 
the public. . . .’ (Pen. Code §3041, 
subd.(a).) ‘The Board’s authority to 
make an exception [to the requirement 
of setting a parole date] based on the 
gravity of a life term inmate’s current or 
past offenses should not operate so as 
to swallow the rule that parole is “nor- 
mally” to be granted. Otherwise, the 
Board’s case-by-case rulings would de- 
stroy the proportionality contemplated 
by Penal Code section 3041, subdivi- 
sion (a), and also by the murder 
statutes, which provide distinct terms 
of life without possibility of parole, 25 
years to life and 15 years to life for vari- 
ous degrees and kinds of murder. (Pen. 
Code § 190 et seq.) Therefore, a life term 
offense or any other offenses underlying 
an indeterminate sentence must be par- 
ticularly egregious to justify the denial of 
a parole date’ [citing Ramirez at p.570].” 

Importantly, the Court admitted that 
“prisoners possess a protected liberty 
interest in connection with parole deci- 
sions rendered by the [BPT]” and that 


later a different topical antibiotic was or- 
dered. After one more week, upon referral 
to surgeon Dr. Ansari, it was determined 
he now had a bone infection and they 
performed emergency surgery at an out- 
side hospital. Although a narcotic pain 
reliever was then prescribed, Nurse 
Dunbar refused to give it to Walker - claim- 
ing he “just wanted to get high.” 

Walker eventually sued under § 1983, 
claiming cruel and unusual punishment 
under the Eighth Amendment for indiffer- 
ence to his needs for medical care and for 
malevolently refusing to give him his pre- 
scribed pain medication. The US District 
Court (CD 111.) granted defendants’ sum- 
mary judgment as to the medical 
indifference claim. Further, it excused the 
pain medication denial claim based upon 
a qualified immunity defense. 

The Seventh Circuit affirmed the 
grant of summary judgment, noting that 
the initial diagnostic error was at most 
negligence, without any of the requisite 
Eighth Amendment showing of deliber- 
ate indifference. Although the defendants 
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“under California law, this liberty interest 
is protected by due process of law.” From 
this, the Court concluded that a 
governor’s decision based upon only “re- 
cited supposed facts” would not meet the 
protected liberty interest of “some evi- 
dence” if the facts were not supported 
by any actual evidence. 

Also rejected by the Court was 
whether the governor could deny parole 
because he believed the prisoner was ly- 
ing. The Court held that mere allegations 
of lying, without proof, could not sup- 
port such a denial decision. Thus, 
statements in parole hearings attributed 
to Rosenkrantz’s attorney, which were at 
odds with what Rosenkrantz himself had 
said, could not be held against 
Rosenkrantz, because they were thus not 
supported by “some evidence.” 

In his concurring opinion. Justice 
Moreno gave some hope to Rosenkrantz 
by noting that proportionality concerns 
would limit Rosenkrantz’s term to certainly 
no more than that for first degree murder, 
and since he was already close to this, 
“future denials of parole may warrant ju- 
dicial reappraisal.” See: In re Robert 
Rosenkrantz (V), 59 P.3d 174 (Cal. 2002). 


Pain Medication 

argued Walker failed to adequately state 
his pain medication denial claim, the court 
reviewed the record and found he had 
adequately stated such a claim by alleg- 
ing the “unnecessary and wanton 
infliction ofpain.” 

However, it held that Nurse Dunbar’s 
and Dr. Benjamin’s defense of their good 
faith belief that Walker was just malinger- 
ing stated a sufficient claim of deliberate 
indifference to survive summary judg- 
ment. Significantly, the court rejected their 
qualified immunity defense as to denial 
ofpain medications, because (1) the stan- 
dard for pain medication was well 
established, and (2) the defendants’ req- 
uisite showing that they, as licensed 
medical practitioners, could not have been 
aware of the duty they owed Walker - 
could not be simply presumed without 
any finding by a trier of fact. 

Accordingly, the Seventh Circuit re- 
versed and remanded to the district court 
to proceed on Walker’s claim as to un- 
treated pain. See: Walker v. Benjamin, 293 
F.3d 1030 (7th Cir.2002).H 
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U.S. Supreme Court Upholds Sex Offender Registration Laws 


I n two decisions handed down on 
March 5, 2003, the United States 
Supreme Court reversed the Ninth and 
Second U.S. Circuit Courts of Appeal, 
both of which had struck down state sex 
offender registration laws, popularly 
known as “Megan’s Law(s).” 

in one case, decided 6-3, the High 
Court held that Alaska’s sex offender reg- 
istration laws did not offend the ex post 
facto prohibition of the Constitution. In 
the other case, decided 9-0, the Court 
held that Connecticut’s sex offender reg- 
istration statute did not violate procedural 
due process, and that a substantive due 
process violation question was not prop- 
erly before the Court and would not be 
considered. 

In 1994, Alaska enacted its version 
of Megan’s Law, known as the Alaska 
Sex Offender Registration Act 
(ASORA), and made it retroactive. The 
law requires sex offenders convicted of 
a single, non-aggravated sex offense 
to register annually for 15 years. Per- 
sons convicted of two or more sex 
offenses or of any aggravated sex of- 
fense must register for life. Registrants 
must update their information with lo- 
cal law enforcement within one day 
every time they move, change jobs, al- 
ter their appearance, seek medical or 
psychiatric treatment, or buy or bor- 
row a car. Criminal penalties apply if 
registration is not completed. 

To comply with ASORA’s notifica- 
tion provisions, the Alaska Department 
of Public Safety (DPS) maintains a cen- 
tral sex offender registry. Personal, detailed 
offender information from the registry is 
posted by DPS on the World Wide Web. 
Internet Web posting is not required; it is 
the method DPS chose to comply with 
the law. 

John Doe I was convicted of sexu- 
ally abusing his daughter for two years 
when she was between the ages of 9 and 
1 1 . John Doe II was convicted of sexual 
abuse of a 14-year-old child. Both John 
Doe’s were released from prison in 1990. 
Both successfully completed sex offender 
treatment programs. John Doe I remarried, 
established a business, and gained cus- 
tody of a minor daughter after a court 
determined, based on professional evalu- 
ation, that he was not a pedophile and 
was at low risk for reoffending. ASORA 


requires both John Doe’s, solely on the 
basis of their convictions, to register quar- 
terly for life. 

Both John Doe’s and Jane Doe, the 
wife of John Doe I, sued Alaska officials 
under 42 U.S.C. §1983 seeking to over- 
turn the law as applied to them for 
violation of the Ex Post Facto Clause of 
the U.S. Constitution, Article I, § 10, cl. 1, 
and of the Due Process Clause of § 1 of 
the Fourteenth Amendment. The district 
court granted summary judgment to the 
officials, but the appeals court reversed, 
finding that, although Alaska intended 
ASORA to be civil and nonpunitive, it 
was in effect punishment, violating the 
ex post facto prohibition. Alaskan offi- 
cials appealed, and the Supreme Court 
granted certiorari. 

The Supreme Court analyzed ASORA 
under its traditional statutory construc- 
tion rules to determine if ASORA was civil 
or criminal. ASORA contained no state- 
ment of legislative intent. Confounding 
the analysis, the notification provisions 
of ASORA were placed in the “Health, 
Safety, and Housing Code,” which is civil, 
while the registration provisions were 
placed in the criminal code. Further, the 
criminal rules at sentencing require Alaska 
judges to inform convicted sex offenders 
at sentencing of their requirements un- 
derASORA. 

The Doe’s argued that the law was 
punitive and compared it to the sham- 
ing punishments of America’s colonial 
era when offenders were branded with 
the mark of their crimes. The Supreme 
Court disagreed. Analyzing ASORA as 
a whole under the factors set out in 
Kennedy v. Mendoza-Martinez, 372 
U.S. 144, 168-169 (1963), the Court 
found ASORA was intended to be 
nonpunitive and civil and, as applied, 
was nonpunitive. Even though publi- 
cation on the Web “subjects the 
offender to public shame,” and even 
though the Web’s reach is global, the 
Court found “[t]he purpose and princi- 
pal effect of notification are to inform 
the public for its own safety, not to 
humiliate the offender. Widespread 
public access is necessary for the effi- 
cacy of the scheme, and the attendant 
humiliation is but a collateral conse- 
quence of a valid regulation.” 


The Court considered, but ultimately 
rejected, the argument that registration is 
like probation or supervised release. The 
Court noted that registrants are free to 
live and work where they want while pro- 
bationers are not, thus vitiating that 
argument. 

Nor is ASORA excessive in relation 
to its purpose, the Court held. The fact 
that registration and notification are 
based on conviction and not danger- 
ousness of the offender is irrelevant. 
The duration of registration is not ex- 
cessive given the types of crimes 
involved. And posting notice on the 
Web is “passive.” Thus, the global 
reach of the Web site is immaterial as 
to whether ASORA is punitive. 

The appeals court decision was re- 
versed and the case remanded for further 
proceedings. See: Smith v. Doe , 123 S.Ct. 
1140(2003). 

Connecticut requires almost all per- 
sons convicted of sex offenses to register 
with the state’s Department of Public 
Safety (DPS). Offender information and a 
current photograph are posted on a Web 
site. Most offenders register annually for 
10 years. Offenders convicted of sexu- 
ally violent crimes register for life. DPS’s 
website specifically states that it makes 
no determination of the dangerousness 
of any offender and warns that anyone 
using the site’s information to commit 
criminal acts against an offender will be 
criminally prosecuted. 

The Second Circuit Court of Appeals 
struck down Connecticut’s sex offender 
registration law. The appeals court found 
that disclosure of information denied sex 
offenders a liberty interest and violated 
Due Process by not requiring a 
predeprivation hearing to determine if the 
offenders are currently dangerous. 

The Supreme Court held that the lack 
of a hearing did not violate procedural 
due process. Connecticut based its reg- 
istration requirements solely on the 
offense of conviction, which sex offend- 
ers had ample opportunity to contest. No 
further procedural due process was due 
or needed. 

John Doe attempted to raise a sub- 
stantive due process argument to the 
Court, but the Court ruled the question 
was not properly before them. The case’s 
history turned entirely on procedural pro- 
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cess, so the question could not now be 
raised. 

The appeals court was reversed and 
the case remanded for further proceed- 
ings. In a concurring opinion Justices 


T he Arizona Supreme Court held 
that the governor must person- 
ally and timely decide denials of 
unanimous Clemency Board recommen- 
dations to commute prisoners’ sentences 
under that state’s Disproportionality Re- 
view Act. In one case, after finding the 
governor had not so acted, an Arizona 
man was released from prison. 

In 1990, Kevin McDonald was sen- 
tenced to life in prison with no chance of 
parole for 25 years. He received that sen- 
tence for committing an aggravated 
assault with a golf club while on parole, 
pursuant to ARS § 13-604.02 (mandatory 
life sentences for persons committing 
felonies using dangerous instruments 
while on felony probation). 

In 1994, realizing that the mandatory 
life sentences in that statute were often 
too harsh, the Arizona legislature 
amended the statute (persons committing 
felonies using dangerous instruments 
while on felony probation given pre- 
sumptive sentence under chapter). ARS 
§ 13-604.02 (1994). Under the 1994 ver- 
sion, McDonald’s sentence would only 
be 8.5 years, rather than the life sentence 
he originally received. 

The Clemency Board reviewed 
McDonald’s case, and on August 15, 1995, 
unanimously recommended that Governor 
Fife Symington commute the life sentence 
under the Disproportionality Review Act. 
Ariz. Sess. Laws ch. 365 § 1(G) (effective 
July 1994, repealed June 1996). The act 
required the governor to act on that rec- 
ommendation within 90 days of receiving 
it, or the suggested commutation auto- 
matically became effective. 

The Clemency Board received a let- 
ter dated November 15, 1995, saying the 
governor had denied McDonald’s clem- 
ency. The letter was on plain paper and 
bore no indication that it came from the 
governor’s office. Under an illegible sig- 
nature was typed “Governor or 
Representative,” there was no other leg- 
ible indication of who the signatory might 
have been. 


Souter and Ginsburg appeared to encour- 
age an equal protection challenge to 
Connecticut’s law. See: Connecticut De- 
partment of Public Safety v. Doe, 123 S.Ct. 

1160 (2003). B 


McDonald petitioned for habeas 
relief, contending that the November 
15th letter could not be said to prove 
that the governor had “act[ed]” to deny 
his clemency, as required by the 
Disproportionality Review Act; thus that 
letter was a nullity. He also contended that 
even if the governor did “act,” as required, 
that action was void because it was not 
attested to and recorded by the secretary 
of state, as required by ARS §§ 41-101(B) 
and 41-12i(2) and (4). Both the trial court 
and appellate court denied the petition, 
and McDonald appealed to the Arizona 
Supreme Court. 

The State Supreme Court examined 
Hester v. Savage, No. CIV 97-780 TUC- 
FRZ (JWS) (D. Ariz. 2000), a similar 
case under the same statutes at issue 
in McDonald’s case. In Hester, it was 
clear that Governor Symington had au- 
thorized his “young aid” to send letters 
denying clemency recommendations to 
the Clemency Board. The Hester court 
held that such action was void under the 
statutes at issue, because those letters 
were not attested to by the secretary of 
state. 

The Arizona Supreme Court fol- 
lowed Hester, declaring the letter 
denying McDonald’s clemency a nul- 
lity because it was not attested and 
recorded by the secretary of state. That 
court also held that the governor must 
personally make the “decision on all 
official acts, and the governor’s name 
must be appended to the document 
constituting the act.” Moreover, said 
the court, official acts by the governor 
are null and void if not attested to and 
recorded by the secretary of state. 

Since the governor’s 90-day window 
to deny McDonald’s clemency recommen- 
dation had long since passed, and 
McDonald’s 8.5 years after commutation 
were served, the Arizona Supreme Court 
granted McDonald’s petition and ordered 
his immediate release from prison. See: 
McDonald v. Thomas , 40 P.3d 819 (Ariz. 
2002 ). ■ 


Habeas Granted in BOP 
Good Time Case 

M ore than one year after Lopez 
v. Davis, 121 S.Ct. 714, 531 
U.S. 230 (2001), an Oregon U.S. Dis- 
trict Court has ordered the Federal 
Bureau of Prisons (BOP) to transfer a 
prisoner to a community corrections 
(CCC) program “as soon as practicable.” 

Terry Hicks was convicted and sen- 
tenced to 84 months for money 
laundering. He entered a drug treatment 
program (DAP) and, pursuant to 18 
U.S.C. §362 1(e), was found eligible for 
early release upon completion of the 
DAP. However, four weeks prior to re- 
lease, BOP denied early release based 
on a presentence investigation (PSI) 
determination that Hicks possessed a 
gun in the commission of the felony. 
Hicks exhausted all administrative 
remedies available to him then filed 
for habeas corpus relief under 28 
U.S.C. §2241. 

BOP argued that the district court 
lacked jurisdiction because Hicks failed 
to exhaust all his remedies. Further, cit- 
ing Lopez, BOP argued that the PSI 
finding that Hicks had a firearm during 
commission of a crime authorized 
BOP’s denial of early release. Lopez 
held that, under 18 U.S.C. §3621(e) and 
28 C.F.R. §550. 58(a), BOP had discre- 
tion to categorically deny early release 
to prisoners whose felonies involved use 
of a firearm. 

The court rejected BOP’s argu- 
ments. The court noted that Hicks had 
exhausted every administrative remedy 
of which he was aware. Further, the court 
held that the administrative exhaustion 
requirements of the Antiterrorism and 
Effective Death Penalty Act (AEDPA) 
and the Prison Litigation Reform Act 
(PLRA), do not apply to habeas corpus 
writs filed under 28 U.S.C. §2241. Fi- 
nally, the court observed that Hicks 
contested the firearm use section of his 
PSI, and the trial court never ruled on 
the firearm issue. Because the firearm 
finding was never resolved, the PSI was 
not dispositive of the question whether 
Hicks had a firearm in his possession 
while committing his crime. Conse- 
quently, Lopez did not apply. 

The writ of habeas corpus was 
granted. See: Hicks v. Hood, 203 
F.Supp.2d 379 (D. Or. 2002). ■ 


Arizona Governor Must Personally Decide 
Prisoner Clemency Denials 
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Arizona: On March 20, 2003, the 
Shiprock Detention Center on the Navajo 
reservation was closed for failing to cor- 
rect health code violations, chipped paint 
and overcrowding with prisoners sleep- 
ing on the jail’s floors. The Navajo Office 
of Environmental Health inspected the 40 
year old jail in January, 2003, and issued a 
notice of deficiencies with instructions 
that they be corrected immediately. The 
deficiencies were not corrected and the 
jail was closed. 

Arkansas: In May, 2003, 
Craighead county sheriff Jack McCann 
announced his jail was overrun with an 
infestation of brown recluse spiders 
which have bitten at least 15 prisoners 
and defied extermination efforts. Bites 
by the spider can cause serious illness 
and death in some extreme cases. 
McCann said he was doing his best to 
eliminate the spiders. 

California: On May 9, 2002, the FBI 
said it would investigate complaints that 
Orange County sheriff’s deputy Jerome 
Preston, 47, pepper sprayed 35 county 
jail prisoners on March 5, 2003, after they 
refused to disclose who had spat on his 
driver’s seat. When no one would con- 
fess to the heinous act, or finger the 
culprit, Preston pepper sprayed the in- 
side of the bus and forced the prisoners 
back into it and demanded that they iden- 
tify the mystery spitter. Preston relented 
after ten minutes when no one identified 
the spitter. Another jail guard reported the 
incident. On May 8, Preston was charged 
with a misdemeanor in superior court. 
Preston’s attorney claims at most a policy 
violation occurred. 

California: On May 9, 2003, San 
Mateo county judge Jonathan Karesh dis- 
missed a jury verdict finding San Francisco 
county jail deputy Richard Segovia, 31, 
guilty of one misdemeanor count of assault 
for attacking jail prisoner George Varela with 
a broomstick. Disagreeing with the 12 ju- 
rors who convicted Segovia, Karesh ruled 
that Varela’s testimony was not credible. 
Karesh is a former San Mateo county pros- 
ecutor. District attorney Jim Fox said he was 
“terribly disappointed” by Karesh ’s deci- 
sion to overturn the jury’s verdict. The 
attack occurred when Segovia was escort- 
ing Varela back from a court hearing and 
allegedly called him a “little old broad.” 

Florida: On April 23, 2003, Steven 
Whitsett, 30, was sentenced to 20 years 
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in prison for armed escape and being a 
felon in possession of a firearm. In June, 
2000, Whitsett escaped from the state’s 
sexual predator treatment center in 
Indiantown in a helicopter. He was recap- 
tured four hours later. Ironically, Whitsett 
was later found not to qualify as a Sexu- 
ally Violent Predator and would have been 
freed but for the escape. Whitsett had 
previously plead no contest to lewd and 
lascivious conduct with a minor. 

Florida: On May 7, 2003, Delvan 
Barnes, 20, a prisoner at the Brevard Cor- 
rectional Institute died after being 
stabbed in the stomach by prisoner Vidal 
Santiago, 20. Barnes was serving a four 
year sentence for armed robbery and bur- 
glary. Santiago was serving a 30 year 
sentence for second degree murder. 

Georgia: In March, 2003, Marlon 
Spearman, 34, a guard at the Jeff Davis 
county jail in Hazlehurst was charged with 
fondling a 30 year old female prisoner and 
demanding sex from her, which she re- 
fused. The prisoner told her mother of 
the incident and the mother reported it to 
sheriff Jimmy Boatright. Boatright was 
initially skeptical but reviewed the sur- 
veillance tape of the area ofthejail where 
the assault allegedly occurred and the 
time frame for the incident was missing. 
“That’s when I knew something was 
wrong,” Boatright said. 

Hawaii: On April 4, 2002, Albert 
Batalona, 27, Warren Elicker, 25, and 
David Scribner, 20, escaped from the maxi- 
mum security Halawa Correctional 
Facility by removing a plumbing access 
panel from a cell wall, then breaking into 
a crawl space leading to the prison base- 
ment from where they escaped. Batalona, 
serving a sentence of life without parole 
for armed robbery and attempted murder, 
left a note in his cell vowing never to re- 
turn to prison. Despite the vow, the three 
escapees were captured without incident 
on April 10 after a massive manhunt on 
the island. The three escapees were 
charged with escape. 

Iowa: On April 13, 2003, Iowa State 
Penitentiary prisoner Warren Mundy, 33, 
died of a heart attack while being re- 
strained by prison guards attempting to 
prevent Mundy from committing suicide. 
Deputy state medical examiner Dr. Francis 
Garritty said: “He was clearly on his way 
to committing suicide. He was doing back 
flips, landing on the top of his head and 
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running headlong into both concrete 
walls headfirst. He had a huge, gaping 
laceration on the top of his head, but he 
didn’t have a skull fracture and no brain 
hemorrhage. Although 1 think that was 
where he was headed.” (Apparently, no 
pun intended.) The official cause of death 
for Mundy was natural causes, with a 
heart attack triggered by fluid in his lungs. 
Put another way, guards killed Mundy to 
save his life. Governor Tom Vilsack has or- 
dered an investigation into Mundy ’s death. 

Iowa: On April 17, 2003, Governor 
Tom Vilsack signed a reprieve releasing 
Terry Harrington, 44, from prison. 
Harrington had been imprisoned since he 
was convicted in 1977 of killing a retired 
policeman employed as a security guard. 
In February, 2003, the Iowa supreme court 
reversed Harrington’s conviction based 
on new evidence showing prosecutors 
withheld police reports identifying an- 
other suspect as the killer and because 
the prosecution’s star witness had re- 
canted his testimony fingering Harrington 
as the killer. Pottawattamie county pros- 
ecutor Matthew Wilber said he intends 
to retry Harrington and said he was dis- 
appointed that Vilsack had intervened in 
the case. Upon his release from prison, 
Harrington thanked his lawyer, the parole 
board, Vilsack and Jesus. 

New Hampshire: OnMarch20, 2003, 
the state DOC stopped providing re- 
leased prisoners with gate money due to 
unexpected medical bills it was unable to 
pay. The DOC said it plans to resume giv- 
ing out gate money on July 1 when the 
new fiscal year starts. The state spends 
approximately $21,000 a year on gate 
money. Prisoners who serve less than 90 
days in prison get nothing upon release. 
Those who stay 91 to 269 days get $50- 
75 and those imprisoned for more than 
270 days receive the princely sum of 
$100. Prisoners with more than $1,000 in 
their prison trust accounts at the time of 
their release do not get any gate money. 

New Jersey: In April, 2003, Ralph 
Grier, 44, a former lieutenant at the Edna 
Mahan Correctional Facility for Women 
in Trenton was charged with having sex 
with two female prisoners, taking nude 
photos of the women and asking a third 
prisoner for sex. Grier was charged with 
three counts of second degree sexual as- 
sault and three counts of second degree 
official misconduct. Employed since 1982 
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at the prison, Grier was fired in March, prisoner to $10 a day per prisoner. Pris- complained that his tennis shoes were 

2002, by the DOC for the rapes at issue in oner workers are used by 49 state, city missing. Two unidentified sergeants were 

the criminal case. and county agencies for menial labor such reduced in rank to guards. 

New York: On April 24, 2003, Brook- as lawn work, picking up litter, carpeting Texas: On April 29, 2003, Cedric 

lyn Superior court judge Gerald Garson, and painting. State senator Mike Fair wants Carson was fired as a guard at the Lew 

70, was arraigned on state corruption the DOC to make better use of prison slave Sterret Justice Center in Ft. Worth after 

charges for taking bribes from lawyers, labor. “In effect, we have a third world (na- being charged with sexually assaulting a 

ranging from cash, cigars and airline tick- tion) in there. . . and we probably should 3 7 year old female j ail prisoner on March 

ets, in return for ruling in their client’s take advantage of that,” Fair said. 9, 2003. Carson was fired after DNA tests 

favor in divorce cases. Garson was Texas: An audit of the Montgomery linked him to the assault, 

caught on video discussing the bribes county jail in Conroe disclosed that Texas: On May 2, 2003, Paula Roach, 
with a lawyer. Fie was charged with re- $ 15,736 was stolen from the Inmate Trust 25, was sentenced to ten years imprison- 
ceiving an award for official misconduct. Fund in February, 2002, and the sheriff’s ment for kidnapping one month old Nancy 
Five other people, including a lawyer and department has been unable to identify Chavez on August 13, 2002, and then claim- 
a court employee were also arrested, the culprit. An additional $32,373 is miss- ing Nancy was her baby. Roach pleaded 

Garson is the sixth Brooklyn judge ing from the same fund and cannot be guilty to the kidnapping in March, 2003, 

charged with corruption in the past year, accounted for, it is not known if it was after her lawyer decided that there was no 

A former corporate lawyer, Garson was stolen or is missing due to an accounting point in contesting the charges since the 

the longtime treasurer of the Democratic error. The district attorney’s office and the kidnapping had been caught on video and 

party in Brooklyn until he was elected to Texas rangers are investigating the miss- was nationally televised. Before embark- 

the bench in 1997. His wife Robin Garson ing funds. The county can be held liable ing on her ill-fated kidnapping career, 

and cousin Michael Garson are also for the missing funds, which belong to Roach had been employed as a prison 

judges in Brooklyn. individual prisoners awaiting trial or serv- guard at the state prison in Abilene be- 

Ohio: In April, 2003, the Department ing sentences in the jail. fore resigning in September, 2000. 

of Correction and Rehabilitation imple- Texas: In March, 2003, the Texas Washington: In May, 2003, state su- 
mented a policy limiting indigent female Department ofCriminal Justice fired four preme court justice Richard Sanders 
prisoners to 1 6 sanitary napkins a month, guards who allowed Demitrius Holloway, recused himself from a case involving the 
ostensibly to save money. Prison reform 22, to escape from the Ferguson Unit legality ofthe state’s civil commitment law 
group CURE-Ohio launched Operation Trusty Dormitory on February 9, 2003. after Snohomish county prosecutor 
Mad Pad and called on activists to send Holloway is facing the death penalty for Aaron Fine requested it. Fine claimed that 
Ohio Governor Bob Taft sanitary napkins allegedly murdering F armer Pearson, 5 7, Justice Sanders visit to the Special Com- 
on May 1 to protest the policy. Prisoners and stealing his truck to escape the area mitment Center on McNeil Island which 
needing additional sanitary pads would and go visit his girlfriend. The guards houses the state’s “sexually violent 
be required to buy them from the prison were fired for counting Holloway as predators” indicated he was not impar- 
commissary. present in his bunk when in fact he had tial. Justice Sanders dismissed the idea 

South Carolina: To offset budget escaped. Holloway left clothes in his bed that he was biased in any way but agreed 
cuts, the state DOC has raised the cost to disguise his escape. The escape was to recuse himself from the case to avoid 
ofprisonerworkcrewsfrom$6adayper not noticed by guards until a prisoner even an appearance of impropriety. ® 

No Administrative Exhaustion in 
Idaho Child Support Modification 

T he Idaho Court of Appeals ruled trate Court to order them to stop doing so. Magistrate Court issued the child sup- 
that Idaho prisoners may seek The Magistrate Court refused, denying ju- port order, 
judicial review of Magistrate Court or- risdiction. Smith appealed to the District Therefore, the court concluded that 
ders setting monthly child support Court, which denied him relief for failing prison officials’ withholding child support 
obligations, without first exhausting ad- to exhaust administrative remedies before payments from Smith’s prison wages was 
ministrative remedies. seeking judicial review, since he did not a purely ministerial act, rather than the 

Charles Smith was a prisoner at the first ask Child Support Services to reduce sort of discretionary agency action which 
Idaho State Penitentiary from 1995 until the obligation. Smith appealed to the Idaho requires the exhaustion of administrative 
2001. His ex wife obtained a child support Court of Appeals. remedies before seeking judicial review, 

order against Smith in the Magistrate Court. The Court of Appeals recognized that The Court of Appeals reversed and re- 

That order obligated Smith to payments of Idaho Code § 67-5271(1) requires a per- manded the case with instructions for the 
$119 monthly. In July 1997, that court re- son to exhaust all administrative remedies Magistrate Court to consider whether 
duced Smith’s monthly obligation to $50. before seeking j udicial review of agency Smith’s meager prison wages sufficiently 
Smith’s prison wages were $35 actions. It also found, however, that Idaho enabled him to pay child support, and, if 
monthly, and when prison officials be- Code § 32-1207 et seq mandated the with- not, to modify the child support order ac- 
gan withholding funds therefrom for holding of child support payments from cordingly. See. ID Child Support Services 
child support. Smith moved the Magis- Smith’s prison account as soon as the v. Smith, 40P.3d 133 (Idaho App. 2001).® 
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Consultants Do Not Insulate Officials from Kosher Diet Liability; 
Prisoner Loses $30,000 for Failing to Exhaust 


I n an appeal by prison officials of a 
530,000 punitive damage award for 
excluding a prisoner from participating in 
Jewish services and holidays, the Eighth 
Circuit Court of Appeals, sitting en banc, 
held that the prisoner failed to exhaust 
available administrative remedies under 
the Prison Litigation Reform Act (PLRA). 
The court reversed the judgment and re- 
manded with directions to dismiss the 
complaint. 

In 1995 the Iowa State Prison (ISP) 
Chaplain Vande Krol determined that a 
number of prisoners who professed to 
be Jewish were “abusing” the special 
food privileges they were given for 
Jewish holidays. He notified Rabbi 
Jacobsen, ISP’s unpaid Jewish consult- 
ant, of the problem, and he excluded all 
but four prisoners from the ISP Jewish 
community. 

On February 13, 1996, a memo bear- 
ing Jacobsen’s signature was sent to the 
Jewish community limiting the prisoners 
who would be allowed to participate in 
Jewish activities. It identified two criteria 
for considering that the prisoner was “sin- 
cerely Jewish”: proof of prior 
participation/background of Judaism; or 
continuous and consistent attendance of 
Jewish Sabbath services for the previous 
three years and who have shown a sin- 
cere committed sense of belief in the 


Lyon then brought suit against prison The court stated: “It does not matter 

officials, claiming the denial of his First . . . that Mr. Lyon may have subjectively 
Amendment rights. The case was tried to believed that there was no point in his 
a jury which entered a verdict in Lyon’s pursuing administrative remedies. We 
favor. The district court upheld the jury’s made it clear in Chelette v. Harris, 229 
verdict and nominal damage award F.3d684, 688 (8 th Cir. 2000), cert, den., 531 
against all prison officials but reversed U.S. 1156, 121 S.Ct. 1106 . . . (2001), that § 
the punitive damages award against two 1997 e(a) does not permit the court to con- 
officials. The court reduced the punitive sider [a prisoner’s] merely subjective 
damage award against Vande Krol from believes, logical otherwise, in determin- 
$ 100,000 to $30,000, and granted injunc- ing whether administrative procedures are 
tive relief. ‘available.’” 

The district court concluded that Because Lyon failed to exhaust his 

Lyon failed to exhaust his administrative administrative remedies, the court re- 
remedies at ISP, but excused this failure versed the judgment of the district court 
on several grounds. The state appealed, and his $30,000 punitive damage award. 

On appeal, the court noted that it had The court remanded the case with direc- 
previously held that prisoners “cannot tions to dismiss the complaint. See: Lyon 
be held to the exhaustion requirement of v. Vande Krol, 305 F.3d 806 (8 th Cir. 
the PLRA when prison officials have pre- 2002)(en banc). 

vented them from exhausting their We continue to urge readers to al- 

administrative remedies.” See, e.g., Foulk ways exhaust administrative remedies. In 
v. C/?arr/'er, 262 F.3d 687, 697-98 (8 th Cir. another case, the Eighth Circuit re- 
2001), andMillerv. Norris, 247 F.3d 736, versed an injunction against ISP 
740(9 th Cir. 2001). Ultimately, however, the officials in an action brought by an- 
court concluded: there was no question other Jewish prisoner and dismissed 
that an administrative remedy was avail- the action without prejudice for failure 
able; and Lyon was aware of it but simply to exhaust available administrative rem- 
chose not to follow the steps that the pro- edies. See: Walker v. Maschner, 270 F.3d 
cedure outlined. 573 (8th Cir. 2001). | 

$13 Million Approved for Study of 


Judaic faith. 

On March 14, 1996, Vande Krol sent 
a memo to prisoners on the ISP Jewish 
chapel list, indicating that based upon 
Jacobsen’s letter, only four prisoners 
would be allowed to participate fully in 
Jewish activities. Others were directed to 
verify their Jewish background or “com- 
plete a two-year course of study under 
the direction” of Jacobsen if they wished 
to convert to Judaism. The study course 
was never made available. 

On March 8, 1996, ISP prisoner 
Everett Lyon sent a memo to Vande Krol 
explaining that he had been a member of 
the Jewish community for the requisite 
three year period and requesting kosher 
food for celebrating Passover. Vande Krol 
responded by telling Lyon that he did not 
control the Jewish community and only 
enforces the recommendations of the 
Jewish consultants. 


Prisoner Rape 


A $ 1 3 million funding package has 

/""Vbeen approved for the study of 
prisoner rape, the first-ever federal appro- 
priation for research on the issue. The 
package is part of the $397 billion federal 
spending bill signed by President Bush 
on February 20, 2003. 

The language of the funding pack- 
age states that the money is to be used 
for “implementation of prison rape pre- 
vention and prosecution programs 
including a statistical review and analy- 
sis of the incidence and effects of prison 
rape. The development of national stan- 
dards for enhancing the detection, 
prevention, reduction, and punishment of 
prisoner rape.” 

Lara Stemple, executive director of 
Stop Prisoner Rape, said the money rep- 
resents the first federal commitment to 


dealing with sexual assault behind bars. 
“We are pleased to see this serious and 
widespread abuse finally being addressed 
by the federal government,” Stemple said. 
“Prisoner rape derails justice and de- 
stroys human dignity. We hope that this 
is the first small step toward a compre- 
hensive solution.” 

It is unclear, however, whether the 
newly appropriated funds can be spent 
before the passage of the Prison Rape 
Reduction Act of 2003, legislation that will 
be introduced to the House of Represen- 
tatives this session. Staffers in the office 
of Sen. Jeff Sessions, R-Ala., and Con- 
gressman Frank Wolf, R-Va., both 
co-sponsors of the PRRA, said they were 
uncertain about whether any of the $13 
million pool could be spent immediately. 
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| Fill in the boxes by each book you want to order indicating the Quantity and Amount Enter the Total of the books on the Order Fonn. | 
| The mailing charge is a flat $5 for any size order. All orders are sent with the US Postal Service Confinning Delivery to PLN. j 


Legal Research or Prison Nation FREE with A Prisoner 
or Individual 4-year PLN Subscription! (expires 12-31-03) 
Prison Nation: The Warehousing of America’s Poor, edited by Tara 
Herivel and Paul Wright, Routledge, 2003, 332 pages. $19.95. Prison 
Nation exposes the dark side of America's ‘lock-em-up’ political and 
legal climate. Has valuable infonnation and insights fori 
people concerned about prisoner and prison issues. 1041 

Legal Research: How to Find and Understand the Law, 7th ed., 

by Stephen Elias and Susan Levinkind; Nolo Press, 392 pages. $19.95. 
Comprehensive and easy to understand guide on researching the law. 
Explains case law, statutes, digest and much more. Includes review 
questions, library exercises and practice research 
problems. A must for the novice pro se litigant. 1 005 

The Criminal Law Handbook: Know Your Rights, Survive the System, 

Attorneys Paul Bergman & Sara J. Beiman-Banett; Nolo Press, 608 pages. 
$34.99. Explains what happens in a criminal case from being arrested to sen- 
tencing, and what your rights are at each stage of the process. 

Uses an easy to understand question and answer fonnat. 1038 

Represent Yourself in Court: How to Prepare & Try a Winning Case, 

Attorneys Paul Bergman & Sara J. Beiman-Banett Nolo Press, 528 pages. 
$34.99. Breaks down the trial process in easy-to-understand steps so you can 
effectively represent yourself in court. The authors explain I 

what to say, in court, how to say it, where to stand, etc. 1037 l__l 

Writing to Win: The Legal Writer, Steven D. Stark. Main Street Books, 

288 pages. $15.95. Explains the wilting of effective com- 

plaints, responses, briefs, motions and other legal papers. 1035 

Law Dictionary, Random House, 640 pages. $17.95. Up-to-date law 

dictionary includes over 8,500 legal tenns covering all types 

of law. Explains words with many cross-references. 1036 

Finding the Right Lawyer, by Jay Foonberg; American Bar Assoc., 
256 pages. $19.95. Provides guidance for hiring a lawyer, including 
how to determine your legal needs, fee payments, how to 

evaluate a lawyer's qualifications, and much more. 1015 

NEW TO PLN! The Blue Book of Grammar and Punctuation, Jane 
Straus, 68 pages, 8-1/2 x 1 1. $11.95. Self-teaching guide on all aspects 
of grammar and punctuation by an educator with experience teaching 
English skills to prisoners. Is both a reference and a work- 

book with exercises and answers provided. 1046 

NEW TO PLN! Everyday Letters For Busy People, by Debra 
Hart May, Career Press, 288 pages. $16.99. Hundreds of sample 
letters that can be adapted for most any purpose. Includes many 
letters to government agencies and officials. Lots of I 
tips and guidelines for writing effective letters. 1048 l__l 

Prisoners’ Guerrilla Handbook to Correspondence Programs in the 
U.S. & Canada, by Jon Marc Taylor, Biddle Pub., 341 pages. $24.95. In- 
cludes contact info and outlines courses offered by over 250 education provid- 
ers. Info on high school, vocational, paralegal, law, college 
and graduate courses. One of a kind prisoner resource. 1 047 l__l 

NEW TO PLN! Blue Collar Resumes, by Steven Provenzano, Career 
Press, 224 pages. $11.99. Includes hundreds of sample resumes for every type 
of job. Helps identify opportunities, what work is best for you, 
and how to present your strengths to an employer. 1051 

NEW TO PLN! Seize the Day! 7 Steps to Achieving the Extraor- 
dinary in an Ordinary World, by Danny Cox and John Hoover, 
Career Press, 256 pages, $14.99. Provides 7 common sense steps to 
changing your expectations in life and envisioning yourself as being 
a successful and respected person — which is essential 
to changing the course of one’s life. 1052 

All books are softcover except Prison Madness 


* ••••••• 

:Actual Innocence or Roget’s Thesauraus AND either: 
•Webster’s English or Spanish Dictionary FREE with a 3-; 
: year PLN Subscription! <be sere and specify which dictionary you want!) : 
: Actual Innocence: Five Days to Execution and Other Dispatches from: 
; the Wrongly Convicted, updated pb., by Bany Scheck, Peter Neufeld ; 
: and Jim Dwyer; Penguin Putnam, 432 pages. $9.99. Two of OJ.'s at-: 
; tomies explain how defendants are wrongly convicted on a regular basis. ; 
: Detailed explanation of DNA testing and how it works to free the innocent. : 
; Devastating critique of police and prosecutorial misconduct 1; 

: and the system that ensures those abuses continue. 1030 |__[ |: 

• Roget’s Thesaurus, 717 pages. $5.99. Over 11,000 words listed alphabeti-j 
: cally linked to over 200,000 synonyms and antonyms. Sample sentences and: 

• parts of speech shown for every main word Covers all levels 1 j 

: of vocabulary and identifies informal and slang words. 1045 |__| : 

: Webster’s English Dictionary, Newly revised and updated. 75,000+: 
; entries. $5.99. Includes tips on wilting and word usage, and has updated ; 
: geographical and biographical entries. Includes latest i: 

; business and computer terms. 1033 j; 

: Spanish-English/English-Spanish Dictionary, 60,000+ entries, Ran-: 

• dom House, $5.99 Two sections, Spanish-English and English-Spanish. j 

; All entries listed from A to Z. Hundreds of new words. : 

• Includes Western Hemisphere usage. 1034 |j 

Capital Crimes, by George Winslow, 360 pages. $19.00. Explains how 
economic policies create and foster crime and how corporate ] 

and government crime is rarely pursued or punished. 1024 L_1 

Lockdown America: Police and Prisons in the Age of Crisis, by Christian 
Parenti, Verso, 290 pages. $17.00. Documents and has first had reporting on 
law enforcement’s war on the poor. Covers paramilitary 
policing and SWAT teams, the INS and prisons. 1 002 L_1 

The Perpetual Prisoner Machine: How America Profits from Crime, by 

Joel Dyer, 318 pages. $19.00. Exposes how private prisons, banks, investors 
and small companies profit from the prison industrial 

complex, and prison growth adds to revenue & profits. 1025 L_1 

Crime and Punishment In America, by Elliott Currie, 230 pages. 
$12.95. Refutes arguments in favor of prison building as a crime solution. 
Demonstrates crime is driven by poverty and discusses 
proven, effective means of crime prevention. 1019 1__1 

Twice the Work of Free Labor: The Political Economy of Convict 
Labor in the New South, by Alex Lichtenstein; Verso, 264 pages. 
$19.00. History of prison slave labor in industrializing the post civil war 
Southern economy. Explains how prison slavery was an integral part of the 
American economy in the post civil war era. Puts today's 
prison slave labor practices into context. 1012 

States of Confinement: Policing, Detention and Prison, revised 
and updated edition, by Joy James; St Martins Press, 368 pages. 
$19.95. Activists, lawyers and journalists expose the 

criminal justice system’s deeply repressive nature.1032 1__1 

Ten Men Dead: the story of the 1981 Irish hunger strike, by 
David Beresford; Atlantic Monthly Press, 334 pages. $13.50. Relies 
on secret IRA documents and letters smuggled out from the IRA 
political prisoners during their 1981 hunger strike at I 
the infamous Long Kesh prison in Belfast. 1 006 l__l 

BOP Occupational Training Programs Directory, Bureau of Pris- 
ons. 105 pages. $10.00. Reprint of the BOP’s directory listing all 
vocational and continuing education programs available to prisoners 
in every federal prison. Invaluable if considering a 
training or education transfer. 1053 |__1 
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Hepatitis and Liver Disease: What you Need to Know, by Melissa 
Palmer, MD; Avery, 457 pages. $ 14 . 95 . Describes symptoms and 
treatments of hepatitis and other liver diseases. Includes) 
bibliography and index. 1 03 1 

All Things Censored: Mumia Abu-Jamal, edited by Noelle Hanra- 
han. Seven Stories Press, 303 pages. $14.95. Includesl 

seventy-five articles written by Abu-Jamal. 1040 |__| 

Criminal Injustice: Confronting the Prison Crisis, by Elihu 
Rosenblatt; South End Press, 374 pages. $18.00. A) 

radical critique of the prison industrial complex. 1 009 

Prison Writing in 20th Century America, by H. Bruce Franklin; 
Penguin, 1998, 368 Pages. $13.95. From Jack London to George Jack- 
son, this anthology provides a selection of some of the best) j 

writing describing life behind bars in America. 1 022 | 

Soledad Brother: The Prison Letters of George Jackson, by George 
Jackson; Lawrence Hill Books, 368 pages. $16.95. Lucid explanation of 
the politics of prison by a well-known prison activist. More) 
relevant now than when it first appeared 3 0 years ago .1016 1__| 

The Politics of Heroin: CIA Complicity in the Global Drug 
Trade, by Alfred McCoy; Lawerence Hill Books, 634 pages. $32.95. 
Latest Edition of the scholarly classic documenting U.S.) 
government involvement in drug trafficking. 1014 

No Equal Justice: Race and Class in the American Criminal Justice 

System, David Cole; The New Press, 218 pages. $15.95. Shows how 
the criminal justice system perpetuates race and class) 
inequality, creating a two tiered system of justice. 1028 

New to PLN! Machinery of Death: The Reality of America’s 
Death Penalty Regime, By David Dow and Mark Dow, Routledge, 
304 pages. $17.95. Reveals how race and poverty matter, how inno- 
cent people end up on death row and how constitutional! 
rights are ignored by state and federal judges. 1043 

Acres of Skin: Human Experiments at Holmesburg Prison, Allen 
Homblum; Routledge, 297 pages. $16.00. Exposes the use of prison- 
ers in medical, commercial and military experiments) 
until the mid 1970s. 1020 


Marijuana Law: A Comprehensive Legal Manual, by Richard Boiie, 
Ronin, 271pages. $17.95. Examines how to reduce the probability of arrest 
and successfiil prosecution for people accused of the use, sale or possession of 
marijuana. Invaluable infonnation on legal defenses, search) 
and seizures, surveillance, asset forfeiture and drug testing. 1 008 

Prison Madness: The Mental Health Crisis Behind Bars, by Teny 
Kupers & Jossey Bass, 245 pages. HARDBACK ONLY. $25.00. 
Psychiatrist writes about the mental health crisis in American prisons 
and jails. Covers all aspects of mental illness, prison rape, racism, 
negative effects of long term isolation in control units and much more. 
Prisoners please include any required authorization 
form for a hard-cover book with your order! 1 003 

Prison Masculinities, edited by Don Sabo, Terry Kupers and Willie 
London, Temple Univ. Press, 296 pages. $24.95. Explores how prisons 
mirror the worst aspects of society- wide gender relations.) 

Includes essays by activists, academics, and prisoners. 1039 1__| 

With Liberty for Some, by Scott Christianson, 360 pages. $18.95. 
Solidly documents imprisonment in the U.S. to the present.) 

Puts the prison system in a historical context. 1026 

The Celling of America: An Inside Look at the U.S. Prison Industry, 

edited by Daniel Button Rose, Dan Pens and Paul Wright; Common 
Courage Press, 1998, 264 Pages. $19.95. The Prison Legal News 
anthology that in 49 essays presents a detailed “inside” look at the 
workings of the criminal justice system today. 1001 

Spanish Edition Now Available for $19.95 1044 

PLN Article Indexes provide detailed information about all PLN 
articles including title, author, issue, page number, topics covered, 
case names, and citations, the state or region covered and if it is state, 
BOP or jail specific. Can be searched on over 500 subjects, such as 
medical neglect and sexual assault. 

1990-1995 Index, over 325 pages $22.50 for any purchaser. I I 

1996-1998 Index, over 325 pages $22.50 for any purchaser. I I 

1999-2001 Index, over 325 pages $22.50 for any purchaser. I I 

2002 Index, over 100 pages $10.00 for any purchaser. ! 


NOTE! All books ordered AT THE SAME TIME as a 3 or 4 yr sub will be mailed at no charge to the same address as the sub bonus book. 

Subscription Rates: Prisoners: $9 for 6 months, $18 for 1 year, $36 for 2 yrs, $54 for 3 yrs. and $72 for 4 yrs. Non-incarcerated 
people $25 for 1 year, $50 for 2 yrs, $75 for 3 yrs and $100 for 4 yrs. All 2, 3 and 4 yr subscription bonuses are provided in addition 
to the normal 12 yearly issues. Law firms, govt, agencies and libraries $60 per year. (All subscription rates and bonus offers are valid through 12-31-03) 


Mail payment 
and order to: 

Prison Legal News 

2400 NW 80th St. #148 
Seattle, WA 98117 




Purchase with a Visa or MasterCard by phone 


206 - 781-6524 

Or buy books and subscriptions online at 

www.prisonlegalnews.org 

Mail Order To: 

Name: 


All purchases must be pre-paid. Payments by prisoners 
with new stamps and pre-stamped envelopes accepted. 

Subscribe to Prison Legal News $ Amt. 

6 month Subscription (Prisoners only) 

1 yr Subscription (12 issues) 

2 yr Subscription (28 issues for price of 24!) 

3 yr Sub ( Actual Innoc ence or Thesaurus & Dictionary Free!) 

4 yr Sub (P rison Nation or Legal Research Free!) 

Sample of the Current Months Issue ($1.00) 

Books or Index Orders (No s/h on 3 & 

4 yr subscription special books ONLY!) 


DOC#: 

Suite/Cell: 

Agency/Inst: 

Add $5.00 S/H (2 exceptions listed above) $5.00 

WA Residents Add 8.8% 

Total Amount Enclosed 


Address: 
City/State/Zip: 
Extra line: 
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77?e Prisoner's 
Guide to Survival; 

The most comprehensive and 
current legal assistance 
manual available to prisoners, 
covering post-conviction relief 
and prisoners' civil rights. 

TO ORDER your copy 

OF THE PRISONER'S GUIDE 
to SURVIVAL : 

Complete order form below and 
send with your payment to: 

PSI PUBLISHING, INC. 

413-B 19th Street,#168 
Lynden, WA 98264 

Telephone: 1-800-557-8868 
www.prisonerlaw.com 


"Can I challenge my conviction or 
sentence and win?" 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL helps answer these two most important 
questions facing every man and woman imprisoned in the United States. 

No matter what your legal or educational background. The Prisoner's Guide to 
Survival will help you learn how to research the law, study your rights, deter- 
mine your legal options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don’t have 
an attorney you can make an informed decision regarding your legal choices. 
The Supreme Court decision in Apprendi v. New Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 

The SURVIVAL GUIDE includes: 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions. Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law decisions covering criminal conviction, 
sentencing and prisoner civil rights. 

■ A detailed index, glossary and prisoner resource directory. 

■ A guide to the Freedom of Information Act and Privacy Act. 


Our readers are impressed: "wowr - h.b.s.. fci onsvau, ny 

"From the eye-catching, metaphorical endless maze cover, to its easy 
organization, to the breadth of subject matter - the book is more appeal- 
ing than any of the many others that attempt to cover post-conviction 
matters. In short. I'm impressed. " - J.R., fci Pekin, III 

"I think it's a great book which will be extremely useful to prisoners... 
Washington currently plans to eliminate its prison law libraries, which 
means books like this one will be increasingly important to prisoners' 
assertion of our legal rights. “ - pm., Mice Steilacoom, wa 


PLEASE SEND COPIES OF 

"THE PRISONER'S GUIDE to SURVIVAL" 

(750+ pages - softcover edition) 

PRICE: 

PRISONERS $49.95* 

NON-PRISONERS $64.95* 

’Please add $5.00 for shipping & handling 

Allow 3 ■ 4 weeks for delivery 


0 Check or Money Order Enclosed, payable to: PSI Publishing Inc. Q Visa Q Mastercard 
Credit card# exp. date 

CARDHOLDER NAME (If different from above ) 


Mail to: PSI PUBLISHING, INC, 413-B 19th Street,#168 Lynden, WA 98264 • 1-800-557-8868 • www.prisonerlaw.com 
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America’s Prisons Turn a Blind Eye to HCV Epidemic 

by Mark Wilson 


T he hepatitis C virus (HCV) is an 
insidious and relentless disease 
which is highly unpredictable and even- 
tually fatal. It is a chronic disease which 
is the leading cause of cirrhosis, liver 
failure and liver cancer which causes an 
estimated 10,000 deaths annually in the 
United States; a number the Centers for 
Disease Control and Prevention (CDC) 
expects to triple by 20 1 0. 

HCV infection in America’s prisons 
has reached epidemic proportions. Ran- 
dom seroprevalance studies in state 
prisons in California, Connecticut, Mary- 
land, Oregon, Texas and Virginia have 
revealed infection rates between 29 and 
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54 percent, compared to a 2 percent infec- 
tion rate in the total U.S. population. 

Most states are ignoring the crisis, 
however, even as prisoners are dying, or 
being released unaware of their disease 
and creating a public health risk. “Correc- 
tional systems have buried their heads in 
the sand because they don’t want to know 
how many prisoners have hepatitis C,” 
said Eric Blaban, a staff attorney with the 
National Prison Project of the ACLU. Even 
when prisoners are tested for HCV, prison 
doctors in many states fail to inform them 
of the results - or that they were tested - 
until years later, if at all. 

New Jersey’s Neglect Exposed 

A recent investigation by The Phila- 
delphia Inquirer exposed the systemic 
failure of the New Jersey prison system 
and its contract medical care provider, 
Correctional Medical Services (CMS), to 
properly diagnose and treat HCV infected 
prisoners. The Inquirer reported that its 
investigation revealed a systemic failure 
to: 

> Screen all prisoners for HCV, opt- 
ing to remain “ignorant of the magnitude 
of the epidemic”; 

> “continue treatment for incom- 
ing [prisoners] already receiving therapy 
for hepatitis C”; 

> “fully evaluate and treat [prison- 
ers] showing signs of severe liver damage 
from the virus”; 

> “maintain complete patient 
records, making it difficult to know what 
tests have been done on individual pa- 
tients or how many have died from 
complications”; 


> “educate [prisoners], even some 
infected ones, about how the disease is 
spread and treated”; and 

> “refer [prisoners] to liver spe- 
cialists, despite requests by prison 
doctors.” 

The Inquirer found that New Jersey 
does not know how many of its 24,000 
prisoners are HCV positive, because it 
does not test for the disease unless the 
prisoner requests testing. Additionally, 
only one New Jersey prisoner was receiv- 
ing HCV treatment at the time of the 
investigation, and it took filing a lawsuit 
for him to begin receiving treatment. 

Prison officials responded to The 
Inquirer investigation by ordering a re- 
view of how HCV infected prisoners are 
treated. Devon Brown, the new commis- 
sioner of the New Jersey Department of 
Corrections, said that he was “disturbed 
about the cases . . . brought to [his] at- 
tention” and that his staff immediately 
reviewed the situation with CMS and or- 
dered changes. Brown ordered CMS to 
explain why only one prisoner, out of 
1,170 known to be HCV positive, was re- 
ceiving treatment. He also ordered CMS 
to inform all 1,170 prisoners of their con- 
dition. 

New Jersey medical director, Dr. 
Dwight Hutchison, “who oversees CMS, 
conceded that inmate health records were 
‘spotty.’ When asked whether, based on 
such incomplete records, he could assert 
that patients were getting reasonable care, 
Hutchison said, ‘If you’re speaking medi- 
cally, the answer is no.’” 

Even physicians currently and for- 
merly under contract with CMS to provide 
medical care to New Jersey prisoners are 

August 2003 


Prison Legal News 


1 






PUBLISHER 

Rollin Wright 

EDITOR 

Paul Wright 

EXECUTIVE DIRECTOR 

Donald W. Miniken Jr. 

CIRCULATION MANAGER 

Hans C. Sherrer 


QUARTERLY COLUMNISTS 

Mumia Abu Jamal, Denise 
Johnston, John Midgley, Walter 
Reaves, Kent Russell 


CONTRIBUTING WRITERS 
Rabih Aboul-Hosn, Rex Bagley, 
Lonnie Burton, Matthew Clarke, 
John Dannenberg, Roger Hummel, 
Gary Hunter, James Quigley, 
David Reutter, Mike Rigby, Sam 
Rutherford, Roger Smith, Silja J.A. 
Talvi, Bob Williams, Mark Wilson, 
John Michael Withrow 
& Robert Woodman 

PLN is a Monthly Publication 

A one year subscription is $18 for 
prisoners, $25 for individuals, more 
if you can afford it, and $60 for law- 
yers and institutions. Prisoner 
donations of less than $ 1 8 will be pro- 
rated at $1.50/issue. Do not send less 
than $9.00 at a time. All foreign sub- 
scriptions are $60 sent via airmail. 
PLN accepts Visa and Mastercard 
orders by phone. New subscribers 
please allow six to eight weeks for 
the delivery of your first issue. Con- 
firmation of receipt of donations 
cannot be made without an SASE un- 
less you have not received your first 
issue within the time allotment men- 
tioned above. Ad rates are available 
on request. PLN is a section 501 
(c)(3) non-profit organization. Do- 
nations are tax deductible. Send 
contributions to: 

Prison Legal News 
2400 NW 80th Street #148 
Seattle WA 98117 
(206) 781-6524 
Fax (206) 505-9449 
www.prisonlegalnews.org 


Article submissions should be 
sent to the editor at the above 
address. We cannot return 
submissions without an SASE. 
Check our website or send an SASE 
for writers guidelines. 


August 2003 


HCV (continued) 


frustrated with CMS’s handling of the 
HCV epidemic. They reported that their 
“attempts to refer prisoners to liver spe- 
cialists or to order expensive diagnostic 
tests” were denied and that “it was diffi- 
cult to persuade CMS supervisors to 
authorize certain medical tests.” One doc- 
tor who quit out of frustration reported 
that “orders for diagnostic tests such as 
liver biopsies were routinely” denied by 
CMS. “They drag their feet in getting them 
to a specialist,” the doctor said. “There’s 
always some type of excuse.” 

When asked how many New Jersey 
prisoners had been screened for HCV, 
how many prisoners had received addi- 
tional tests such as liver biopsies, and the 
reasons for denying treatment, CMS vice 
president ofmedical affairs, Louis Tripoli 
was unable to provide an answer, “citing 
electronic record-keeping problems.” 

The one prisoner receiving HCV 
treatment had his case reviewed by 
Esteban Mezey, a liver specialist at Johns 
Hopkins University School of Medicine, 
who concluded that the care afforded to 
that prisoner was “below the usual stan- 
dard of care and negligent.” 

The prisoner who had his HCV 
therapy halted when he entered prison 
has repeatedly pleaded with prison doc- 
tors to begin his treatment again, but to 
no avail. Although an October 2000 lab 
report indicated that “the virus was still 
multiplying in his blood stream” a prison 
doctor noted in a November 1 7, 200 1 medi- 
cal report: “Inmate feels he should have 
more treatment. Assure him he is doing 
well and needs no further treatment at this 
point.” 

The prisoner continued to beg for 
treatment, writing: “I am very sick here. 
Would someone please help me?” But 
nobody seemed to care. The last entry in 
his medical file was an April 1, 2002 rec- 
ommendation “that he get treatment 
‘when discharged.’ He currently is sched- 
uled for release in 2007.” 

A medical audit conducted as a re- 
sult of The Inquirer investigation 
revealed that 121 prisoners were not told 
of the results of their HCV tests for a pe- 
riod of one to two years and 21 of them 
were released from prison without being 
told they were infected. 

Art Caplan, a medical ethicist at the 
University of Pennsylvania, said that fail- 
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ing to tell patients about a potentially life- 
threatening condition was a fundamental 
breach of standard medical practice. 
“The key moral issue is that every per- 
son, including a prisoner, has a right to 
know his health status,” Caplan said. “It’s 
very disappointing to see this going on 
in the 21st century,” Caplan said. “If it 
was done out of indifference, it’s immoral, 
if it was done out of incompetence, its 
incredible.” 

CMS has been New Jersey’s medical 
care provider since 1996. The contract was 
set to expire in October 2002 and CMS 
has prison officials over a barrel. CMS 
sought “to increase its fee by 30 percent, 
or about $30 million a year, not including 
hepatitis C care.” CMS also told prison 
officials “it would not treat and test for 
hepatitis C” unless “the state itself picked 
up the bill.” New Jersey rejected the CMS 
contract proposal because it did not in- 
clude HCV treatment, but with no other 
bidders the state ultimately capitulated 
to the CMS demands, offering a 10-month 
contract extension worth nearly $ 100 mil- 
lion and the state agreed to pay all costs 
associated with HCV treatment. 

Meanwhile New Jersey prisoners 
continue to die; prisoners like Cornell 
Thomas who was diagnosed with HCV in 
2000 but never received treatment. Tho- 
mas died July 18, 2002, the third prisoner 
at Riverfront State Prison in Camden, New 
Jersey, to die of HCV complications in 
2002, “according to the county Medical 
Examiner’s Office.” 

Hopefully the needless HCV-related 
deaths will soon end in New Jersey, 
thanks to a lawsuit filed in federal court 
in October 2002 on behalf of former pris- 
oner William Bennett, who tested positive 
for HCV in 2000 but was not informed of 
his illness until two weeks prior to his 
release in 2002, and ten unnamed prison- 
ers. Attorneys Laura Feldman and 
Rosemary Pinto filed the suit alleging that 
CMS ignored the HCV problem in an at- 
tempt to extract greater profits from the 
New Jersey DOC. CMS, of course, de- 
nies placing profits before patient care, 
calling the allegations “absolutely un- 
true.” 

Pennsylvania Lawsuits Bring Changes 

New Jersey is far from alone when it 
comes to systematically reusing to treat 
HCV infected prisoners. Take Pennsylva- 
nia for example. 
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In 1992, Pennsylvania prisoner Rob 
Lassen had routine lab work done, but he 
wasn’t told until 1996 that he tested posi- 
tive for HCV. The doctor who showed 
Lassen the 1 992 test results gave him little 
hope of treatment and no explanation for 
why the results were withheld from him 
for four years. 

Angry that he wasn’t told sooner, 
and fearful that he would die without 
treatment, Lassen began his own jail- 
house investigation into the HCV 
problem. He soon discovered that he was 
not alone. He obtained affidavits from 30 
prisoners, half of whom, like him had been 
tested but not told of their infection. Four 
prisoners were released on parole, igno- 
rant of their disease and now feared they 
may have unwittingly infected others. 

In 1 997 Lassen began feeling run down 
and lost 20 pounds. A liver biopsy taken a 
few months later, during an unrelated sur- 
gery revealed liver damage. Stunned and 
frightened, Lassen filed grievances seek- 
ing medical care, but they were denied 
and he filed suit in federal court. 

Lassen contacted Angus Love, a 
Philadelphia lawyer and director of the 
Pennsylvania Institutional Law Project, 
which provides legal aid to Pennsylvania 
prisoners. Love had been receiving simi- 
lar complaints from prisoners across the 
state. 

In August 1999, Love met with 
prison officials, doctors, and lawyers. 
Former DOC medical director Fred 
Maue assured Love that DOC was 
aware of the HCV problem and the 
statewide wave of prisoner grievances 
and lawsuits related to the denial of HCV 
treatment. Mane informed Love that he 
was working with the DOC’s three pri- 
vate health care vendors to create a 
statewide plan for addressing the HCV 
problem. “We didn’t want litigation,’’ 
Mane recently explained. “We were con- 
cerned that these people with hepatitis C 
might truly develop medical complica- 
tions and liver failure.’’ 

In early 2000, the DOC began screen- 
ing prisoners who were most at risk of 
infection due to past drug abuse. Soon, 
all 37,000 Pennsylvania prisoners were 
screened. Prison officials found that 23 
percent, or 8,5 1 0 prisoners were HCV posi- 
tive, and 17 percent of the 124 prisoner 
deaths in 2001 were due to HCV compli- 
cations. 

Unlike most states, Pennsylvania is 
now considered to be aggressively tack- 
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ling the HCV epidemic within its prison- 
ers. It has launched a comprehensive 
treatment effort, recognizing that sooner 
or later taxpayers will pay for treating the 
disease and it is better to pay up to $20,000 
for HCV treatment now, rather than 
$250,000 for liver transplants later. 

Lassen “was a big whistle-blower,” 
according to Dr. Joseph DiMino, health 
director for Montgomery County, and 
former Pennsylvania prison doctor. But 
his advocacy did not come without a 
price. In May 1999 Lassen was punished 
for “unauthorized group activity” related 
to his HCV advocacy and placed in seg- 
regation for 30 days. Because the offense 
was a major infraction, Lassen was also 
denied early release eligibility. 

Once prison officials finally began 
treating prisoners in 2000, it was too late 
for Lassen. He was deemed ineligible-for- 
treatment because he did not have 
enough time remaining on his sentence. 
He was released on October 30, 2000, and 
in 2001 began receiving HCV treatment, 
but it was unsuccessful. 

Lassen sued prison officials for pun- 
ishing him for his HCV activism. A 
settlement hearing was held on July 3, 
2002, but after two hours the parties were 
still at odds. Lassen then addressed the 
court: “I’ve accomplished my goal. 
Pennsylvania now has a treatment, no- 
tification and counseling protocol,” 
Lassen began. “I have liver disease and 
it will probably kill me,” he said. “But if 
I get out of here and get hit by a bus, at 
least my life had some meaning.” 
Lassen then turned to the DOC lawyer 
and said, “To end this here, add a dol- 
lar to your offer.” Instantly, the DOC 
lawyer walked across the courtroom 
and handed Lassen a dollar bill, for a 
total settlement of $6,501. 

Prisoners are not the only ones 
who are worried about their health. 
With one in four Pennsylvania prison- 
ers infected with HCV, guards are 
nervous too. They are afraid they may 
be exposed to HCV from combative pris- 
oners, bloody noses, scratches, 
stabbings, and bites. 

Retired prison guard Bob Feldman 
believes he contracted HCV responding 
to a prisoner fight. It took a three year 
legal battle but Feldman’s workers’ com- 
pensation claim was finally approved. He 
is the only Pennsylvania guard to win a 
claim that his HCV infection is job-related, 
but five other guards have claims pend- 
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ing. A December 2002 change in 
Pennsylvania’s workers’ compensation 
law should make it easier for them to pre- 
vail. Pennsylvania now joins nine other 
states which allows prison guards to 
make work-related HCV claims, assum- 
ing on-the-job infection and placing the 
burden upon the employer to prove oth- 
erwise. 

California Ignores HCV 

A 1999 study conducted by the Cali- 
fornia Department of Health Services 
revealed that 33 percent of prisoners en- 
tering the California Department of 
Corrections (CDC) during a short time in 
1999, were infected with HCV. Although 
the study found that more than 50,000 
California prisoners may have HCV, the 
CDC has identified only 14,305 HCV in- 
fected prisoners. Only 796, or one in 14 
prisoners are receiving treatment, state- 
wide. 

California officials have no way of 
knowing exactly how many prisoners are 
HCV positive because they do not test 
all prisoners for the virus. “Treatment 
costs money, and the Corrections Depart- 
ment is in no hurry to find out how many 
people need treatment,” said Judy 
Greenspan of California Prison Focus. 
State prisoners are screened for HCV 
only if they or a prison doctor requests a 
test. 

Many suggest that the CDC, like most 
states, does not make HCV screening rou- 
tine because of the costs associated with 
treatment and liver transplants. Yet, a com- 
mittee of state, federal and local health 
officials developed a strategic plan advo- 
cating early treatment. “One way to 
minimize these costs is by being pro-ac- 
tive rather than reactive in patient 
management over the long term,” accord- 
ing to the study by the Steering Committee 
and Working Group for the Prevention and 
Control of Hepatitis C in California. 

Experts warn that prisons are incu- 
bators for HCV which is increasing the 
risk that prisoners will infect members of 
the general public upon release. “We’re 
talking about the health of the commu- 
nity,” said Barbara Van Baren, Kings 
County’s communicable disease coordi- 
nator. “California’s correction system 
confronts serious challenges to identify 
and treat hepatitis C infection within the 
prison system to prevent transmission 
within the prison and to the public when 
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prisoners and parolees return to their 
community,” said Jonathan Fielding, Los 
Angeles County’s health officer. 

As California’s prison population 
skyrocketed during the last 20 years, so 
did its medical costs, which totaled $663 
million in 200 1 . Yet, prison officials have 
dramatically slashed money for HCV 
treatment. In 2000, the CDC spent $5.5 
million for HCV treatment, but in 2001, 
only $325,000 was budgeted for treatment 
and prison officials stopped treating new 
patients. 

In 2000 Governor Gray Davis signed 
a measure appropriating $1.5 million to 
create the state’s first HCV education and 


screening program. Half of that money 
was allocated to prisons and required the 
CDC to publish an annual report on the 
prevalence of HCV in prisons, but it did 
not mandate testing. At the same time, 
the Governor vetoed a $9.5 million public 
health bill which cut $60,000 earmarked 
to allow Kings county disease specialist 
Debbie Grice to continue working as liai- 
son to CDC prisons. 

Deficiencies in the CDC medical care 
system, including its denial of testing and 
treatment for HCV infected prisoners, 
prompted the Prison Law Office to file 
suit in federal court in 2001, alleging that 
the state systematically ignores the medi- 
cal needs of its prisoners. On January 
25, 2002, CDC officials agreed to settle 
the suit, entering into a Stipulation for 


Injunctive Relief. Marciano Plata v. Gray 
Davis, etal., USDC (ND Cal.) No. C-01- 
1351 T.EH (Stipulation for Injunctive 
Relief, Jan. 25, 2002) [PLN, Feb. ‘02], 
Unfortunately, the HCV epidemic in 
prisons is not limited to New Jersey, Penn- 
sylvania, and California. This is a problem 
in virtually every prison in the nation and 
its not going away anytime soon. We will 
report on developments in these and 
other cases. B 

Sources: The Philadelphia Inquirer, 
Bradenton Herald , Sacramento Bee, The 
New York Times, Assn, of State & Terri- 
torial Health Officials (ASTHO), National 
Digestive Diseases Information Clearing- 
house (NIDDK), Centers for Disease 
Control and Prevention (CDC) 


Pregnant Wisconsin Prisoner Punished for Sexual Contact 

While Guard Walks Free 

by Lonnie Burton 


I n December, 2002, a mentally ill fe- 
male prisoner at the Taycheedah 
Correctional Institution (TCI) in Wiscon- 
sin was given a year of solitary 
confinement after being impregnated by 
a prison guard, while the guard, Mathew 
Emery, was fired but not prosecuted. 

Prisoner Jackie Noyes, 24, who has 
a well-documented history of mental 
problems, was given the punishment for 
confessing to four sexual encounters 
with Emery, also 24, at the mental health 
unit where she was supposed to be re- 
ceiving treatment. Prison officials found 
her guilty of “sexual conduct” and “so- 
liciting staff’ and ordered the year-long 
segregation. Emery confessed only to 
two sexual encounters with Noyes, al- 
though both agreed the relationship was 
consensual. 

However, the focus of this case has 
centered on the injustice created when a 
mentally ill prisoner is given any punish- 
ment at all while the perpetrator — the 
guard — virtually walks free. Wisconsin 
state Rep. Sheldon Wasserman (D-Mil- 
waukee) described the situation as 
“tragic” and an embarrassment.” And leg- 
islators from both sides of the aisle 
acknowledge Noyes was a victim, and 
expressed their dismay at the way prison 
officials have treated her. 

Wisconsin, however, is one of only 
four states that do not criminalize sexual 


contact between prison staff and the pris- 
oners in their charge. 

Perhaps as a result of the outcry, in 
late December, 2002, the TCI warden re- 
duced Noyes’ sentence to 180 days. Noyes, 
though, has since been transferred back to 
the prison’s mental health unit after attor- 
ney Todd Winstrom of the Wisconsin 
Coalition for Advocacy, protested her pun- 
ishment to Division of Adult Institutions 
administrator Steve Casperson. “The ini- 
tial disposition was not appropriate, and 
therefore it was modified. This is something 
we’re going to have ongoing discussion 
and education about.” In all, Noyes was 
held in segregation from the time she con- 
fessed to the sexual contact on November 
12, 2002, to mid-February, 2003, when 
Casperson modified her sentence. 

The relationship reportedly began 
when Noyes was assigned to pick up 
garbage in the offices of the mental health 
unit and Emery was her supervisor. Em- 
ery then began to write sexually graphic 
notes and letters to Noyes, which he 
would either give her personally or slip 
under her cell door. 

“Girl, you just don’t know how good 
it felt to hold you in my arms and kiss you 
again,” one of the printable letters began. 
“You seem to be holding back this time, 
what’s up with that?” 

Prison officials began investigat- 
ing the improper relationship on 


November 10, 2002, after finding one 
of the love letters Noyes had left in the 
staff break room. Emery was quickly 
suspended and later fired but was not 
prosecuted, as Wisconsin has no law 
banning such conduct. 

Twice since 1999, bills have been in- 
troduced in the Wisconsin legislature 
making it a felony for prison staff to have 
sexual contact with a prisoner. But both 
times the bill was killed due, in large part, 
to strong opposition from the union rep- 
resenting the guards who feel sex with 
prisoners is a job perk. Both bills unani- 
mously passed the state Assembly but 
were never brought to a vote in the Sen- 
ate. 

New legislation, supported by the 
state Department of Corrections, has now 
been introduced that would impose a 
maximum penalty of 30 years in prison 
and a $ 10,000 fine for sexual contact with 
a prisoner. The head of the state union 
representing the guards said on Febru- 
ary 12 that the guards would continue to 
oppose any such bill. As this issue of 
PLN goes to press the legislation is still 
pending. 

Alabama, Oregon and Vermont are 
the three other states that do not make 
sexual contact between staff and prison- 
ers a felony. B 

Source: The Journal Sentinel 
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Louisiana Guards’ Conviction Upheld in Prisoner’s Beating 


jury’s conviction of three 
uards at the Louisianan State 
Penitentiary at Angola in the assault and 
beating of prisoner Raymond Jackson has 
been affirmed by the Fifth Circuit Court 
of Appeals. Sergeant Harrison Daniels 
was convicted in the assault, and deny- 
ing Jackson medical care. Sergeant John 
Swan was also convicted in the assault, 
and Lieutenant Patrick Sayes was con- 
victed of failing to prevent the assault. 
The District Court sentenced Daniels to 
ninety-six months in prison, and Swan 
and Sayes were each sentenced to 
eighty-seven months in prison. 

The incident occurred at Angola’s 
Cuda 1 unit, which is the prison’s maxi- 
mum-security disciplinary unit. In order 
for Jackson to be escorted to the medical 
unit for an injection, Daniels came to his 
cell with metal handcuffs. Jackson stated 
that due to a skin condition plastic “flex 
cuffs” were required for him. Daniels in- 
sisted on using the metal cuffs. An 
argument ensued, Daniels spat a mouth- 
ful of sunflower seeds in Jackson’s face, 
and Jackson spat back. Daniels procured 


a bucket and doused Jackson four times 
with water. After being telephoned by 
Daniels, Sayes arrived with flex cuffs. 
However, Daniels subdued Jackson by 
shackling his hands and feet with metal 
cuffs. After removing Jackson from his 
cell, Daniels began violently kicking and 
punching him. Jackson was moved down 
the tier where Swan joined in the beating. 
Sayes testified he was paralyzed into 
watching. Although not indicted in the 
beating, testimony revealed Sayes struck 
a few blows himself. 

After the beating, the guards made 
Jackson crawl back to his cell. There he 
lay for nearly fourteen hours before the 
next shift found him and provided medical 
care. Upon examination by a doctor, Jack- 
son was found to have a collapsed lung, a 
ruptured kidney, broken ribs, several bro- 
ken vertebrae, a ruptured eardrum, internal 
bleeding, and multiple contusions. 

The guards challenged the convic- 
tion because the indictment charged the 
assault violated Jackson’s right to be free 
of cruel and unusual punishment rather 
than his F ourteenth Amendment right to 


due process. The guards were charged 
under 18 U.S.C. §242, whose elements are 
that a person ( 1 ) acting under the color of 
law; (2) “willfully subjects any person. ... 
to the deprivation of any rights, privi- 
leges, or immunities secured or protected 
by the Constitution or laws of the United 
States.” Although, the indictment echoed 
the Eight Amendment, the guards were on 
notice of particular facts. As they admit 
the charged conduct establishes a Four- 
teenth Amendment violation that reaches 
the excessive force charge, the conviction 
must be affirmed. This case demonstrates 
that prisoners who prevail on Eighth 
Amendment claims should consider fil- 
ing criminal charges. See: United States 
v. Daniels, 281 F. 3d 168 (5th Cir. 2002). ■ 
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From the Editor 


T his month we continue our cov- 
erage of the hepatitis C (HCV) 
epidemic sweeping through American 
prisons with little or no treatment for the 
afflicted. The public health consequences 
of this and many other diseases that have 
historically festered in American prisons 
and jails before entering the community 
with both released prisoners and the staff 
who work in detention facilities is largely 
ignored. Which is odd, since the problem 
has been around for well over a hundred 
years. In some cases the diseases, such 
as HCV, are new, in others, like tuberculo- 
sis, they are old. Litigation by prisoners 
seeking treatment for HCV infection prom- 
ises to be for this decade what HIV and 
AIDS litigation was for the 1980’s. Up- 
coming issues of PLN will report more 
developments on this issue. 

By now readers should have received 
PLN’s summer fund-raiser mailing. If you 
can afford to make a donation to help sup- 
port PLN’s work please do so. PLN counts 
on you, its individual readers to continue 
publishing. Subscription, advertising and 
book sale income do not cover all of PLN’s 
operating costs. All donations to PLN are 
tax deductible and are used to further PLN’s 
work. We recently expanded to forty 
monthly pages to bring you still more news 
and information. If you like PLN’s ex- 
panded format, please help us cover the 
additional costs ofprinting and mailing. We 
also continue to expand the selection of 
books that we offer on self help topics for 
prisoners and analysis and critique of the 
criminal justice system. With a constantly 
updated selection, readers should review 
our book selection list on a regular basis. 

PLN continues to have censorship 
problems in various states. If for whatever 
reason you are not receiving PLN or any 
books you have ordered from PLN, please 
let us know and also file grievances or other 
means of documenting the censorship with 
the responsible officials. Send PLN copies 
of the documentation. The typical hallmark 
of the censorship of PLN is a lack of notice 
from prison officials to PLN that it is occur- 
ring. Once we can document that PLN is 
being censored we can then attempt to re- 
solve the matter administratively or initiate 
litigation if that is unsuccessful. 

PLN was recently subjected to a blan- 
ket ban by the Florida Department of 
Corrections who appear to view our dis- 


by Paul Wright 

count phone service ads as a threat to their 
prison phone racket. PLN has appealed the 
censorship and also sent a demand letter 
to the Florida DOC director. At no point 
has PLN received notice of the censorship 
from prison officials. It is things like this 
that require ongoing PLN staff time and 
resources while we handle censorship 
complaints, determine the facts of what is 
going on, send out the necessary demand 
letters and then if that is unsuccessful be- 
gin the process of preparing litigation. 
PLN’s censorship suits have succeeded in 
revamping mail censorship practices in six 


T he US District Court (ND Ca- 
lif.) issued a permanent injunc- 
tion against officials at the maximum 
security Pelican Bay State Prison (PBSP) 
that terminated their policy requiring ven- 
dors who shipped books, periodicals, 
magazines or calendars to PBSP prison- 
ers to use a prison-supplied shipping label 
on the package - because that policy im- 
pinged on First Amendment freedoms. 

ToddAshker, incarcerated at PBSP ’s 
tightly controlled Security Housing Unit 
(SHU), had for two years tried to receive 
books he had ordered from approved ven- 
dors, but was frustrated by the prison’s 
policy of requiring a prison-provided ship- 
ping label to be affixed to the outside of 
the package. The policy proved so incom- 
patible with efficient vendor shipping 
processes that some vendors ceased do- 
ing business with California prisons. 
Books received at the prison without such 
labels, or with defectively filled out la- 
bels, were subject to being returned - or 
destroyed if the prisoner did not provide 
return shipping postage within 30 days. 

Ashker filed a 42 U.S.C. § 1983 com- 
plaint alleging, inter alia, that the prison’s 
policy restricted his access to the media 
in violation of his First Amendment rights, 
and moved for summary judgment. 

The facts were not disputed. The 
prison had overlapping and conflicting 
policies regarding receipt of packages by 
SHU prisoners. All packages, it was 
agreed, were thoroughly searched by 
staff. But if a vendor package contained 
any other approved items (e.g., clothing 


states so far. All of this relies on the ongo- 
ing support of our readers as well as PLN’s 
attorneys. Upcoming issues will carry re- 
ports on developments in these matters as 
well. 

On June 17, 2003, a federal court in 
Seattle issued a permanent injunation to 
be effective August 16, 2003, enjoiningthe 
censorship of bulk mail and catalogs sent 
to Washington prisoners. PLN is the plain- 
tiff in that case as well. Next month’s PLN 
will include more details on the injunction. 

Enjoy this issue of PLN and encour- 
age others to subscribe. H 


or appliances), no special vendor label 
was required. Thus, the book label policy 
stood out as arbitrary. 

In evaluating the legitimate penologi- 
cal interests claimed by PBSP, the court 
found that their inconsistent policies for 
book and non-book orders were not logi- 
cal and could not withstand rational 
scrutiny. The court opined that to satisfy 
prison staff that the book indeed came 
directly from the approved vendor, the 
enclosed packing slip and invoice would 
be sufficient. PBSP officials, who had ar- 
gued that encrypted material might be 
sent in books, could articulate no sce- 
nario where the mere presence of their 
homemade shipping labels would assure 
them that no such material was enclosed. 

The court found that the label policy 
added nothing to prison security, while it 
seriously impacted First Amendment pro- 
tections of access to the media. Moreover, 
the policy was devoid of common sense 
and served no legitimate penological inter- 
est. Because the loss of First Amendment 
freedoms, even for short periods of time, 
constitutes irreparable injury (citing Elrod 
v. Burns, 427 US 347, 373 (1976)), the court 
determined that without injunctive relief, 
there was a “real or immediate threat” of 
continuing inj ury. The proper remedy was 
a permanent injunction, narrowly tailored 
per the Prison Litigation Reform Act (18 
USC §3626(a)(l)) to redress just the un- 
constitutional policy - which the court 
issued. See: Ashker v. Calif. Department 
of Corrections, 224 F.Supp.2d 1253 (ND 
CA2002).H 


California Prison Policy Restricting 
Book Orders Enjoined 
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Massachusetts Jury Awards $175,000 
to Beaten Ex-Prisoner 


O n August 28, 2002, a Worcester 
(MA) Superior Court jury 
awarded $ 175,000 to a former Massachu- 
setts state prisoner who sued the 
Department of Correction (DOC). The jury 
also found that the DOC negligently hired 
and supervised a guard with a known 
propensity for violence and denied 
Gendron medical treatment after the 
guard assaulted him. 

On November 4, 1992, Albert Gendron 
was incarcerated at Concord State Prison 
for parole violation. Julio Semidei, a guard, 
allegedly challenged Gendron to a fight, 
ordered him from his cell, handcuffed him 
behind the back, struck him in the genitals, 
and rammed his head into a wall causing a 
two inch facial laceration over his right eye. 

Gendron received seven sutures, 
then was thrown in the hole and trans- 
ferred that day to Shirley State Prison 
where, according to Gendron’s Worces- 
ter attorney, Timothy P. Wickstrom, he 
was denied medical treatment and forced 


O n July 26, 2002, nine hundred 
prisoners in England and Wales 
had to be set free after the European 
Court of Human rights unanimously ruled 
that extending prisoners’ imprisonment 
for disciplinary violations without allow- 
ing them legal representation violated 
Article 6 of the European Convention on 
Human Rights. The Prison Service had 
known that its prison disciplinary proce- 
dures, in which a prison warden may add 
time to a prisoner’s sentence, was subject 
to legal challenge ever since the Conven- 
tion came into force two years ago. 

The current rules allow the prison 
warden to act as judge and jury and add 
up to 42 days to a prisoner’s sentence 
for disciplinary violations. The ruling 
came in the case of two rapists challening 
the existing procedure. The court ruled 
that the British Government should pay 
17,124 pounds in costs, but rejected a 
claim for 4,000 pounds in compensation. 

According to Joe Leveson of the 
Prison Reform Trust, the Prison Service 
may face damage claims running into the 
millions of pounds. Prison officials or- 
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to remove the sutures himself with a plas- 
tic fork. Gendron only received medical 
attention after the eye became visibly 
swollen from infection. Gendron suffers 
from migraine headaches, blurred vision, 
and permanent facial scarring. 

According to a January 1993 finding 
by the DOC’s Appointing Authority, 
Semidei used excessive force against 
Gendron and falsified a related incident 
report and disciplinary report. Semidei 
also had a history of spousal abuse when 
he was hired. The finding and a 10-day 
suspension were affirmed by the Civil Ser- 
vice Commission’s Division of 
Administrative Law Appeals. Semidei died 
in 1997. In August 2001, Judge Francis R. 
Fecteau entered default judgment against 
Semidei’s estate and awarded Gendron 
$75,000. See: Gendron v. Commonwealth 
of Mass. DOC., Worcester Superior Court 

CaseNo.95-2297B.n 

Source: WorcesterTelegram & Gazette 


dered the immediate release of 98% of the 
prisoners to forestall additional liability. 
However, Prison Service officials ex- 
pressed alarm at releasing prisoners who 
were incarcerated for violent offenses 
then received additional time due to vio- 
lence in prison. 

The Scottish Prison Service ceased 
a similar practice a year ago, anticipating 
legal problems. This is the second mass 
release from British prisons in six years. 
In 1996, 541 prisoners were released after 
it was discovered that their sentences had 
been miscalculated. The latest release will 
ease prison overcrowding caused by 
prison populations of approximately 
72,000; the highest in Western Europe. 

To comply with the Convention in 
the future, European prisons will have to 
allow prisoners legal representation when 
facing additional time added to their sen- 
tences. The Prison Service is considering 
creating an independent tribunal of le- 
gally qualified people who would visit 
prisons to hear disciplinary cases. E 

Source: 7 ImesOnLine 
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900 British Prisoners Freed 
Following Court Ruling 




Sexual Harassment Scandal Rocks Connecticut DOC 


T he Connecticut Department of 
Correction (DOC) has been 
rocked by allegations of sexual harass- 
ment, sexual abuse, and illegal sex 
between guards and prisoners. The 
scandal began on August 8, 2002, when 
15 female guards filed two separate 
federal class-action civil rights lawsuits 
against former DOC Commissioner 
John R. Armstrong, alleging pervasive 
sexual harassment by male coworkers. 

The complaints alleged that por- 
nographic material was displayed by 
male guards and prisoners in the pres- 
ence of female guards; male guards 
exposed themselves to female guards; 
male guards touched female guards in 
sexually suggestive ways; used 
condoms were placed on a female 
guard’s car; a female guard was asked 
to join a male guard’s prostitution ring; 
a female guard being physically threat- 
ened when she refused a male 
co-worker’s sexual advances; female 
guards were denied restroom breaks; 
and supervisors ignored female guards’ 
complaints about sexual harassment 
and retaliated against them for com- 
plaining. The alleged retaliation for 
refusing and/or reporting sexual ad- 
vances included threats of physical 
violence, ordering supervisors to give 
defendants poor job performance 
evaluations, and giving promotions to 
less-qualified personnel. 

The suits were fded on behalf of the 
DOC’s 1,700 female guards. One 111-page 
complaint — prepared by attorney Anto- 
nio Ponvert III of the Bridgeport firm of 
Kosoff, Kosoff & Bieder — details numer- 
ous allegations, of sexual harassment 
naming 94 defendants, including 
Armstrong, deputy commissioners Peter 
Matos, Jack Tokarcz, Dennis Coyle, and 
fifty male guards and supervisors. Named 
plaintiffs include Maureen Allen, Regina 
T. Arngo, and Paulette Williams of 
MacDougall-Walker Cl (Correctional In- 
stitution); Denna Stanley, Tanjorie R. 
Godwin, and Danielle Locas, ofCorrigan- 
Radgowiski Correctional Center; and 
Sandra R. Gawron and Barbara J. Hawkins 
of Osborn CL The second suit, in a 43- 
page third amended complaint — prepared 
by attorney Michelle Holmes of the West 
Hartford firm of Sack, Spector & 
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by Matthew T. Clarke 

Karsten — names essentially the same 
defendants and Nancy Orr, Neva Lloyd, 
Doreen Evans, Patricia Katz, Maggie 
Gomez, Debra Sholes, and Deviji Wilkins, 
female DOC employees, as plaintiffs. 

Maureen Allen’s story illustrates the 
type of institutionalized sexual harassment 
the women experienced. After rebuffing a 
male supervisor’s sexual advances, a su- 
pervisor advised a prisoner Allen was 
escorting that there were no cameras in 
an area they would pass through and 
maybe the prisoner “could get lucky” 
with her there. 

“I have to talk myself into going to 
work each day,” said Allen who has a 2- 
year old son, Nathaniel, “I come home 
from work and just cry.” 

Denna Stanley was reassigned to an 
office facing the cell of a known public 
masturbator. When she complained, a 
male employee asked about details of the 
masturbator’s anatomy. Complaints about 
the incident were ignored. 

“I can’t leave,” said Stanley, “I have 
a family to take care of.” 

The lawsuits accuse Armstrong of 
“condoning, tolerating, even rewarding” 
harassers. “Commissioner Armstrong 
knows full well that it is unspoken de- 
partment policy to cover up harassment, 
to lie to investigators and to turn a blind 
eye to the illegal, pervasive and danger- 
ous culture that has become the norm 
under his jurisdiction,” said plaintiff’s 
attorney Richard Bieder of Bridgeport. 

According to one lawsuit. Major Ri- 
chard Matos was one of the frequent 
harassers. However, Matos’s actions were 
allegedly covered up because he is 
Deputy Commissioner Peter Matos’s 
brother. The state has previously paid 
$30,000 to settle a 1994 suit in which former 
prison counselor Wendy P. Moher 
claimed Matos sang love songs to her, 
made sexual remarks, and simulated mas- 
turbation in her presence. In May 2002, 
Matos was placed on paid leave until an 
internal investigation cleared him of the 
sexual harassment charges. 

However, the investigation found 
him guilty of using profanity in a Febru- 
ary, 2002, staff meeting and that, combined 
with “past incidents,” which included 
using racial epitaphs, was sufficient to 
justify demoting Matos three-steps to 
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prison guard in October, 2002, according 
to MacDougall-Walker Cl Warden Brian 
K. Murphy. 

The allegation of the use of profan- 
ity came to light during the course of a 
sexual harassment lawsuit filed against 
Matos by Lt. Nancy Orr. Matos claims 
that the demotion is excessive punish- 
ment for the charges and is politically 
motivated because of his brother’s posi- 
tion and the DOC’s need for a high-profile 
scapegoat. He appealed the demotion. On 
March 21, 2003, Matos won his adminis- 
trative appeal and the demotion was 
reversed. Matos received a 5 day sus- 
pension instead. 

Also noted in one suit were details 
of a $240,000 settlement paid to former 
Deputy Commissioner Maria Houser who 
alleged that Armstrong, Tokarz and Coyle 
frequently sexually harassed her during 
meetings. The harassment included 
Armstrong and Tokarz discussing pris- 
oners engaging in anal and oral 
intercourse, Armstrong’s comments on 
the alleged sexual conduct of female em- 
ployees, and Coyle’s complaint that there 
were too many female supervisors at York 
Cl. Houser was also given a job with the 
state’s Department of Labor as part of the 
settlement. 

In addition to suffering retaliation 
when they complained, plaintiffs were 
discouraged from reporting the inci- 
dents of sexual harassment to DOC’s 
Office of Affirmative Action (OAA), 
which is responsible for ensuring a 
proper work environment. When com- 
plaints were made to the OAA, the OAA 
took no action unless the complaining 
person submitted a CN 2101 form. The 
OAA did not volunteer to the complain- 
ing person that a CN 2101 form was 
required before a complaint would be 
treated as “formal.” Even if the CN 21071 
form was completed, the form was often 
returned for not being “specific” enough. 
If the complaint was acted on, the OAA 
always informed the alleged harasser of 
the complaint and offered to transfer the 
person allegedly harassed as the only 
available solution to the complaint. Trans- 
ferring the alleged victim was also the 
only solution most wardens offered when 
informal complaints were made. Often fol- 
lowing a complaint, if a transfer was 
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refused, the alleged victim would be 
placed under the direct supervision of 
the alleged harasser. 

The plaintiffs claim many other vic- 
tims are afraid to come forward. “There 
are dozens, dozens of women out there 
who have probably gone through worse 
than 1 have, but are scared,” said Will- 
iams, “But it is better to put it out there. It 
makes the harassers kind of scared.” 

“If you’re going to walk out on the 
ice, you might as well dance on it,” said 
Hawkins. 

The suits ask for monetary damages, 
for the department to keep files on sexual 
harassment complaints and fire the most 
severe offenders, and for a more thor- 
ough sexual harassment education 
program. In a move it claims is unrelated 
to the suits, in August 2002, the DOC 
initiated additional sexual harassment 
education in partnership with the Perma- 
nent Commission on the Status of 
Women, a state-funded women’s rights 
group. At the same time, the DOC in- 
creased the amount of sexual harassment 
education from two to three of the 40 
training hours guards are annually re- 
quired to attend. 

Some view the additional training as 
a praiseworthy, but miniscule step in the 
right direction. 

“It’s a Band-Aid approach for a pa- 
tient that is hemorrhaging,” according to 
plaintiff’s attorney Antonio Ponvert. 
“Training is 1 percent of the problem we 
are bringing to the attention of the pub- 
lic and the court in this lawsuit.” 

Indeed, some DOC employees have 
yet to get the message. In the same week 
as the first new training session it was re- 
vealed that York Cl laundry Supervisor 
Richard Garofalo and Corrigan-Radgowski 
Cl guard Adam McMahon were fired for 
having illegal sex with female prisoners. 
Also revealed was the fact that Major 
Lora A. Castronova, Captain Wayne Ford, 
and Lt. Patrick Hensch were placed on 
leave after Hensch allegedly brought an 
obscene birthday cake to York CL 

“lt wasn’t just a cake vaguely resem- 
bling a penis,” said an anonymous 
guards’ union official, “They detailed it.” 

In September, 2002, Eric Wolliston, a 
male guard at Hartford Correction Cen- 
ter, filed a sexual harassment complaint 
against Rachel Smith, the union steward 
at Hartford and a vocal leader on such 
issues as sexual harassment and racism 
within the DOC. Wolliston alleges that, 
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when he requested a ride from Smith, who 
was patrolling the perimeter at Hartford, 
she responded by saying, “I wonder how 
you would look in a bikini.” Wolliston 
claims Smith made a similar comment be- 
fore. 

“I want the public to know that men 
as well as females are being harassed,” 
said Wolliston. 

Adding to the DOC’s woes, on Sep- 
tember 6, 2002, former guard Ronald 
Barraza was arraigned on two counts of 
first-degree sexual assault, three counts 
of risk of injury to a child and one count 
of fourth-degree sexual assault in connec- 
tion with charges that he repeatedly 
sexually assaulted the 10-year old daugh- 
ter of a friend over the past three years. 
Barraza, who faces up to 70 years incar- 
ceration, is being held in lieu of $500,000 
bond. 

In light of the scandal. Democratic 
gubernatorial candidate Bill Curry called 
for Armstrong’s suspension and urged 
Governor John G. Rowland to conduct an 
immediate investigation into Armstrong’s 
handling of sexual harassment claims. On 
February 4, 2003 — a week after Armstrong 
made a controversial comment compar- 
ing executions to euthanizing a pet and 
two days after a Commission on Human 
Rights and Opportunities report which 
criticized his handling of sexual harass- 
ment in the DOC was leaked — Armstrong 
resigned. The report said that 
Armstrong’s administration suspended, 
transferred, and gave assignments to 
employees to make them unavailable to 
investigators of sexual harassment 
charges. 

Armstrong was scheduled for a re- 
nomination hearing in February, but would 
have faced stiff opposition from the Na- 
tional Organization for Women, other 
women’s interest groups, the guards’ 
union, and prisoners’ rights groups up- 
set about his comment on the death 
penalty and his decision to send 500 pris- 
oners to Wallens Ridge State Prison in 
Virginia (where two of the prisoners died) 
to ease overcrowding in the 19,000-pris- 
oner system. 

On February 3, 2003, the State Com- 
mission on Human Right and 
Opportunities (CHRO) released a draft 
report which documents that sexual ha- 
rassment is a pervasive problem in the 
prison system and recommends almost 80 
changes. The recommendations include 
adopting a clearer definition of the sexual 
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harassment, conducting more timely in- 
vestigations, putting greater emphasis on 
prevention of sexual harassment, and 
eliminating a policy requiring complain- 
ants to sign a statement that they 
understand they will also be investigated 
and may be punished. 

Corrections Commissioner John J. 
Armstrong announced his resignation 
the day after the report was released, a 
decision he claims is unrelated to the re- 
lease of the report. Armstrong had 
claimed that there was no widespread 
sexual harassment in the prison system, 
citing a low number of official complaints. 
However, CHRO investigators said the 
low number of complaints was due to a 
lack of confidence in the system and the 
fact the complaining employees had at 
times been disciplined for “inappropriate 
banter.” 

The report said that the prison sys- 
tem officials investigationg sexual 
harassment allegations often misunder- 
stood or misapplied the legal standard 
applicable to sexual harassment, that the 
seriousness of the allegations were often 
downplayed, that the harassers were of- 
ten not disciplined and that the 
complainants were often threatened with 
disciplinary action for failing to report 
harassment the day it occurred. 

The prison system has hired a new 
director of affirmative action and initiated 
new policies and procedures to improve 
case tracking and identify repeat offend- 
ers. 

On March 17, 2003, governor 
Rowland named Theresa Lantz, 48, cor- 
rections commissioner, the first woman 
to hold the position in Connecticut his- 
tory. A26 year DOC employee, Lantz was 
deputy commissioner at the time of her 
appointment. Lantz told media she would 
not tolerate sexual harassemnt in the 
agency. See: Orrv. State, Civil Action No. 
3:02-CV-1368 (US DC D CT), Allen v. 
Armstrong, (US DC D CT).® 

Sources: Hartford Courant, Waterbary’ 
Republican- American, Connecticut 
Post, AP, 
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T he following are summaries of 
the some of more significant, 
and interesting cases decided during the 
last several months dealing with issues 
important to prisoners and those inter- 
ested in post-conviction litigation. 

SEARCH AND SE IZ URE 

Corroboration of Affidavit - United 
States v. Peck, 3 17 F.3d 754 (7th Cir. 2003). 
Police obtained a sworn statement from 
an informant that she had seen bundles 
of drugs in her boyfriend’s home. Court 
holds the affidavit was not sufficiently 
detailed. Specific details about the drugs, 
such as where they were found, the total 
amount, or the frequency with which they 
were sold was not provided. Addition- 
ally, the informant indicated she was the 
defendant’s girl friend, but could not give 
any information about him. The police 
also failed to corroborate information she 
did provide. However, the search was 
upheld under the good faith exception, 
the court finding the search warrant affi- 
davit was not so deficient as to make 
reliance on it unreasonable. 

Standing of Social Guest - United 
States v. Rhiger, 315 F.3d 1283 (10th Cir. 
2003) The Tenth Circuit held that a social 
guest has an expectation of privacy that 
allows them to challenge a search. The 
defendant knew the owner of the home, 
and had stayed there several times. On 
the day of the search the defendant had 
entered the house in the owner’s absence, 
and went in to take a nap. The court found 
that situation was sufficiently similar to 
an over night guest, which the Supreme 
Court has held has an expectation of pri- 
vacy. 

Determination of Reasonableness - 

In Kruelski v. Connecticut Superior 
Court, 316 F.3d 103 (2nd Cir. 2003), the 
Second Circuit attempted to establish a 
methodology for determining whether a 
lower court decision involved an unrea- 
sonable application of federal law. Court 
holds that a court must first decide and 
determine what an incorrect interpretation 
of the law is. The court can then deter- 
mine whether the lower court decision is 
unreasonable. However, the court holds 
that approach is not required in every 
case. 
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Criminal Law Update 

by Walter Reaves 

Reasonable suspicion for traffic stop 

- United States v. Yousif 308 F.3d 820 (8th 
Cir. 2002). The defendant exited the high- 
way after passing a sign announcing a 
drug check point. The defendant had out 
of state plates, and there was evidence 
that the highway was normally used by 
drug couriers. However, even with those 
factors, court holds the defendant’s ac- 
tions were not sufficient to justify a stop. 
The sign in this case was a ruse to en- 
courage such action. Court noted that 
fact, and stated that the government can- 
not manufacture probable cause. Court 
went on to hold that the subsequently 
obtained consent was the product of the 
stop, and therefore the evidence was 
suppressed. 

Search of a Vehicle - United States 
v. Knight, 306 F.3d 534 (8th Cir. 2003). The 
state trooper stopped a commercial ve- 
hicle for a safety inspection. The stop was 
in part to check for the presence of alco- 
hol, drugs, weapons, or contraband. In 
checking the cab of the truck, the officer 
saw a brief case, and opened it. Court 
holds that the search of the brief case 
was not warranted. The standard inspec- 
tion procedure in such a situation does 
not involve searching personal belong- 
ings or opening locked or closed 
containers. That is inconsistent with the 
reason for the administrative stop, and 
therefore was not proper. 

The Court considered an arrest in- 
side the home in United States v. Myers, 
308 F.3d 251 (3 rd Cir. 2003) Officers re- 
sponded to a domestic disturbance call, 
and entered an apartment. They did not 
observe any criminal activity, but did see 
the defendant. They ordered him to lie on 
the floor, and as he did he threw a bag he 
was carrying to the floor. He was then 
handcuffed, and the bag was searched 
after officers noticed him constantly look- 
ing at it. Court holds the arrest was not 
valid, because officers had not observed 
any criminal activity, and did not have 
probable cause to believe the defendant 
had committed a crime. Court goes on to 
hold that even if the arrest was valid, the 
search of the bag would not be a proper 
search incident to the arrest. By the time 
the bag was searched, the defendant had 
been immobilized, and could no longer 
reach the bag. As such, there was no valid 
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reason to search the bag following the 
defendant’s arrest. 

HABEAS CORPUS 

A potentially significant habeas case 
is Ex parte Tidey, No. 74,364 (Tex. Crim. 
App. 12/18/2002), rehearing denied. No. 
74,364 (Tex. Crim. App. 07/02/2003). Texas 
has previously recognized actual inno- 
cence as a ground for relief. Court holds 
in this case that a defendant is entitled to 
relief even if he initially pled guilty. Sig- 
nificantly, the court noted that the 
decision to plead guilty may be influenced 
by factors that have nothing to do with 
the defendant’s guilt, and that should not 
prevent him from obtaining relief if he can 
establish actual innocense. 

Harmless Error Review in Habeas - 
Herrera v. Lamaster, 30 1 F.3d. 1 192 ( 1 0th 
Cir. 2002). Court holds the harmless error 
test of Brecht v. Abramson must be ap- 
plied in all habeas cases. The issue in this 
cases was whether that test should be 
applied where the lower court initially 
failed to properly apply the harmless er- 
ror test on initial review. Court holds that 
the goal of the AEDPA was to limit ha- 
beas relief, and adopting a rule that was 
dependent on the standard applied in the 
lower court would contravene that pur- 
pose. The Eighth Circuit and the Third 
Circuit have held otherwise. 

Determination of Reasonableness - 
McCambridge v. Hall, 303 F.3d 24 (1st 
Cir. 2002). Here the court attempted to de- 
termine what is required to find a state 
court decision unreasonable. The court 
notes that some increment of incorrect- 
ness is required. That increment need not 
be great, but it must be great enough to 
make the decision unreasonable in the in- 
dependent, objective, judgement of the 
court. The court rejected holdings in prior 
cases which suggested that the unrea- 
sonable application standard requires the 
state decision to be so offensive to the 
existing precedent, so devoid of record 
support, or so arbitrary as to indicate that 
it is outside the universe of plausible, 
credible, outcomes. 

The First Circuit addressed the pro- 
cedure for handling a federal petition 
which contains both exhausted and 
unexhausted claims in Nowazcykv. War- 
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den, 299 F.3d.69 (1st Cir. 2002). The court 
held that generally a court should stay 
the proceedings instead of dismissing 
the petition without prejudice. By grant- 
ing a stay, the court preserves the 
defendant’s right to proceed with the ex- 
hausted claims, while at the same time 
avoiding the possibility that any claim 
would be time barred. 

An interesting case involving the 
cause and prejudice test is Holleman v. 
Cotton, 301 F.3d 737 (7th Cir. 2002). The 
Defendant filed a Flabeas Petition which 
was denied. Fie later obtained different 
counsel, and discovered that his trial law- 
yer had an actual conflict of interest, 
based on his prior representation of a co- 
defendant. The trial court was aware of 
this, and conducted a hearing outside the 
defendant’s presence, of which he was 
unaware. The defendant raised two 
claims, one being that the trial court failed 
to make a sufficient inquiry into the con- 
flict, and the second that the conflict 
prevented the lawyer from providing ef- 
fective assistance. The Court found the 
defendant was excused for not raising 
the first claim earlier since it was not in 
the record, and neither the defendant or 
his lawyer knew about it. The claim failed 
however, because the defendant could 
not prove the court had any obligation 
to inquire further. As for the second claim, 
the court held there was prejudice, but 
no cause. There were facts and circum- 
stances which should have put the 
defendant on notice to inquire further. 
Flad the defendant done so, the claim 
could have been discovered and raised 
in the first habeas petition. Specifically, 
the court found the defendant could 
have asked the lawyer about the conflict. 
If he denied it, it could have been a im- 
pediment which would have excused the 
failure to raise claim. Fie did not however, 
and therefore he was prevented from 
obtaining relief. 

The Supreme Court set aside two 
grants of relief in habeas cases in Early 
v. Tacker, 537 U.S. 3 (2002), and Woodford 
v. Viscotti, 537 U.S. 19 (2002). In the first 
case, the Ninth Circuit faulted the state 
court for not citing any federal law, much 
less the controlling supreme court author- 
ity. The Supreme Court held that the state 
court need not cite, or even be aware of, 
the applicable law so long as neither the 
reasoning, or the result of the decision 
contradicts precedent. The Ninth Circuit 
faulted the lower court for not applying 
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the totality of the circumstances test, but 
the Supreme Court found the court did 
so, even though it did not expressly re- 
cite what it was doing. In the second case, 
the lower court found counsel was inef- 
fective in the penalty phase of a capital 
murder trial. The court found the Ninth 
circuit placed too much importance on the 
words used in the state court decision. 
Even if the wording suggested the court 
used an improper standard, the court did 
apply the proper standard. Court reiter- 
ates that a state court decision cannot be 
overturned merely because the federal 
court believes it is incorrect. Instead, it 
must also be unreasonable. 

An unusual grant of Flabeas relief is 
Bradley v. Duncan, 315 F.3d 1091 (9th Cir. 
2002). The defendant raised an entrapment 
defense, claiming he provided drugs to 
an informant out of sympathy believing 
he was an addict suffering from with- 
drawal. An entrapment instruction was 
given in the first trial, and a hung jury 
resulted. The instruction was not given 
in the second trial, and the defendant was 
convicted. Court holds that due process 
entitles a defendant to an instruction on 
any recognized defense for which there 
is enough evidence for a reasonable jury 
to find in the defendant’s favor. The de- 
fendant was denied the right to due 
process in this case, and the court finds it 
was an unreasonable application of 
clearly established law. The court also 
faulted the state court for failing to con- 
duct a proper inquiry into prejudice, or 
explain why it was proper in the second 
trial for the judge to ignore the first court’s 
ruling. 

The Fifth Circuit suffered another 
loss on a habeas case in Miller-El v. 
Cockrell, 537 U.S. 322 (2003). The defen- 
dant raised a Batson claim, and produced 
a substantial amount of evidence indicat- 
ing the prosecutor exercised his jury 
challenges based on race. The court first 
addressed whether the court properly 
denied a certificate of appealability, and 
found the standard used by the Fifth cir- 
cuit was too strict. A defendant is entitled 
to a COA if he makes a substantial show- 
ing of the denial of a constitutional right. 
A full consideration of the factual or legal 
basis for the claim should not be under 
taken, which is what the court did here. 
The could should apply the clear and 
convincing evidence test for factual de- 
terminations, and the “objectively 
unreasonable” determination for legal is- 

11 


sues, only to the ultimate decision to grant 
or deny relief, and not whether to grant 
or deny a certificate of appealability. That 
decision is a threshold one, which hinges 
on the debatability of the constitutional 
claim, and not the ultimate resolution of 
that claim. The court went on the hold 
that the defendant made a sufficiant 
showing to receive a COA. 

SENTENCING 

Death Penalty - The Second Circuit 
reversed a District Court which had held 
the federal death penalty act unconstitu- 
tional in United States v. Quinones, 313 
F.3d 49 (2nd Cir. 2002). The lower court 
held the statute violated due process by 
eliminating the possibility of establish- 
ing innocence. The second circuit holds 
there is not a continuing right to estab- 
lish innocence, even in light of the 
number of recent exonerations. 

Departure based on Prior Criminal 
Record - United States v. Bonner, 313 F.3d 
110 (2nd Cir. 2002). Defendant was con- 
victed of making false statements to an 
FBI agent. The court decided to depart 
upward based on the non-economic harm 
to the victim, and based the extent of the 
departure in part on the defendant’s prior 
criminal record. Court holds that was er- 
ror, since the defendant’s prior criminal 
record was taken into account in fixing 
his criminal history category. Court holds 
that in determining the extent of a depar- 
ture, the court cannot consider factors 
that would not be permissible grounds 
for the initial decision to depart. The court 
recognized a split in authority on the is- 
sue, with the Fifth Circuit holding 
otherwise. 

Departures for Substantial Assis- 
tance - United States v. Truman, 304 F.3d. 
586 (6th Cir. 2002). Court holds that a gov- 
ernment motion is not required for the 
court to depart where the defendant’s 
assistance does not involve the prosecu- 
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Criminal Law Update 
(continued) 

tion or investigation of another person. 
The defendant in this case was convicted 
of stealing drugs from a drug company 
he worked for. He cooperated by turning 
over large quantities of drugs he stole, 
and revealing security lapses that al- 
lowed him to commit his crime. Court 
holds there is no reason to limit the court’s 
discretion in granting departures in such 
cases. The only situation where the court 
cannot depart is where the defendant’s 
cooperation involves the prosecution of 
another person. 

Limiting Determination of Aggra- 
vated Felony - Chang v. Immigration and 
Naturalization Service, 307F.3d 1185 (9th 
Cir. 2002). The defendant was charged 
with 14 counts of bank fraud. He pled 
guilty to one count, and it was stipulated 
that the loss to the victim was $600.00. 
The plea agreement also provided that 
additional restitution would be paid, in 
an amount some where between 20 and 
40 thousand dollars. The INS determined 
this was an aggravated felony, since there 
was in excess of $10,000.00 in loss. The 
court held the plea agreement prevented 
the INS from treating the conviction as 
an aggravated felony. They must take the 
plea agreement as it stands, which stipu- 
lated the loss was approximately $600.00. 
The court erred by going further, and look- 
ing at the amount of restitution paid, and 
not the offense the defendant was con- 
victed of. 

Credit for State Sentence - 

Ruggiano v. Reish, 307 F.3d 121 (3rd Cir. 
2002). Court held that a district court still 
has the authority to award a defendant 
credit on a federal sentence for time 
served on a State sentence. In this case, 
the defendant was convicted for a state 
offense, and over one year later was sen- 
tenced on a federal offense. The judge 
ordered the federal sentence to run con- 
currently, and gave credit for the time 
served on the state sentence. Court holds 
the court does have authority to grant 
credit for time served, and rejected the 
government’s arguments to the contrary. 

Increase to a Mandatory Minimum 
Sentence - In Harris v. United States, 122 
S.Ct. 2406, 153 L.Ed.2d 524 (2002). The 
Supreme Court held that an increase in 
the minimum sentence is a sentencing 
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factor, which does not need to be alleged 
in the indictment, and found by the judge 
or jury beyond a reasonable doubt. The 
court refused to apply Apprendi to that 
situation, noting that a minimum sentence 
limits the judges discretion, whereas an 
increase in the maximum increases it. 
Therefore Apprendi is still limited to 
those sentencing factors which increase 
the maximum possible punishment. 

Rule 11 Admonishments regarding 
Drug Amounts- The Ninth Circuit held in 
United States v. Minore, 292 F.3d 1109 
(9th Cir. 2002), that a drug quantity alle- 
gation that increases the maximum 
punishment must be addressed in a Rule 
1 1 colloquy and, the defendant must be 
advised that the government has to prove 
the amount beyond a reasonable doubt. 
The court construed the drug quantity in 
such cases as a critical element which must 
be addressed by the court. However, no 
objection was made in this case, so re- 
view was for plain error. Court finds the 
defendant cannot meet the burden of es- 
tablishing plain error since there was over 
whelming evidence of the drug quantity, 
including the defendant’s own admis- 
sions. 

Notice of Departure - United States 
v. Williams, 291 F.3d. 1180 (9th Cir. 2002). 
The court departed in this case by im- 
posing consecutive sentences. The only 
notice received by the defendant was the 
government’s objection to the pre-sen- 
tence report, in which it stated it would 
seek consecutive sentences, but did not 
address it in terms of a departure. Court 
holds the defendant must receive notice 
either from the court, a submission by the 
government, or the pre-sentence report. 
Where that is not done, departure is not 
proper. 

Grouping of Unrelated Counts- In 

United States v. Tolbert, 306 F.3d 244 (5th 
Cir. 2002), the Fifth circuit recently ad- 
dressed a case involving grouping of 
unrelated counts. The defendant was 
convicted of several counts of wire fraud 
based on a 1988 scheme involving a loan 
application. He also was indicted for a 
check writing scheme from 2001. The 
court refused to group the counts, deter- 
mining that he would receive no additional 
punishment for the second offense. The 
Court held that section 3D 1 .2 (d) requires 
grouping of factually unrelated counts. 
While this may result in a windfall to a 
defendant, the court retains the author- 
ity to depart to address that problem. 
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MISCELLANEOUS 

Termination of Conspiracy - United 
States v. Jiminez-Recio, 123 S.Ct. 819, 154 
L.Ed.2d 744 (2003). The Supreme court re- 
versed the Ninth Circuit, and held a 
conspiracy does not automatically end 
when the government intervenes and 
makes its object impossible. The defen- 
dants in this case were convicted of 
conspiracy to possess with intent to dis- 
tribute cocaine and marijuana. Officers 
stopped a truck and then set up a sting 
operation. The other defendants arrived, 
and one drove the truck away. The Ninth 
Circuit held the conspiracy ended when 
the government seized the truck and the 
drags, and there was no evidence linking 
the other defendants to the conspiracy 
prior to that time. Court held the ninth 
circuit misconstrued conspiracy law, and 
attempted to deal with entrapment type 
situations. Court finds there was no rea- 
son to find the conspiracy was terminated 
where the other conspirators were un- 
aware the conspiracy had been 
abandoned or terminated. 

Scope of Immunity Agreements - 
United States v. McFarlane, 309 F.3d 5 1 0 
(8th Cir. 2002). The defendant entered into 
a cooperation agreement, and pursuant 
to that agreement debriefed and provided 
information concerning his criminal ac- 
tivity. The Cooperation agreement 
provided that any information provided 
by the defendant could not be used to 
determine the applicable guideline range. 
The court used the information in limit- 
ing the downward departure. Court holds 
that an immunity agreement is limited by 
its terms. The guidelines provide that in- 
formation can be used to determine the 
extent of a departure. Therefore, unless 
the agreement specifically restricts the 
use of information for that purpose, the 
court is free to use anything provided by 
the defendant in determining the amount 
and degree of a departure. 

An Important (and bad) decision for 
petitioners is United States v. Ruiz, 122 
S.Ct. 2450, 153 L.Ed.2d 586 (2002). The 
issue was whether a defendant who en- 
tered a guilty plea was entitled to the 
disclosure of exculpatory evidence before 
entering the plea. The evidence in issue 
was impeachment evidence, as well as 
evidence that could support an affirma- 
tive defense. The Supreme Court held that 
such disclosure was not required, find- 
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ing that a defendant need not know the 
entire prosecution’s case to make a valid 
guilty plea. The court did limit the hold- 
ing to material that is primarily 
impeachment material. Therefore, it ap- 
pears a defendant still has the right to 
disclosure of any evidence which estab- 
lishes actual innocence. 

The Fifth Circuit addressed waivers 
of appeals in United States v. White, 307 
F.3d 336 (5th Cir. 2002) and held that a 
waiver of appeal in a plea agreement will 
prevent a claim of ineffective assistance 
brought in a habeas petition. The court 
finds that holding a waiver does not cover 
such claims would render the waiver 
meaningless, since almost any claim 
could be framed as an ineffective assis- 
tance claim. This means it is important to 
reserve this right in any case when ap- 
peal is waived if there is a possibility such 
claim might be made in the future. 


The F ifth C ircuit found the court was 
required to conduct an additional inquiry 
into a potential conflict during trial in 
United States v. Newell, 315 F.3d 510 (5th 
Cir. 2003). At trial, it became apparent that 
antagonistic defenses were being pre- 
sented by the defendant and co-defendant, 
both of whom were represented by the same 
attorney. The court had gone over the dan- 
gers of joint representation prior to trial, 
and the defendant waived his right to con- 
flict free counsel. The court finds the trial 
court was under a continuing obligation 
to ensure that a conflict did not affect the 
proceedings. When it became apparent 
that there was a conflict during trial the 
court should have inquired again and 
obtained a waiver, disqualified counsel, 
or granted a severance. H 

Walter Reaves is an attorney specializing 
in post conviction litigation in Texas. 


Los Angeles County Liable Under § 1983 
for Jail Detainee’s Murder 


T he Ninth Circuit U.S. Court of 
Appeals held that Los Angeles 
County was liable for damages under 42 
U.S.C. § 1983 brought on behalf of a 
county jail detainee murdered by gang 
member cellmates, because the county 
sheriff had acted in his administrative 
rather than his law enforcement capacity 
in housing prisoners. 

Mauricio Avalos, awaiting trial in the 
Los Angeles County Jail for armed rob- 
bery, notified jail officials that he feared 
attack by other gang members and re- 
quested transfer from the gang-unit 
where he was housed. He was not moved, 
and was subsequently beaten to death 
by five cellmates. 

Avalos’ heirs sued Los Angeles 
County for wrongful death under § 
1983 alleging First, Fourth and Four- 
teenth Amendment violations for the 
sheriff’s failure to provide Avalos a 
safe jail cell. The county defended by 
alleging Eleventh Amendment immu- 
nity because the sheriff acted for the 
state, not the county. 

The Ninth Circuit rejected this im- 
munity defense. Relying heavily on its 
recent opinion in Streit v. County of 
Los Angeles, 236 F.3d 522 (9th Cir. 
2001), the court held that it is the LA 
County Sheriff, not the state, who acts 
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as the final policymaker in establishing 
jail policies and procedures. 

The court distinguished sheriff- 
authorizing statutes in California and 
Alabama, citing McMillian v. Monroe 
County [Ala.], 520 US 781 (1997). 
Whereas Alabama’s constitution clearly 
made sheriffs state officers, California’s 
constitution, art. XI, § 1 (b). Government 
Code §§815.2, 23013, 25303, 26605; Pe- 
nal Code §4000; and Calif. Code. 
Regulations Title 15, §§1006, 1050, 1053 
all led to the inescapable conclusion 
that California county sheriffs are 
county, not state, actors, when admin- 
istering county jails. 

The Los Angeles County Jail’s 
gang isolation/protection policy was 
such a sheriff -managed administrative 
procedure devised and implemented by 
and for the municipality LA County. Be- 
cause municipalities are “persons” for 
purposes of § 1983 liability (citing 
Monell v. New York Department of So- 
cial Services, 436 US 658 (1978)), the 
County could be sued. The denial of 
its motion to dismiss on summary judg- 
ment by the district court below was 
accordingly affirmed. See: Cortez v. 
County of Los Angeles, 294 F.3d 1186 

(9th Cir. 2002). B 
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Logo Contest Results! : 

The response to PLN’s Logo Contest j 
was terrific! There were many doz- j 
ens of excellent entries. However, : 
none of the entries “grabbed” PLN’s : 
staff. So it was decided to award: 
Honorable Mention to nine of the : 
artists and begin a new Logo Contest. : 

A six-month new or renewed • 
PLN subscription was awarded to: • 

♦ David Finney : 

♦ PF Lazor : 

♦ Jeffrey Wright : 

♦ PJ Denham : 

♦ Doug Real : 

♦ Arnold R. Fluskey : 

♦ Dennis Lee Marsh : 

♦ Tom Silverstein : 

♦ Randy C. Moore : 

Thanks much to everyone that took • 
the time to submit an entry. But; 
everyone now gets a second chance j 
at submitting a winning PLN Logo! • 

New Logo Contest! 

PLN is looking for a simple but dis- : 
tractive Logo roughly 1” square that: 
symbolizes PLN’s dedication to pro- : 
tecting human rights. The Logo will : 
be used on the magazine cover, letter- : 
heads, advertising, and PLN’s web- j 
site. Creativity is more important than : 
being a super artist. Take a chance! | 
Enter today! Multiple entries OK! j 

The Prizes! 

1 st Place: A 4-year subscription or j 
renewal to PLN or a $100 credit ■ 
toward any books sold by PLN\ j 

2nd Place: A 2-year subscription : 
or renewal to PLN or a $60 credit : 
toward any books sold by PLN] : 

3rd Place: A 1-year subscription j 
or renewal to PLN or a $40 credit j 
toward any books sold by PLN] • 

Honorable Mention: A six-month : 
subscription or renewal to PLN] : 

Send entries to: : 

Logo Contest : 

Prison Legal News ; 

2400 NW 80th St. #148 j 
Seattle, WA 98117 | 
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Oregon HCV Suit Certified as Class Action 


O n December 19, 2002, Oregon 
prisoners suing prison officials 
for refusing to properly diagnose and 
treat their hepatitis C virus (HCV) were 
handed an important victory, when a fed- 
eral judge issued a 37-page Opinion and 
Order, certifying the suit as a class action. 
In doing so, the Honorable Anna J. Brown 
became the first judge in the country to 
certify a prison HCV suit as a class action. 

Judge Brown engaged in a detailed 
and scholarly analysis of each of the class 
action requirements enumerated in 
Fed.R.Civ.P. 23(a), (b)(2), and (b) (3), find- 
ing that plaintiffs satisfied all of the 
requirements of FRCP 23(a) and (b)(2). 

The Court first found that plaintiffs 
satisfied the “numerosity” requirement of 
FRCP 23(a)( 1 ) when they alleged that: the 
putative class size is estimated “to be at 
least 3,300 to 5,500 based on ODOC’s es- 
timates”; the putative class includes 
prisoners “in 12 prisons located in vari- 
ous geographic regions of the State” and 
prisoners “housed out of state”; “approxi- 
mately 400 [prisoners] from almost every 
prison ... in the state have contacted and 
retained Plaintiffs’ counsel”; and“[m]ost 
[prisoners] have limited resources and are 
unable to provide for their own medical 
care, to pay for medical records, to obtain 
competent legal counsel, or to access 
medical research and information.” 

Noting that defendants failed to di- 
rectly address plaintiffs’ numerosity 
arguments, and provided no analysis of 
relevant case law, the Court rejected de- 
fendants’ general argument “that 
plaintiffs have not produced information 
indicating the actual number of potential 
class members that have been clinically 
determined to require combination 
therapy’ and have not demonstrated 
whether it is impracticable to join these 
individuals in a single suit.’” The Court 
found “Defendants’ argument [to be] too 
narrow: The underlying issue is the cre- 
ation of and adherence to appropriate 
administrative procedures for identifica- 
tion and treatment of HCV-positive 
[prisoners] rather than identification of 
[prisoners] who require combination drug 
therapy.” 

The Court then found that plaintiffs 
satisfied the “commonality” requirement 
of FRCP 23(a)(2) “at least with respect to 
their claims that Defendants systemati- 
cally denied treatment, and their claims 
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for injunctive relief.” The Court noted 
that “Plaintiffs argue Defendants have en- 
gaged in a concerted, systematic, 
purposeful denial of treatment to all HCV- 
infected [prisoners] in the Oregon 
correctional system. Plaintiffs present 
evidence to show every [prisoner’s] re- 
quest for treatment . . . has been denied 
initially, and the [prisoners] have been 
forced to satisfy innumerable and ever- 
changing administrative hurdles before 
treatment is even considered.” The Court 
appeared to be particularly moved by 
Oregon State Penitentiary Health Services 
Manager William Cabal’s response to a 
treatment request, stating: “We do not 
treat hep C.” 

The Court noted that “Defendants 
point to a multiplicity of reasons for de- 
nial of [prisoner] treatment requests and 
argue a determination as to whether each 
named Plaintiff’s denial of treatment is 
appropriate would entail a detailed exami- 
nation of the facts pertinent to each 
individual plaintiff.” The Court rejected 
this argument, however, finding: “Defen- 
dants’ multiplicity’ of reasons for denial 
of [prisoner] treatment are, in fact, indica- 
tive of ODOC’s overall practice of 
nontreatment.” 

Next, the Court found that plaintiffs 
satisfied the “typicality” requirement of 
FRCP 23(a)(3), concluding: “Although 
their individual medical conditions differ, 
the fact remains they all were initially de- 
nied testing and treatment as part of what 
Plaintiffs allege is a deliberate, system- 
atic plan. Plaintiffs’ claims arise from the 
same practice or course of conduct that 
gives rise to the claims of other class 
members and are based on the same legal 
theories.” The Court noted that: “All Plain- 
tiffs were denied treatment; all were forced 
to participate in lengthy, dilatory griev- 
ance procedures; all had HCV and had 
been requesting treatment for several 
years; and all were the recipients of a 
cross-section of reasons given by ODOC 
for denial of treatment. In addition, the 
remedial theories pertaining to the injunc- 
tive relief sought would apply to the 
putative class[.]” 

The Court then concluded that 
plaintiffs satisfied the “adequate repre- 
sentation” requirement of FRCP 23(a)(4), 
finding: plaintiffs’ “counsel is qualified 
and competent, the named plaintiffs do 
not have interests antagonistic to the re- 
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mainder of the class, and the named Plain- 
tiffs have sufficient interest in the outcome 
of the case to ensure vigorous advocacy.” 

The Court concluded that class cer- 
tification is appropriate under FRCP 
23(b)(2) “on the limited issues of liability 
and injunctive relief.” The Court found 
that “the compensatory and punitive 
damages sought by Plaintiffs in this ac- 
tion are not ‘incidental’ as required by 
Rule 23(b)(2). The damages could not be 
computed by objective standards, and 
the Court would require additional hear- 
ing to determine damages. As such, for 
purposes of class certification, it would 
not be appropriate under Rule 23(b)(2) for 
the Court to consider these damages al- 
legations of the Amended Complaint.” 

The Court noted in certifying the 
class under FRCP 23(b)(2) that “Plaintiffs 
argue Defendants have acted in a con- 
certed manner to deny treatment for HCV 
to all members of the putative class. They 
allege Defendants only treat and evalu- 
ate an infected [prisoner] if the [prisoner] 
brings a legal action or initiates the griev- 
ance process. Plaintiffs further allege 
Defendants have denied treatment to all 
[prisoners] who have filed formal griev- 
ances. Again, Plaintiffs provide direct 
evidence that ODOC officials have repeat- 
edly made clear that ODOC does not treat 
Hep C.” The Court went on to note that 
“[although the amount and relative im- 
portance of monetary damages available 
to members of the proposed class may 
vary widely in this action, the injunctive 
relief sought is likely to be important to 
every member of the class. Plaintiffs al- 
lege Defendants deliberately and 
systematically refuse to test for and to 
treat HCV. The injunctive relief Plaintiffs 
request would determine definitely the 
propriety of ODOC’s practices with re- 
spect to all members of the class and, if 
granted, would require ODOC to imple- 
ment some means of ensuring testing and 
treatment.” 

Finally, the Court concluded that 
class certification would not be appropri- 
ate under FRCP 23(b)(3), finding that: “it 
would be difficult to satisfy notification 
requirements, to calculate individual dam- 
ages, and to determine the appropriate 
distribution of damages. . . . The Court 
also finds the disparity in the stage of 
disease of each Plaintiff, the individual 
factors that will affect the type of treat- 
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ment for each Plaintiff, and the amount 
of damages actually suffered by each 
Plaintiff all dictate against a finding of 
predominance and superiority.” 

The Court defined the class as “all 
inmates who are infected with the HCV 
virus and who are in the custody and 
control of the Oregon Department of 
Corrections.” Additionally, over defen- 
dants’ objection, the Court granted “a 
subclass of formerly incarcerated indi- 
viduals for the purposes of declaratory 
relief only.” The subclass is defined as 
“all inmates who were incarcerated un- 
der the control and custody of [the] 
Oregon Department of Corrections and 
who were infected with the HCV virus 
during the time of their incarceration.” 

Additionally, over the objection of 
defendants, the Court granted plaintiffs’ 
request that Defendants be required “to 
provide notice of this action to currently 
incarcerated class members by posting a 
single page on the bulletin board of each 
prison library and in the various living 
quarters in each prison and by including 
an announcement in each facility’s regu- 
larly published newsletter” once each 
month for the duration of the litigation. 


In ordering the requested notice, the Court 
found: “[i]n the Amended Complaint and 
the evidence submitted in support of their 
Motion for Class Certification, Plaintiffs 
raise significant questions as to the abil- 
ity of ODOC inmates to obtain information 
about HCV testing and treatment. Accord- 
ingly, the Court finds the form of notice 
Plaintiffs request will serve to protect the 
members of the class and to promote fair- 
ness in this action.” 

In another development, the Repub- 
lic of Mexico has approached Plaintiffs’ 
counsel and indicated an interest in in- 
tervention in this lawsuit since a 
significantly large percentage of [prison- 
ers] are Hispanic and many are Mexican 
nationals. These Mexican citizens are 
rarely given information in Spanish and 
remain unaware of [their] current situa- 
tion. These citizens are then deported to 
Mexico where a national epidemic is be- 
ing created with HCV infected former” 
prisoners. 

Despite the fact that the case was 
filed more than one year ago, and Defense 
Counsel has admitted on several occa- 
sions that defendants are aware that the 
ODOC HCV policies are defective and will 


be amended at some unspecified future 
date, ODOC medical staff continue to 
refuse to properly diagnose and treat HCV 
infected prisoners and defendants have 
adamantly refused to entertain any settle- 
ment negotiations. 

As previously reported in PLN ( PLN , 
July 2002] the plaintiffs are represented 
by Portland attorney Michelle R. Burrows. 
She can be reached by email at: 
mburrows@kohler-burrows.com. See: 
Anstett, et. al. v. State of Oregon, et. al, 
USDCNo.CV01-1619BR.H 


MARY’S MAGIC 

Hello. I’m Mary. I have an 
incarcerated son and feel 
your struggles. I know how 
important it is to send nice 
gifts to your loved ones. Send 
for my catalog and see what 
services I offer (no pen pals). 
SASE - get 50ft coupon for 
next order. 

Mary’s Magic 
Post Office Box 8029 J 
Rochester , Michigan 48308 


SAVE UP TO 60% 

ON COLLECT PRISON CALLS 


When you want to save on your inmate’s calls - 
call the leader in discounted inmate calls. 

Call TELE-NET, INC. 

We service most all prison facilities in the US. 
We can send calls anywhere in the world. 

We will give you a reliable written quote. 

We have knowledgeable reps to help you. 

We provide fast accurate installations. 

Don’t trust your service to just anyone, 
call the professionals who have been 
serving inmate families since 1996. 



IMAGINATION IN COMMUNICATION 


What our customers 
are saying: 

“Since the time I signed up 
with Tele-Net I have saved 
roughly $300 a month 
on telephone bills.” J. S., KS 

Call Now to 
Realize Your Savings 


For Coast-to-Coast Service 

1 - 888 - 299-7800 

www.prisoncalls.com 
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Sadistic New Jersey Prison Doctor’s License Revoked 
Amid Allegations of Neglect, Malpractice 


O n November 13, 2002, the New 
Jersey Board of Medical Exam- 
iners revoked the license of Dr. John J. 
Napoleon following the most recent alle- 
gations that he was grossly negligent in 
the treatment of nine patients at the 
Bayside State Prison and Cape May 
County Jail. Napoleon was also ordered 
to pay over $53,000 in court costs and 
penalties by the board. 

New Jersey deputy attorney general 
Paul R. Kenney argued that Napoleon, 
who served as the prison’s medical direc- 
tor from 1968 to 1992, and held the same 
position at the jail until 1995, considered 
prisoners “unworthy” of medical care. 
Among the allegations in the most recent 
complaints were that Napoleon ignored a 
prisoner’s complaint of chest pains the 
day before the prisoner suffered a fatal 
heart attack, and accusing another pris- 
oner of faking symptoms the day before 
he died of a brain tumor. 

Despite the numerous and serious 
allegations against the former doctor, 
Napoleon’s lawyer, Mario A. Iavicloi, 
claimed the charges were “absolutely in- 
consistent” with Napoleon’s record in 
private practice. But it is exactly that fact, 
his critic’s say that demonstrates that 
Napoleon saw prisoners as a “sub-class,” 
undeserving of medical treatment, and 
that led that Board of Medical Examiners 
to conclude that he had “contempt for 
some of his incarcerated patients.” 

The 13-member board’s decision 
came after a seven year investigation and 
an administrative law judge’s recommen- 
dation that Napoleon’s license be revoked 
because of his treatment, or lack of it, of 
prisoners at the two facilities where he 
was employed. The Board of Medical Ex- 
aminers upheld seven of the nine 
complaints the judge found against Na- 
poleon. The board also ordered Napoleon, 
who had been a physician for 37 years 
and a Cape May County medical exam- 
iner for 17 years, to close his private 
practice and resign as a surgical assis- 
tant at a local hospital. 

Even though the state attorney 
general’s office led the most recent 
charge to oust Napoleon, it was that very 
same office that time and time again de- 


by Lonnie Burton 

fended Napoleon against the myriad of 
lawsuits he faced as a result of his negli- 
gent and willful mistreatment ofprisoners 
during his nearly 30 years as a prison and 
jail medical director. 

In 1994, the state of New Jersey 
agreed to a $425,000 award to settle a law- 
suit filed by six prisoners at the Bayside 
Prison. In the suit the plaintiff prisoners 
charged Napoleon with providing inad- 
equate treatment for serious illnesses or 
denying then treatment altogether. 

One of the plaintiff’s in the suit, 
Michael Elkin, received $150,000 of the 
settlement for Napoleon’s failure to pro- 
vide him crucial medication for Elkin’s rare 
skin disease, even though doctors at 
other prisons had been routinely provid- 
ing it to him for 1 5 years. 

Prisoner Charles Van de Velde said 
that Napoleon denied him medication 
for his epilepsy and that he suffered a 
massive seizure as a result. Van de 
Velde split the remaining $275,000 with 
the three other plaintiffs who were vic- 
tims of Napoleon’s neglect. Napoleon 
was ordered by the state attorney gen- 
eral to personally pay $50,000 of the 
settlement. 

Another prisoner, who was a dia- 
betic, was denied insulin by Napoleon 
while held in Cape May County Jail for 
two days on charges that were later 
dropped. The young prisoner nearly died 
from the lack of insulin, his lawsuit con- 
tended. The county settled that case for 
$50,000 with Napoleon paying an undis- 
closed amount. 

Another prisoner, who did not sue 
Napoleon, claimed that when he com- 
plained of numbness in his hands while 
at Bayside prison in 1988, Napoleon held 
a lit match to his hands as part of the 
“examination.” The man received no 
treatment from Napoleon, but later re- 
quired surgery to correct the hand 
problem. 

In 1984, Napoleon paid an undis- 
closed cash settlement to the family of a 
man who died of a heart attack while at 
Cape May County Jail. 

In 1996, then-county jail prisoner 
Kenneth E. Querns, won a $21,250 settle- 
ment against Napoleon and the jail. 


Querns claimed that in 1994, during a six- 
month stay at the county jail, Napoleon 
denied him necessary medication for his 
ulcer and that he began vomiting blood 
and lost 51 pounds as a result. Napoleon 
also refused to approve a bland diet for 
Querns, despite the fact that he had been 
previously diagnosed with a duodenal 
ulcer. Querns is also pursuing a lawsuit 
against Napoleon in his individual capac- 
ity; the 1996 settlement only related to 
litigation against him as a county employee. 

In addition, Napoleon was fired from 
his job at Bayside prison in 1992, not for 
mistreatment or neglect of his patients, 
but for failing to conduct a survey ofpris- 
oners as required by federal law. 

Other allegations of incompetence 
and/or malpractice against Napoleon in- 
clude, while medical examiner in 1993, 
diagnosing a homicide as a suicide, at- 
tributing a 20-year old woman’s death in 
1990 to intoxication and exposure when it 
was later proved she was murdered, and 
for performing medical examiner duties in 
the first place despite only being a gen- 
eral practitioner - not a pathologist. 

Said Elkins’s attorney, James 
Hammill, in 1994: “I just can’t help keep 
wondering how this guy got his job and 
how he has kept it.” 

Others, too, have been critical of the 
now-former doctor, calling him a “poor 
man’s Dr. Mengele,” and noting that the 
job of a physician is “never to inflict pun- 
ishment. The first rule is Do No Harm. It 
is cruel and unusual punishment to lock 
someone up and refuse them medical 
care.” 

What is disturbing, however, is that 
it took the state of New Jersey nearly 30 
years to recognize — and rid itself of — a 
man who had such an obvious disregard 
for these very principles. Nonetheless, 
what is even more disturbing is the near 
certainty that, if he chose, Napoleon 
should have little trouble quickly finding 
employment in another state’s prison sys- 
tem. H 

Sources: New York Times, Press of Atlan- 
tic City, The Philadelphia Inquirer, The 
Record, The Associated Press, New Jer- 
sey Law Journal 
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$3.2 Million Awarded to New York Jail 
Prisoner in Work Accident 


O n October 18, 2002, a Queens 
county. New York, jury awarded 
Ronald York, a 21 year old prisoner at the 
New York City jail on Riker’s Island, $3.2 
million in damages as compensation for 
a work injury. Ronald York was a pris- 
oner employed in the jail bakery when 
guards instructed him to dump several 
100-pound bags of flour into a sifting ma- 
chine. He was told to push the flour down 
with his hands if the machine clogged. 

When the machine clogged, York 
did as he was instructed and pushed 
the flour down. In doing so, the ma- 
chine severed three of his fingers. York 
filed suit in state court claiming he was 


T he United States District Court 
for the Middle District of Penn- 
sylvania has awarded a federal prisoner 
$178,294, including $150,000 for pain and 
suffering, due to medical malpractice by 
doctors working for the U.S. Bureau of 
Prisons (BOP). 

Jeffrey Berman is an ileostomy pa- 
tient, a condition he has had since 
childhood. He was committed to federal 
custody in 1990. Shuttled among various 
camps, he finally arrived in FPC 
Lewisburg in September 1993. He re- 
mained in FPC Lewisburg until 
September 1994 when he was transferred 
to FMC Fort Worth, where he stayed until 
transfer to a halfway house in 1996. 

During his initial incarceration, 
Berman performed daily dilatations of his 
ileostomy to keep it from stenosing (clos- 
ing up with scar tissue). Berman required 
7-10 closed end bags daily to handle 
waste elimination and salves and oint- 
ments to prevent scar tissue formation. 
When he arrived at FPC-Lewisburg, all 
his medical supplies arrived with him. 
Lewisburg doctors, however, discontin- 
ued daily dilatations, discontinued most 
treatment, and supplied Berman with only 
two closed end bags per day, up to 42 
bags per day. 

Berman’s ileostomy rapidly deterio- 
rated. He developed significant stenosis, 
bleeding, ulcerations, and pain. He was 
transported to local hospitals for dilata- 
tion, but this failed to correct the 
problems. Eventually, Berman collapsed 


improperly trained and that the machine 
did not have any warnings and was not 
equipped with safety guards or any type 
of interlocking system to prevent access 
to the machine’s moving parts when it 
was in operation. 

A jury agreed with York and found 
the city liable for his injuries and awarded 
him $3.2 million in damages. York was rep- 
resented by Paul Schlemmer of Sullivan, 
Papain, Block, McGrath and Cannavo in 
New York City. See: York v. City of New 
York, Queens County Supreme Court case 
number 23954/98. | 

Source: National Jury Verdict Reporter 


on the floor vomiting blood. A specialist 
consultation subsequently recommended 
prompt surgery following a transfer to 
FMC-Fort Worth. 

After transfer to FMC Fort Worth, 
doctors there postponed surgery for al- 
ternative treatments. Once surgery was 
performed, Berman was supplied with the 
wrong ileostomy bags, causing serious 
complications to the ileostomy and ne- 
cessitating further surgery. Even after 
release from BOP custody, more surgery 
was required. 

Berman sued under the Federal 
Tort Claims Act (FTCA). He claimed that 
BOP’s doctors committed repeated 
medical malpractice in their treatment 
of his ileostomy. This malpractice injured 
him, causing needless pain and suffering, 
and impeding his ability to work in the 
future. 

Following a bench trial, the court 
found for Berman. The court found spe- 
cifically that the BOP doctors were guilty 
of medical malpractice. Moreover, because 
the ileostomy was a rare, obvious, seri- 
ous medical condition for which 
specialists’ consultations were plainly 
required, the doctors’ repeated negligent 
acts were particularly egregious. The 
court held that the facts warranted an 
award of $150,000 for pain and suffering. 
The claim of lost future income was less 
clearly established, so the court awarded 
$28,294, for a total award of $ 178,294.00. 
See: Berman v United States, 205 
F.Supp.2d 362 (M.D.Pa. 2002). ■ 
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1. Overview of Punitive Damages 

When people discuss “money dam- 
ages” in connection with a lawsuit for 
personal injury, they are usually think- 
ing of damages that relate directly to the 
injury. Examples include money to com- 
pensate a plaintiff for lasting physical 
injury or pain, medical expenses, and 
sometimes emotional suffering as well. 
These are called “compensatory” dam- 
ages, because they are designed to 
compensate the plaintiff for injuries 
caused by the defendant. 

However, there is another kind of 
damages, called “punitive” or “exem- 
plary” damages, that plaintiffs in many 
cases can ask for as well. In this column, 
I will briefly discuss punitive damages 
and some issues that may come up in 
prison cases where the plaintiff is asking 
for punitive damages. 

As the name “punitive” suggests, 
punitive damages are designed not to 
compensate the plaintiff, but to punish 
the defendant for especially outrageous 
conduct. Even though a defendant must 
pay punitive damages to the plaintiff, the 
purpose of punitive damages is to pun- 
ish especially bad conduct and deter 
further conduct of this kind, not to com- 
pensate the plaintiff. And so the standard 
for an award of punitive damages is a 
high one: In civil rights cases fded under 
42U.S.C. § 1983 for violations of consti- 
tutional rights, punitive damages are 
available only when the defendant’s con- 
duct is “shown to be motivated by evil 
motive or intent, or when it involves reck- 
less or callous indifference to the federally 
protected rights of others.” Smith v. 
Wade, 461 U.S. 30, 56(1983). 

One example of a case in which a 
prisoner was awarded punitive damages 
is Searlesv. Van Bebber, 251 F.3d869(10 ,h 
Cir. 2001). In this case, a jury imposed 
$3,650 in compensatory damages and 
$42,500 in punitive damages against a 
prison chaplain for a violation of Searles’ 
F irst Amendment right to religious freedom. 
The jury awarded punitive damages be- 
cause Searles convinced the jury that the 
chaplain acted in reckless disregard of con- 
stitutional rights when the chaplain denied 
Searles’ request for a kosher diet despite 
an obvious and strongly documented ba- 
sis for the request. 
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Pro Se Tips and Tactics 

by John Midgley 

2. Some Issues Regarding Punitive 
Damages In Prisoner Cases 

a. When Are Punitive Damages Avail- 
able? 

There are potential problems with 
some prisoners’ punitive damage claims 
because of the Prison Litigation Reform 
Act (PLRA). One portion of the PLRA 
provides “No Federal civil action may be 
brought by a prisoner. . ..for mental or 
emotional injury suffered while in custody 
without a prior showing of physical in- 
jury.” 42 U.S. C. § 1997e(e). This provision 
was applied in Searles v. Van Bebber. 
Searles could not show physical injury, 
and so the 10 th Circuit held that he could 
not recover compensatory damages. 

But the 10 th Circuit went on to find 
that § 1997e(e) would not prevent suit for 
two other kinds of damages: “Nominal” 
damages (usually one dollar) for violation 
of the constitutional right at issue, and 
punitive damages. See discussion and 
citations, 251 F.3d at 878 - 881. The court 
was convinced that just because Searles 
had no compensatory damages due with- 
out physical injury, he might still get 
punitive damages: 

. . .[A]s a general rule, punitive dam- 
ages may be recovered for constitutional 
violations without a showing of 
compensible injury. S ee: Basistov Weir, 340 
F.2d 74, 87-88 (3d Cir. 1965) (cited with ap- 
parent approval in Carey, 435 U.S. at 264, 
n.22); Alexander v. Riga, 208 F.3d 4 19, 430 
(3d Cir. 2000) (“[Bjeyond a doubt, punitive 
damages can be awarded in a civil rights 
case where a jury finds a constitutional vio- 
lation, even when the jury has not awarded 
compensatory or nominal damages.”), cert, 
denied, 121 S. Ct. 757 (2001); see also Loui- 
siana ACORN Fair Housing, Inc., v. 
LeBlanc, 2 1 1 F.3d 298, 300-304 (5th Cir. 2000) 
(collecting cases), cert, denied sub nom. 
Louisiana ACORN Fair Housing, Inc. v. 
Lewis, 69 U.S.L.W. 3269 (March 5, 2001 ).” 

In light of this general rule, the court 
found that punitive damages should be 
available to Searles, noting that “We be- 
lieve that the salient fact is that [in PLRA] 
Congress simply did not choose to pro- 
vide a restriction on punitive damages.” 
251 F.3d at 880-881. 

So, the 10 th Circuit threw out the com- 
pensatory damage award but sent the 
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case back for the imposition of one dollar 
in nominal damages (to which a prevail- 
ing plaintiff is absolutely entitled in a 
constitutional case), and a new trial on 
punitive damages. The trial on punitive 
damages was required, the court said, 
because there was “error in the [jury] in- 
struction on punitive damages which 
allowed consideration of the improper 
[compensatory] damages award.” 251 
F.3dat880. 

Unfortunately, not all circuits agree 
with Searles that punitive damages are 
available in a prisoner case even if there 
are no physical injuries. In Mitchell v. 
Newryder, 245 F.Supp.2d 200 (D. Me. 
2003), the district judge discussed the 
controversy: 

Though the First Circuit has not 
joined the issue, at least four other Courts 
of Appeal have concluded that § 1 997 e(e) 
does not foreclose nominal and punitive 
damages. See Oliver v. Keller, 289 F.3d 
623, 629-30 (9th Cir. 2002) (concluding that 
§ 1 997e(e) did not bar claim for nominal 
and/or punitives in the case before it, lib- 
erally construing a pro se complaint as 
seeking nominal damages as well as the 
punitive expressly sought); Thompson v. 
Carter, 284 F.3d 411, 418 (2d Cir. 2002) 
(collecting cases and concluding with 
“the majority” position that § 1997e(e) 
does not limit the availability of nominal 
or punitive damages for the violation of a 
constitutional right); Doe v. Delie, 257 
F.3d309, 314n.3 (3d Cir. 2001) (“[Section] 
1997 e(e) does not bar claims seeking nomi- 
nal damages to vindicate constitutional 
rights, nor claims seeking punitive dam- 
ages to deter or punish egregious 
violations of constitutional rights.”); 
Searles v. Van Bebber, 251 F.3d 869, 880- 
81 (10th Cir. 2001)... 

“There are two ‘dissenting’ circuits. 
Without much discussion of the distinc- 
tion between compensatory and punitive 
damages, the Eleventh Circuit applied § 
1997e(e) to foreclose both compensatory 
and punitive damages. See Harris, 190 
F.3d at 1286-87. The Court of Appeals for 
the District of Columbia has concluded 
that Congress intended to bar punitive 
damages as well as compensatory dam- 
ages through § 1997e(e). Davis v. 
District of Columbia, 332 U.S. App. D.C. 
436, 158 F.3d 1342, 1348 (D.C. Cir. 1998).” 
See: 245 F.Supp.2d at 205, footnote 4. 
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Note that if you can prove physical 
injury then § 1997e(e) will not prevent 
you as a prisoner plaintiff from being 
awarded both compensatory and (with a 
sufficient showing of bad conduct) pu- 
nitive damages. 

b. How Can The Jury or Judge De- 
termine The Amount of Punitive 
Damages? 

In the past few years, the U.S. Su- 
preme Court has begun to put limits on 
the amount of punitive damages that can 
be awarded in a given case. These deci- 
sions are controversial, but a majority of 
the Court now holds that if a punitive dam- 
age award is arbitrary or clearly excessive, 
it violates a defendant’s due process rights. 
State Farm Insurance Co. v. Campbell, 
123 S.Ct. 1513 (2003), and cases cited. The 
Court has established a three-part test to 
determine whether an award of punitive 
damages violates due process: 

“. . .(1) the degree ofreprehensibility 
of the defendant’s misconduct; (2) the 
disparity between the actual or potential 
harm suffered by the plaintiff and the 
punitive damages award; and (3) the dif- 
ference between the punitive damages 
awarded by the jury and the civil penal- 
ties authorized or imposed in comparable 
cases.” Campbell, 123 S.Ct. at 1520. 

This test presents potential prob- 
lems in prisoner cases brought under § 
1983 in which the prisoner cannot prove 
physical injury but can prove “actual or 
potential harm” in the form of mental suf- 
fering. For example, in Searles, as noted, 


the 10 th Circuit said that there had to be a 
new trial on punitive damages because 
the amount of compensatory damages 
was incorrectly considered by the jury in 
determining punitive damages. But, as 
the Searles court apparently forgot, the 
Supreme Court’s test regarding the fair- 
ness of punitive damage awards requires 
consideration of “the actual or potential 
harm suffered by the plaintiff.” So how is 
a jury or judge on remand in a case such 
as Searles supposed to determine the 
proper amount of punitive damages? 

I do not know of cases that discuss 
this problem. However, the answer, I think, 
is that the jury or judge deciding on puni- 
tive damages must be asked to determine 
the monetary value of the harm to the 
plaintiff- including mental or emotional 
injury in the absence of actual physical 
injury. This amount based on mental 
harm cannot be awarded to a prisoner 
plaintiff who has not proven physical in- 
jury, because of § 1997e(e). But the value 
of the actual harm to the plaintiff must be 
determined before jury or judge can prop- 
erly figure out the measure of punitive 
damages under the Supreme Court’s test. 
Therefore, if you face this problem in your 
case, and you have a jury trial, you 
should ask for jury instructions that re- 
quire the jury both to determine the 
monetary value of the harm you suffered 
(even if you cannot prove physical in- 
jury) and to use that amount in 
calculating punitive damages. 

As always, this column contains gen- 
eral comments about a complex body of 
law, and is not legal advice for your case. 


Break the 

Inmate Telephone System 
Stranglehold! 

Our service allows families to 
receive calls at the local prison 
collect call rate plus 8 cents per 
minute or less long distance. 

Pay only the phone company 
and long distance bills. 

International Service 
is also available 

Sign Up Online: 
http://www.privatelinesinc.com 
or call or leave a message toll 
free 24 hrs a day 7 days a week 

866-DIALPLI 

(866-342-5754) 


Punitive damages are not available in all 
cases; you should carefully research the 
law and consider what you can prove in 
your case before deciding whether to re- 
quest this kind of relief. |jj 

John Midgley is an attorney for Colum- 
bia Legal Services in Seattle. 
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Request a free brochure at: 
WriteAPrisoner.com 
P.O. Box 1 0 

Edgewater, FL 32132 USA 


Are you tired of never hearing your name at mail call? Have you given up hope of 
meeting new people while incarcerated? We can help. We list personal and legal ads 
for inmates on our website, along with your photo and address. 

- We promote our website so that we receive an average of 3000 visitors each day - visitors who are 
interested in writing to inmates. There is no charge to view your ad and address on the website. 

- Your ad can be found in several directories - alphabetically, by state/country, new ads, and more. 

- Our site is translated into 28 languages. 

- Our comprehensive search feature allows viewers to search for your ad by age, race, religion, 
astrological sign, and many other criteria. 

- We advertise in major media, such as the National Enquirer, Weekly World News, etc. We also 
promote our site through radio and television interviews. 

But, don’t take our word for it. Have your friends and family stop by WriteAPrisoner.com to check 

us out. We leave no stone unturned in getting you mail, and our customers are the first to tell us 

that nobody does it better! 
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"Thank you for your great service in helping me receive 
lots of mail and meeting new, wonderful people from all 
over. / will continue telling prisoners here in Texas that 
WriteA Prisoner, com really works. Take care and God 
Bless. " - Giro Sifuentes in Kenedy, TX 


Proud member of the Better Business Bureau of Central Florida. 


Prison Legal News 


19 


August 2003 




Ohio Jail’s Pay-for-Stay Program Unconstitutional, 
Partial Summary Judgment Granted 


T he U.S. District Court for the 
Southern District of Ohio has 
awarded partial summary judgment to a 
former pretrial detainee in a case involv- 
ing seizure of the detainee’s funds by the 
Hamilton County Justice Center (HCJC) 
in a program called Pay-for-Stay. The court 
found that the program misapplied Ohio 
law and violated due process [PLN, June 
2002]. See: Allen v. Leis, 154 F.Supp.2d 
1240 (SD OH 2001). 

Anthony Allen was arrested on July 
18, 1999, on a felony warrant. At booking, 
HCJC invoked its Pay-for-Stay program 
to seize $30.00 of Allen’s money to cover 
booking costs. Allen was later released, 
and the criminal charges were dismissed. 
Although Allen could have applied for 
restitution of the $30.00 due to dismissal 
of the charges, he did not do so. 

Allen sued HCJC, Hamilton County 
Sheriff Simon Leis, and others under 42 
U.S.C. §1983 claiming that the Pay-for- 
Stay program violated due process. 
Defendants moved for summary judg- 
ment and were denied. The court later 
certified the case as a class action. Allen 
then moved for partial summary judgment 
on the issue of Defendants’ liability. 

The court began its opinion with a 
lengthy recitation of the background of 
the case and an analysis of the arguments 
for and against Allen’s partial summary 
judgment motion. The court noted ini- 
tially that the statute upon which 
Pay-for-Stay is based, Ohio Revised Code 
(O.R.C.) §341.06, is constitutional as writ- 
ten. “However, the Court rejects 
Defendants’ argument that the Pay-for- 
Stay Program implemented by Hamilton 
County meets the requirements of O.R.C. 
§341.06 and is thus constitutional.” 

The court noted thatO.R.C. §341.06 
carefully used the word “reimbursement” 
throughout the statute. Moreover, 
§341 .06 provide that reimbursement is to 
be sought “[a]t the end of the person’s 
incarceration....” HCJC’s Pay-for-Stay 
Program takes money from arrestees up 
front and allows them to seek refunds 
later. The court concluded the program 
did not conform to the statute. 

The court rejected Defendants’ claim 
that Allen had waived any request for re- 
lief. Allen was clearly seeking restitution 
for himself and all class members, not 


compensatory damages. The court de- 
fined and distinguished “restitution” 
from “compensation.” For the same rea- 
son, the court rejected claims that Allen 
lacked standing to sue. 

The court analyzed arguments on 
whether Pay-for-Stay violated Due Process 
under the Fourteenth Amendment. It noted 
that Pay-for-Stay took money from every 
detainee without exception, whether or not 
the detainee agreed. Distinguishing Allen’s 
claim from Parratt v. Taylor , 45 1 U.S. 527 
(1981), upon which Defendants relied 
heavily, the court ruled that taking book- 
ing fees from every detainee as part of a 
government program, without notice or a 
pre-deprivation hearing, violates due pro- 
cess. The court labeled Defendants’ 
arguments “extreme.” Defendants’ reliance 
on Mathews v. Eldridge, 424 U.S. 3 19 (1976) 
to defend Pay-for-Stay was also rejected. 


A fter protracted negotiations and 

.ZlJtwo court rulings finding the de- 
fendants liable, Hamilton County, Ohio, 
officials finally agreed to settle the claims 
challenging its Pay-for-Stay program (see 
mail article). Led by Cincinnati attorney 
Stephen R. Felson, with attorney Robert 
B. Newman, the plaintiff class (former 
Hamilton County Jail prisoners) won 
agreement from the county to reimburse 
all class members who had at least $1.00 
taken by the county under the program 
between August 18, 1998, and April 29, 
2002, and whose convictions, if any, have 
not been expunged. 

The agreement requires that all class 
members who want reimbursement sub- 
mit a Proof of Claim. Members whose 
claims are approved will be reimbursed 
the full amount claimed, plus 10% simple 
interest, offset by any court costs, fines, 
or other judgments the class member 
owes the County. The agreement provides 
that a claim rejected by the county may 
be appealed to a Magistrate Judge, whose 
decision is final. A class member may af- 
firmatively opt out of the settlement, but 
those whose Pay-for-Stay claims are 
handled under the settlement agreement 
agree not to sue the county. 


“As a matter of law,” the district 
court held, “the Hamilton County Pay- 
for-Stay Program fails to afford prisoners 
due process and is therefore unconstitu- 
tional.” The court did not, however, find 
that Pay-for-Stay violated Equal Protec- 
tion. 

The court agreed with Allen that 
Pay-for-Stay violated O.R.C. § § 
2929. 1 8(A)(4)(b)(i) and 2929.223, which 
provide for hearings before a judge prior 
to any seizure of money for persons con- 
victed of felonies or misdemeanors. The 
court concluded that Allen was entitled 
to judgment as a matter of law on Defen- 
dants’ liability. 

The court entered partial summary 
judgment against Defendants on the li- 
ability question of the Pay-for-Stay 
program. See: Allen vLeis, 213 F.Supp.2d 

8 19 (SD OH 2002). B 


As the result of a district court rul- 
ing on July 12, 2002, the County further 
agreed that, for purposes of 42 U.S.C. 
§ 1988(b), the plaintiffs’ attorneys are the 
prevailing parties and shall receive fees 
not to exceed $52,323.00. The agree- 
ment may terminate if 20% or more of 
class members opt out of the settlement, 
if a court rejects the settlement, or if 
the agreement becomes otherwise unen- 
forceable. 

As of May 1, 2003, Hamilton County 
had notified all class members of the 
agreement and a fairness hearing was set 
for the agreement. 

In a personal communication to 
Prison Legal News, attorney Stephen R. 
Felson stated that his firm was “available 
to bring this action in any jurisdiction 
where the [Pay-for-Stay] practice turns 
up.” Contact: Stephen R. Felson, Attor- 
ney at Law, 36 East Seventh Street, Suite 
1650, Cincinnati, Ohio 45202. Phone: 
(513) 721-2500; toll-free: 1-800-721- 
3940. 

See: Allen v. Leis, 2002 WL 1752279 
(S.D. Ohio); “Agreement of Compromise 
and Settlement” in Allen v. Leis, U.S. DC 
SD OH, Western Division, Case No. C-l- 
00-261. ■ 


Settlement of Hamilton County, 
Ohio Jail Booking Fees Case 
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Butler County, Ohio, Settles 
Jail Booking Fee Suit 


T he Sheriff and Commissioners of 
Butler County, Ohio, settled a 
lawsuit over its Pay-to-Stay program 
brought in the United States District 
Court for the Southern District of Ohio, 
Western Division, by a citizen of Liberty 
Township, Ohio, in Butler County. The vic- 
torious plaintiff was represented by 
Cincinnati attorneys Stephen R. Felson and 
Robert B. Newman. The settlement will re- 
sult in refunds of booking fees for about 
5,500 former Butler County Jail prisoners 
and will cost the county about $ 1 65,000. 

On June 21, 1999, Butler County, like 
several Ohio counties, initiated a Pay-to- 
Stay program, in which arrestees brought 
to the Butler County Jail had up to $30 of 
whatever cash was in their possession 
at arrest confiscated to cover booking 
fees at the jail. Although procedures ex- 
isted to refund money to persons whose 
charges were dropped or acquitted, the 
process was so slow, complicated, and 
frustrating-that-most-former-prisoners- 
gave-up on trying to recover their money. 
The Pay-to-Stay program generated 
about $100,000 annually for Butler 
County’s general fund. 

On May 3, 2001, David Runyan of 
Liberty Township, Ohio, was arrested on 
a domestic violence charge and jailed in 
the Butler County Jail. He had personal 
property and $33 cash on him when ar- 
rested. Runyan bonded out the following 
morning and received his personal prop- 
erty, $3 cash, and a “Billing Statement” 
for $30 “to reimburse the county for any 
expense incurred by reason of [his] con- 
finement in jail.” 

Representing himself at trial, Runyan 
won acquittal of the charges. When he 
tried to get the $30 booking fee refunded, 
County officials promised him his money 
would be returned, but they repeatedly 
failed to follow through on that promise. 

Through attorneys Felson and 
Newman, Runyan filed suit under 42 


U.S.C. §1983, against Butler County Sher- 
iff Harold Don Gabbard and County 
Commissioners Courtney Combs, Charles 
Fuimon, and Michael Fox. Runyan claimed 
that the Pay-to-Stay program violated his 
Fifth Amendment right against govern- 
ment taking of personal property without 
just compensation and procedural and 
substantive due process rights under the 
Fifth and Fourteenth Amendments. 

Unlike Hamilton County, which has 
fought a losing effort to preserve its Pay- 
to-Stay program [ See Page 20], Butler 
County officials moved quickly to settle. 
The settlement, agreed to in April 2002, 
and approved by the district court in Sep- 
tember 2002, refunds Jail prisoners who 
had booking fees taken by the Pay-to- 
Stay program. Refunds are for the amount 
of money taken, plus 1 0% simple interest, 
offset by any fines or court costs owed 
by the former prisoner to the County. 
Counsel received fees of $3,500. 

Butler County has since created a 
new program in which a “Reimbursement 
Coordinator” meets with each prisoner 
before he or she leaves the Jail. The Co- 
ordinator reviews the reimbursement 
policy with the prisoner, assesses the 
prisoner’s present and future ability to pay 
the County, and arranges a voluntary pay- 
ment plan with the prisoner. 

In a personal communication with 
Prison Legal News, attorney Stephen R. 
Felson stated that his firm was available 
and willing to bring legal action in any ju- 
risdiction where Pay-to-Stay or booking fee 
programs exist. Mr. Felson can be reached 
at: Stephen R. Felson, Attorney at Law, 
36 East Seventh Street, Suite 1650, Cin- 
cinnati, OH 45202. Phone: 513-721-2500. 

This case is not published. See: 
Runyan v. Gabbard, U.S. DC SD OH, West- 
ern Division, Case Number C- 1 -0 1 - 1 4 1 4. H 

Additional sources: Cincinnati Post; 
Hamilton Journal-News 
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Director Out at Scandal-Plagued Washington State Jail 


A mid numerous scandals and in- 
vestigations into wrongdoing 
and prisoner mistreatment by staff, the 
director of the Snohomish County jail in 
Everett, WA was relieved of her duties in 
mid- April 2003. Corrections department 
director Andrea Bynum was fired due to 
her mismanagement of the jail. 

No less than five active investiga- 
tions are underway by the Everett police 
department into alleged criminal or sexual 
misconduct committed by staff at the 
county jail. The scandals occurring on 
Bynum’s watch include the “disappear- 
ance” of $10,000 in bail money, the 
parading of naked female prisoners in an 
open-air courtyard, a female jail cook forc- 
ing sex on male prisoners, three 
suspicious prisoner deaths caused by 
apparent medical neglect, a severe nurs- 
ing shortage, and yet another 
investigation into an alleged lesbian rela- 
tionship between a guard and a prisoner. 

In an interview, Bynum’s attorney, 
Mitch Codgill, seems to blame most of 
the jail’s problems on overcrowding, not- 
ing that the 477-bed jail, originally 
designed for half that number, routinely 
houses more than 600 prisoners. “It’s a 
time bomb waiting to happen,” Codgill 
said. “It’s understaffed and it has been 
that way for a long time.” 

But the volume and types of miscon- 
duct jail staff are currently being 
investigated for, seem to indicate the prob- 
lem is overcrowding compounded by 
mismanagement and staff malfeasance 
and neglect. 

Suspicious Deaths of 
Three Prisoners 

Diane Katherine Stults, 45, was 
booked into the Snohomish County jail 
in February of this year on burglary 
charges. Upon admission she informed 
jail staff of her medication needs. Having 
no bunk available for her, Stults was as- 
signed to a mattress on the floor of the 
women’s housing module. According to 
witnesses, Stults repeatedly asked jail 
staff for her medication but nobody gave 
it to her. She then lay on her mattress for 
over 10 hours before another prisoner 
noticed she “smelled funny” and was 
unresponsive. 


by Lonnie Burton 

Amedical examiner’s report later in- 
dicated that Stults died from dehydration 
and possible drug withdrawal. Other re- 
ports indicate that Stults was throwing 
up all day long and instead of medica- 
tion, all she got from jail staff was a 
garbage bag to throw up in. Stults’ family 
indicated she had been taking several 
drugs to combat Lyme disease and kid- 
ney and stomach ailments. None of the 
drugs were provided to her by the jail. 

The prisoner reported the situation 
to jail staff but paramedics were unable 
to revive Stults. She was last seen con- 
scious at 11:15a.m.. onFebmary 11,2003, 
and was not found dead until 9:45 p.m. 
that night. Her medications had been de- 
nied the entire time and no staff had even 
checked on her. It was not known how 
long Stults had been dead before the other 
prisoner found her. The Major Crimes Unit 
of the Everett police is currently investi- 
gating her death. 

The second female jail prisoner died 
just over a month later. Police became in- 
volved in this second death as well at the 
urging of Dr. Norman Thiersch, the 
county’s medical examiner. 

Joy Saunders Miller, 42, died at an 
Everett hospital March 19, 2003, after a 
two-day stay at the jail. She had been 
locked up since Feb. 26 at the smaller 
Lynnwood city jail, but was transferred to 
the Snohomish County jail after being taken 
to the hospital for an illness. Doctors at the 
hospital pronounced her “fit for jail” and 
then she was transported to the Snohomish 
County jail where better medical facilities 
were supposed to be available. 

But Miller was quickly rushed back 
to the hospital only two days later, and 
died the next day from what police con- 
firmed was a lethal dose of 
acetaminophen, otherwise known as 
Tylenol. The Snohomish County Medi- 
cal Examiner’s Office told Miller’s father 
that she died from liver and kidney failure 
due to the large dose of acetaminophen. 

The medical examiner’s office has 
termed the death “suspicious” and noti- 
fied police. Miller’s death was not believed 
to have been suicide, because notes and 
letters recovered from her cell indicated 
she was looking forward to having her 
children back and had been in an alcohol 
rehabilitation program. 


Snohomish County jail spokes- 
woman Susan Neely said she could not 
determine if Miller was given the drug 
during her brief stay at the jail, or during 
her earlier stay at the Lynnwood jail. 

On May 14, 2003, an unidentified 66 
year old man awaiting trial on child rape 
charges collapsed and died of a heart at- 
tack in the jail’s medical unit. Despite 
complaining of chest pains, he received 
no care at the jail. Fire fighters gave him 
CPR enroute to a local hospital where he 
was pronounced dead. 

Missing Bail Money 

In late February 2003, a prisoner be- 
ing held on drug charges posted $10,000 
cash to pay his bail. But when police de- 
tectives arrived at the jail just a week later 
with a court order authorizing seizure of 
the money, it was gone. Property crimes 
detectives are now investigating the 
money’s disappearance but have yet to 
find an innocuous explanation. 

Jail staff are attempting to blame the 
missing money on a “bookkeeping error” 
or a “paperwork foul-up.” 

The money was placed into a jail safe 
and was being held for detectives who 
indicated they planned to seize it as sus- 
pected drug profits. The cash then 
disappeared before police got there to 
seize it, and police Sgt. Boyd Bryant said 
detectives plan to talk to a “large number 
of [jail staff] they need to talk to.” 

But the missing bail money is far from 
the first thing to go missing from jail cof- 
fers. In recent years, the county has paid 
over $3,700 in claims from prisoners 
whose property was lost or stolen. 
Among the payouts was $1,200 to a Se- 
attle woman whose gold necklace and 
pendant disappeared from the jail in April 
2002. Wristwatches, sneakers, and wal- 
lets have also been taken, or lost, by 
someone at the jail. County officials blame 
the vast majority of these cases of miss- 
ing property on “honest errors” and 
overcrowding. Prisoner financial records 
are kept in disorganized paper files. 

Sexual Misconduct by Jail Staff 

The daughter of a high-ranking jail 
official, who worked as a cook in the jail’s 
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kitchen, may face custodial sexual mis- 
conduct charges stemming from her 
aggressive sexual behavior directed to- 
wards male prisoners at the jail. The cook, 
whose name has not been released, has 
been the subject of three separate police 
investigations since October 2002 on al- 
legations she was fondling male 
prisoners and offering to perform sex acts 
on them. 

Police have recommended to pros- 
ecutors that the 37-year-old woman face 
four counts of misdemeanor sexual mis- 
conduct charges. Washington state 
recently criminalized sexual contact be- 
tween jail staff and prisoners, even if the 
contact is consensual. The cook has not 
yet been arrested. 

One of the prisoners who complained 
about the cook’s behavior was 44-year- 
old Scott Young of Everett. Young spent 
nearly six months in the jail in 2002 on 
driving charges. Young said he saw the 
cook disappear for lengthy periods of time 
into a back room with other prisoners. 
He also said prisoners routinely bragged 
about getting extra food for sexual favors 
from the cook. 

Other prisoners reported the cook 
would constantly rub up against them, 
grab their genitals, and offer then con- 
traband such as cigarettes in exchange 
for sexual contact. 

However, despite all these com- 
plaints, and despite the illegal nature of 
the cook’s conduct, police expressed 
concerns because the cook’s own rela- 
tive was involved in the jail’s internal 
investigation, police weren’t notified for 
several months after the allegations sur- 
faced, and prisoners who had complained 
were retaliated against by jail staff. 

For example. Young was immediately 
dismissed as a jail trustee following his 
complaints, then moved to different part 
of the jail until he ended up in 23-hour 
lockdown in the maximum security unit 
of the jail. The lockdown “was out of the 
blue” and did not follow rule violations 
on Young’s part. Young said he was told 
he was placed in segregation for his 
“own safety” at the request of classifica- 
tions officials. But he was returned to 
general population within a week after 
other officials questioned his placement. 
Young then requested placement back in 
solitary confinement when other prison- 
ers labeled him a snitch for informing an 
the cook. 


Police referred the cases to the 
county prosecutor in December 2002 and 
as yet no decision has been made as to 
what charges, if any, the cook will face. 
Bynum later said that assigning the cook’s 
relative to assign the investigation did 
not constitute a conflict of interest. But 
Neely said it was improper for the high- 
ranking relative to have any involvement 
in the investigation whatsoever. The 
Snohomish County Executive’s Office has 
asked Everett police to investigate why it 
took months for jail officials to alert po- 
lice that the cook allegedly broke the law. 

Another ongoing police investiga- 
tion is exploring the alleged consensual 
relationship between a female jail guard 
and a former female prisoner. Although 
not indicating exactly when the relation- 
ship occurred, Neely did say that it 
happened over “a span of time.” Neely 
said that as soon as jail officials learned 
of the situation they immediately reported 
it to detectives. 

On May 16, 2003, Paul Wentland, 56, 
pleaded guilty to one count of sexual mis- 
conduct. Wentland, a nurse at the jail, 
accepted oral sex on 6 occassions from a 
29 year old female prisoner in exchange 
for giving her narcotic pills in 2000. The 
exchange came to light when Wentland 
short changed her and did not provide 
the pills he promised. The prisoner mailed 
Wentland’s semen to a friend for safe- 
keeping. The letter was returned to the 
jail where staff opened and inspected it. 
An investigation ensued and DNA tests 
confirmed the semen was Wentland’s. He 
was charged with 3 felony counts of first 
degree sexual misconduct. In exchange 
for his plea to one misdemeanor charge 
the felony charges were dropped. 
Wentland was sentenced to one year in 
jail on July 29, 2003. 

On June 21, 2003, the woman, uni- 
dentified in media reports and court filings 
filed a $25 million claim for damages 
against Snohomish county stemming from 
her sex for drugs exchange with Wentland. 
Another female prisoner told police that 
in April or May 2000 she had woken up to 
find Wentland fondling her breasts. 

The Parading of Nude 
Female Prisoners 

Two former female prisoners are su- 
ing the county alleging they were forced 
to strip naked in an outdoor recreation 


area in full view of male guards. The law- 
suit, which was filed February 14, 2003, in 
Seattle, charges that Bynum and three 
guards violated their civil rights by or- 
dering the women to line up, disrobe in 
groups, and march to the open-air recre- 
ation area to get clean clothes. The suit 
also alleges negligence and reckless in- 
fliction of emotional distress. 

The jail had since abandoned this 
practice since it garnered media attention 
three years ago, but the plaintiffs, Stacy 
Toikka, 30, andGaylene Crommett, 45, filed 
the suit because they “are reluctant to 
stand by and watch this happen to them 
and other women.” 

The lawsuit details how on Feb. 16, 
2000, the women “were forced to com- 
pletely disrobe and march, single file, 
outside into an open courtyard while suf- 
fering verbal abuse and degrading 
comments and slurs from corrections of- 
ficers.” The former prisoners then filed 
damage claims of $2 million with the 
county. Negotiations ensued, but the par- 
ties were not able to reach a settlement. 
The women were not seeking $2 million 
during the settlement talks. 

The case was then investigated for 
“some time” by Auburn attorney Jenni- 
fer Apitz, who filed the current suit. Apitz 
said she believes the real problem is “a 
lack a supervision, a lack of protocol” at 
the jail. Apitz noted that the women were 
detainees who had not been convicted 
of any crime. 

The jail also faces hundreds of other 
civil claims from both prisoners and guards, 
including one by former prisoner Christo- 
pher Wirtz, who suffered a massive seizure 
at the jail in 2001 after being denied his 
necessary medication. His suit is pend- 
ing in federal district court in Seattle. 

Nursing Shortage 

In addition to all of these problems, 
the jail is also suffering from an extreme 
shortage of qualified nurses. The jail, 
which is supposed to staff 7 1/2 nursing 
positions, currently only has three of 
those spots filled. The result is prisoners 
don’t get the medical treatment and evalu- 
ation they need, sometimes leading to 
tragic consequences such as those de- 
tailed earlier in this article. 

Jail officials say that three of the nurs- 
ing slots have been empty for two months 
and that one nurse quit after only two 
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Director (continued) 


days on the job. Most candidates never 
make it past the front door, according to 
Suzanne Klaas, the jail’s administrative 
services manager. 

Again, it’s overcrowding. “We have 
had nurses withdraw at that point when 
they saw the overcrowded conditions and 
when they saw the conditions that they 
would be working in,” Klaas said. Klass 
noted that nursing candidates touring the 
jail often have to step over and between 
prisoners sleeping on the floor. 

As a result, the county is forced to 
contract with outside nursing agencies, 
which cost taxpayers an additional 
$180,000 in 2002. Neely says she does not 
believe the nursing shortage contributed 
to the three recent prisoner deaths. She 
did not indicate if Wentlands position 
had been filled yet. 

Jail Conditions 

Rod Miller is a trainer for the Na- 
tional Institute of Corrections and has 
toured over 900 jails in his 30-year career. 
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Health & Safety 
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Protecting Your Health & Safety is written 
for inmates who do not have the help of 
a lawyer and who want to defend their 
rights to health and safely within a jail or 
prison and, if necessary, a court. It does 
not deal with legal defense against crim- 
inal charges or challenges to convictions 
that are on appeal. 

The Southern Poverty Law Center is 
distributing this book for $10.00 
(including shipping and handling). To 
order a copy, send a check or money 
order to this address: 

Protecting Your Health & Safety 
Southern Poverty Law Center 
P.O.Box 548 

Montgomery, AT, 36 i 01-0548 
Be sure to include your name, identification 
number (if any), and mailing address. 

WRITTEN BY 
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A PROJECT OF THE 

SOUTHERN POVERTY LAW CENTER 


But after his recent visit to the 
Snohomish County jail, he told county 
officials he had trouble sleeping. The 
overcrowding “is some of the worst” he 
has ever seen, he said. 

Despite all of the substantiated alle- 
gations at the problem-plagued jail, 
Bynum continued to vehemently deny 
any wrongdoing on the part of her or her 
staff. Instead, in a memo written to staff 
just before her termination, Bynum wrote 
that jail staff had “been faced with a bar- 
rage of misinformation and allegations, 
from the media and other sources, which 
may have led some of us and others to 
question our ability to operate this facil- 
ity.” 

Bynum was previously employed by 
the state Department of Corrections as 
superintendent of the now trouble- 
plagued Stafford Creek Corrections 
Center in Aberdeen. That facility now 
suffers from overcrowding, with over 
1,600 prisoners squeezed into poorly de- 
signed dining halls and recreation 
facilities clearly designed for a popula- 
tion half that size. Bynum was 
superintendent at Stafford Creek during 
its design and construction phase and 
left the post before the facility actually 
opened. Fights and conflicts are rou- 
tine at Stafford Creek where staff rush 
to attempt to feed so many people in 
small dining halls where there is often 
nowhere to sit and where the tables are 
so close together that for a day to pass 
without a fight is the exception rather 
than the rule. 

On April 15, 2003, Neely simply said 
that, “Effective today, corrections direc- 
tor Bynum has left employment. We’re . . 

. leaving it at that.” Bynum was paid 
$1 19,062 a year as director of the jail, a 
position that jail program manager Randy 
Finsen agreed to assume on an interim 
basis. 

Prior to leaving, Bynum wrote a let- 
ter to Neely in which Bynum blamed leaks 
to newspapers by guards who are the 
focus of internal discipline as the cause 
of the jail’s problems. Bynum character- 
ized it as a plot to “divert attention away 
from themselves” and discredit their su- 
pervisors. 

But Neely said she was troubled by 
what Bynum wrote, saying Bynum should 
have been more concerned with what was 
going on at the jail than who was saying 
what to the media. 


Results of ongoing police investiga- 
tions of thejail were released on April 29, 
2003. The probe found that the deaths of 
the two women, the missing bail money, 
and other troubles, were caused by “bad 
management.” Investigators also com- 
plained that poor supervision and faulty 
documentation made it extremely difficult 
to conduct the criminal investigations. 

Reports showed that guards at the 
jail were afraid to assist police in the in- 
vestigations fearing retaliation from jail 
officials. One guard wrote in an e-mail sent 
to Neely on March 10 that he would only 
cooperate with police detectives if granted 
“amnesty against retaliation from jail ad- 
ministrators, staff, and other parties.” 

“I am requesting that we be protected 
from any threat to our physical well-be- 
ing, as 1 have a fear that attempts to cause 
bodily harm is a major issue,” the e-mail 
read. 

Documents also detail how the ar- 
chaic record-keeping methods at thejail 
opened the door for abuse leading to the 
missing bail money and other problems. 
Thejail had been relying on hand-written 
ledgers and paper files to keep track of 
almost $1 million cash that belongs to 
prisoners. In addition, staff had been bal- 
ancing the books by inventing fictitious 
or “dummy” prisoner accounts. Police 
documents show this practice continued 
even after county officials had ordered 
jail staff to stop. 

New information obtained recently 
also indicates that Bynum did not resign 
and was instead fired from her position 
as jail director. Bynum’s attorney con- 
firmed that “she was given an 
opportunity to resign and she didn’t re- 
sign.” Bynum hung up on reporters who 
called seeking comment. 

Snohomish County announced on 
April 23 that Bynum’s old jail director’s 
position is being filled by the current di- 
rector of the King County jail in Seattle, 
Steve Thompson. Thompson, 52, had in- 
terviewed for the Snohomish County 
position when it was vacant in 1998, but 
county officials chose Bynum instead. He 
then became director of the King County 
jail in 1999, and now he will inherit the 
Snohomish County jail, and all of its prob- 
lems. Thompson assumed the new job on 
June 16,2003.® 

Sources: The Everett Herald, The Seattle 
Times 
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Rikers Island Jail Chief Demoted 


R ikers Island supervisor An 
thony Serra has been demoted 
from his $140,000 per year position as 
New York City jail chief amid allega- 
tions he improperly assigned 
underlings to work on Republican Gov- 
ernor George Pataki’s re-election 
campaign. 

Serra was suspended from duty on 
October 22, 2002 after a city investiga- 
tion was launched. According to 
Newsday, sources said that jail super- 
visors under Serra were pressured to 
buy Pataki fund raiser tickets. The 
sources also said that when Rikers Is- 
land wardens refused to allow guards 
to take time off to work for Pataki on 
primary day, they were overruled. 

Serra has been politically active in 
Republican politics for years. In 1993, he 
volunteered for Rudolph Giuliani. Serra 
also worked on the campaign to elect 
Mayor Michael Bloomberg. 


In an attempt to distance themselves 
from Serra, Pataki spokesman Michael 
McKeon said, “We hired a company 
[Serra’s] that helped elect Mayor Giuliani 
and Mayor Bloomberg ... Obviously we 
expect our vendors to have the highest 
standards.” 

Serra’s enthusiastic political involve- 
ment has been well rewarded. He quickly 
ascended Rikers ranks, moving from a 
captain to the jail’s management chief. 
Moreover, Serra’s private security com- 
pany has received hundreds of 
thousands of dollars from the Republi- 
can state committee. 

Serra returned to modified duty on 
January 26, 2003 after completing his sec- 
ond 30 day suspension. In his new 
position, Serra works for a department 
that performs background checks on jail 
job applicants. |[ 

Source: Newsday 


Arizona Prisoner Entitled to Workers’ 
Compensation Payments During Period of 
Incarceration 


T he Arizona Court of Appeals 
held that a prisoner may collect 
workers’ compensation benefits during 
his term of imprisonment, despite a 1 997 
state statute prohibiting workers’ com- 
pensation payments “during the period 
of time that [a claimant] has . . . [b]een 
convicted of a crime and is incarcer- 
ated in any state, federal, county or 
cityjail or correctional facility.” A. R.S. 
§23- 103 1(A). 

In May 1995, Jose Mejia injured the 
big toe of his right foot while working for 
a construction company and, due to com- 
plications, had to have the toe amputated. 
The following May, he was awarded both 
medical and temporary total disability com- 
pensation benefits from the date of the 
injury until such time as his condition im- 
proved. In 1998, while still receiving 
workers’ compensation payments, Mejia’s 
probation from a 1993 felony conviction 
was revoked and he was incarcerated for 
approximately one year. 

Due to his incarceration, the Arizona 
State Compensation Fund subsequently 
notified Mejia that his compensation 


payments were suspended for the period 
of his confinement pursuant to § 23- 
1031(A). Mejia sought review from an 
Administrative Law Judge (ALJ), who 
entered an order affirming the suspension 
of Mejia’s compensation payments dur- 
ing the period of incarceration. Mejia 
sought further review in the Court of Ap- 
peals. 

The appellate court reversed the 
ALJ’s order and reinstated Mejia’s work- 
ers’ compensation payments during the 
period of his confinement. Relying on 
Aranda v. Industrial Com 'n ofAriz., 198 
Ariz. 467, 11 P.3d 1006 (2000), the court 
held that § 231031(A), which took effect 
on December 1, 1997, could not be ap- 
plied retroactively to suspend Mejia’s 
1996 benefits because his right to work- 
ers’ compensation payments vested prior 
to the statute’s effective date. The court 
also reasoned that § 23 - 1 03 1 (A) could not 
apply retroactively to Mejia because the 
offense for which he was incarcerated 
occurred prior to the statute’s effective 
date. See: Mejia v. Industrial Com’n of 
Ariz., 39P.3d 1135 (App. 2002). ■ 
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North Carolina Juvenile Prisons Plagued by 
Physical, Sexual Abuse, and Medical Neglect 

by Lonnie Burton 


A fter four separate lawsuits were 
filed by prisoners serving sen- 
tences at two North Carolina juvenile 
facilities alleging a wide range of mistreat- 
ment — from sexual and physical abuse 
to medical neglect — state officials have 
launched an investigation into all five of 
their juvenile prisons. 

Dennis Patterson, a spokesman for 
the Office of the State Auditor said in 
November, 2002, that his agency found 
so much abuse at the Swannanoa Valley 
Youth Development Center (SVYDC) in 
Buncombe County that it justified ex- 
panding the investigation statewide. 
“We’re always looking to see if issues at 
one place might apply agency-wide,” 
Patterson said. “If we’re going to do it, 
it’s worth looking at the whole system.” 

The investigations actually began in 
early 2002 when three SVYDC residents 
sued, claiming they were repeatedly mo- 
lested by a staff member and that the 
prison system failed to protect them. 

Another lawsuit involves a claim of 
serious medical neglect at the Western 
Youth Institution (WYI) in Morgantown 
leading to the death of an 18-year-old 
asthmatic in May 2000. 

The problems of the North Carolina 
juvenile prison system are not limited just 
to children prisoners being mistreated or 
neglected by staff, however. The former 
director of SVYDS sued the head of the 
state Department of Corrections claiming 
age and racial discrimination. This suit 
was prompted when Kelce Phillip Lytle 
and two other directors, all of whom are 
black, were removed from their positions 
and replaced by white males. 

There are three types of facilities in 
North Carolina designed for holding ju- 
venile prisoners: detention centers, youth 
development centers, and youth insti- 
tutes. Detention centers are primarily used 
for placement of those juveniles still 
awaiting trial or waiting to be assigned 
elsewhere. Development centers are used 
to house juvenile prisoners. And youth 
institutes are utilized as holding facilities 
for youths who have been tried as adults. 
The Department of Juvenile Justice and 
Delinquency (DJJD) oversees detention 
centers and development centers while 


DOC runs the youth institutes. Statewide, 
about 2,000 youths between the ages of 
13 and 22 are housed in these facilities, 
with DJJD responsible for about 700. 

George Sweat, secretary of the juve- 
nile justice department, has characterized 
the statewide probe as “a good thing.” 
Sweat claims to have requested such an 
investigation by the state in 2000 but was 
told the state lacked the necessary funds 
to do so. He readily admits that the juve- 
nile facilities and staff training are 
inadequate. “Hopefully [the investiga- 
tion] will point out problems we already 
know are there,” he said. 

Headson Ortego Blake, Jr., entered 
WYI in November, 1999, on charges of 
cocaine possession. Upon entering WYI, 
which is run by the DOC, Blake under- 
went a medical examination. The notes 
from that examination indicated Blake was 
asthmatic, used an Albuterol inhaler and 
was allergic to pollen, dust and chemi- 
cals. 

According to the lawsuit fded by his 
parents, Blake was denied proper medi- 
cal treatment, including the inhaler itself, 
and that Blake died as a result. 

On May 2, 2000, the day before his 
death, Blake was assigned to a work crew. 
When Blake learned that part of his work 
would include mowing grass, he re- 
quested his inhaler. But he was not 
allowed to return to his quarters to re- 
trieve it. And that night, when he told an 
official at WYI that his inhaler had run 
out, he was told he would have to wait 
until the next morning for another. 

However, the next morning Blake was 
assigned to clean tables and mop the 
floor using “strong smelling cleaning 
chemicals.” When he reported feeling ill, 
Blake was told to keep working, accord- 
ing to the suit. 

At 4:00 p.m. on May 3 (only 18 days 
before he was due to be released), Blake 
still had not received his inhaler and told 
another prisoner and a WYI official that 
he needed more medicine. He was told by 
the official he would have to wait another 
two hours. 

But at 5 :30 p.m., Blake began to have 
“an acute full blown asthma attack.” The 
suit further accuses WYI of failing to as- 


sist Blake after the attack, noting that other 
prisoners had to carry him outside for 
fresh air, at which point “he began foam- 
ing at the mouth and coughing up blood 
and was unable to talk,” the action claims. 

Not until 6:30 p.m. was an ambulance 
called, and prison officials began per- 
forming CPR on Blake. By that time, he 
had lost all control of both his bladder 
and bowels. 

Hospital personnel pronounced 
Blake dead at 7:59 p.m. 

The parents ’ lawsuit seeks $1,000,000 
in damages, but the action, according to 
Blake’s mother, Bertha, is more about a 
higher principle than money. “Justice, jus- 
tice, justice,” she said. “People need to 
know what’s going on in prison with these 
young kids. She said the last time she 
talked to her son he was worried that she 
would forget to pick him up on his May 
2 1 release date. “The next time I saw my 
baby, he was lying in a casket.” 

Five other juveniles had filed three 
separate lawsuits alleging gruesome and 
sadistic sexual abuse by staff at SVYDS. 
Each of the five suits seeks $500,000 in 
compensation, the largest amount pos- 
sible under state law for this type of claim. 
Some of the parents involved are asking 
for separate compensation. 

The majority of the claims allege that 
SVYDS staff member Brian Wayne 
Harkins, 28, sexually assaulted several 
youths at the facility, forced the youths 
to have sex with each other while he 
watched, and sexually assaulted the kids 
while other juveniles watched. 

Harkins, who was employed at the 
center as a counselor, has been charged 
with two felony counts of engaging in a 
sexual act with a minor. In addition, docu- 
ments were obtained during the initial 
investigation that indicated that a sec- 
ond staff member had sexual relations 
with a youth at SVYDC in 1999 but was 
never prosecuted. That staff member re- 
signed. 

The 14-year old boy involved in one 
of the complaints against Harkins alleged 
in his suit that state officials were “cor- 
rupt” and “malicious” because despite 
numerous attempts by some Swannanoa 
staff members to report the abuse, top 
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juvenile justice officials failed to act. 
These staff members reported that sexual 
misconduct by staff at SVYDC was “com- 
monplace,” particularly in the sex 
offender treatment unit where the boy 
was assigned. 

The most recent of the three suits 
was fded in January 2003 by attorney 
Lynne Holtkamp of the White & Stradley 
law firm in Raleigh. “We’re trying to move 
this along as quickly as we can, to pro- 
vide resolution for the children and their 
families,” said Holtkamp. 

State officials have made progress 
in addressing the problems at SVYDS, 
said Michael Hamden, executive director 
of the non-profit prisoner rights group 
N.C. Prison Legal Services, which is moni- 
toring the situation at the prison. “State 
officials moved promptly and responsi- 
bly to [fix] problems brought to their 
attention and we’re just going to follow 
it to make sure there’s a carry-through,” 
he said. 

“I realize that we had some very 
unique situations at Swannanoa, but I’m 
concerned about the rehabilitation and 
education of these students statewide,” 


said Rep. Wilma Sherrill (R-Buncombe). 
“We owe them the opportunity for reha- 
bilitation and we’re not doing a good job 
at this time.” 

The case of former SVYDC director 
Kelce Lytle is most interesting, because 
he claims he was discharged unfairly on 
the basis of his race and age. But it was 
under Lytle’s watch that the rampant 
sexual and physical abuse at SVYDC took 
place. It is hard to imagine how Lytle kept 
his job for as long as he did considering 
the disturbing nature of the conduct of 
his own staff towards the juveniles in their 
care. 

Nonetheless, Lytle claims in his suit 
that he was “discharged from my 
director’s position, transferred and de- 
moted in status, and denied the training 
opportunities . . . because of my race, my 
color, my age, and in retaliation for my 
opposition to alleged discrimination.” 

In addition to the serious sexual 
abuse and medical neglect already de- 
scribed, an investigation by The Citizen 
Tunes newspaper unveiled further allega- 
tions of SVYDC staff member improperly 
restraining students and disciplining 


them, inadequate living conditions, and 
untrained staff. 

The findings of The Citizen Times 
investigation only underscores the claim 
in one of the lawsuits that Swannanoa’s 
failure to hire enough trained staff re- 
sulted in “the escalation of physical and 
sexual violence by aggressive juveniles 
housed at the facilities and by staff at the 
facilities, especially in the sex offender 
units.” ■ 

Source: The Asheville Citizen Times 
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Deaths and Beatings Rampant in Texas’ Nueces County Jail 


N ueces County Jail in Corpus 
Christi Texas has become a regu- 
lar source of dead and beaten prisoners. 
Ten prisoners have died in the jail between 
1996 and 2000. Two cases have already 
cost the county $2 million and three more 
wrongful death suits are still pending. 

$900,000 Paid in Restraint Chair 
Death 

The survivors of Bobby Stuart 
were awarded $900,000 after he was 
abused and beaten to death by Nueces 
Countyjail guards. On August 18, 1999 
Stuart was arrested on suspicion of 
public intoxication and criminal mis- 
chief. By the next day he was dead. 
Stuart was beaten and sprayed with 
pepper spray from the moment he was 
removed from the police car even 
though he was handcuffed. Once in- 
side the jail his legs were shackled and 
he was thrown into a restraint chair and 
bound so tightly he lost conscious- 
ness. 

From the time he arrived at the jail 
Stuart complained of severe irritation from 
the pepper spray in his eyes. However, 
once he was strapped into the restraint 
chair he was only given a cursory exami- 
nation by the nurse who administered no 
treatment. 

Robert Knowles, an ex-administra- 
tor for the Dallas Sheriff’s Department, 
and a medical school dropout, was de- 
posed as an expert witness in restraint 
chair procedure for the jail. James B. 
Ragan, attorney for the Stuart family, 
questioned Knowles. 

In a valiant effort to defend the 
guards, Knowles insisted that Stuart was 
shackled for his own protection and for 
the safety of the guards. Yet a video re- 
vealed that Stuart was not struggling 
when he was initially removed from the 
police car or while he was being placed in 
the restraint chair. 

Under intense questioning Knowles 
admitted that Stuart’s restraints should 
have been checked every 15 minutes and 
should have provided enough space to 
insert at least one finger. What the video 
showed was one guard standing on the 
chair over Stuart using his weight as le- 
verage to tighten the seatbelt-like 
restraints. 
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by Gary Hunter 

Almost immediately Stuart lost 
consciousness. Guards then aban- 
doned him in the chair for over an hour. 
When they finally returned to check on 
him, Stuart was dead. Knowles reluc- 
tantly testified that according to jail 
policy Stuart should have been imme- 
diately released from the chair and 
given emergency treatment as soon as 
he lost consciousness. The case settled 
on July 16, 2001, with the county agree- 
ing to pay Stuart’s family $900,000. See: 
Stuart v. Nueces County, USDC SD TX, 
Case No. C-99-025. 

$1.1 Million Paid in Second 
Restraint Chair Death 

On August 20, 2002 the survivors of 
Andrew Sokolinski received $1.1 million 
in an out of court settlement with Nueces 
County. $200,000 of that amount was at- 
torney fees. 

In 1997, Andrew Sokolinski, a resi- 
dent of Boston, was visiting his sister 
in Nueces County when he was ar- 
rested for possession of some 
marijuana cigarettes. According to tes- 
timony, on August 12 1997, Sokolinski 
was beaten, then strapped in the re- 
straining chair and sprayed repeatedly 
with pepper spray. The “OC” brand of 
pepper spray used on the helpless 
Sokolinski is the same kind used to dis- 
perse large crowds of people. He was 
then returned to his cell where the beat- 
ings continued until he died. 

During the trial pictures of Sokolinski 
revealed bruises and lumps covering his 
entire body, a broken arm, and a broken 
bone that had almost pushed through the 
skin. The pictures of his mutilated body 
were so graphic that several female ju- 
rors were reduced to tears. 

Attorney Tyner Little headed a group 
of county attorneys who quickly agreed to 
a settlement when it was revealed that they 
had withheld the identity of an eyewitness 
to Sokolinski’s beating. Judge Janice Gra- 
ham Jack found that county attorneys 
Walter Bryan, Phillip McKinney, Angelica 
Barrera, and Little had acted in bad faith 
and complicity in a “cover-up.” Shortly af- 
ter the payment. Little was terminated. No 
one connects his termination with the 
settlement but the $ 1 . 1 million was paid by 
the taxpayers since the county was self- 
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insured at the time. See: Sokolinski v. Nueces 
County’ Texas, USDC SD TX, Case No. C- 
99-025. Christopher J. Gale and Mark Anthony 
Sanchez were the plaintiff s attorneys. 

More Abuse 

On October 6, 2000 Nueces County 
jail guards brutally beat Christopher 
Sanchez on his arms, legs and back while 
he was handcuffed. They slammed his head 
against a cement wall and choked him. All 
this happened as Sanchez, who has a de- 
bilitating medical infirmity, was being 
processed into a medical unit. On May 9, 
2001, Sanchez received a $45,000 settlement. 
See: Sanchez v. Nueces County Texas, 
USDC SD TX, Case No. 3-00-468^ 

Video cameras captured Nueces 
Countyjail guard Charles Kaufman chok- 
ing, beating and hitting prisoner Ralph 
Torres in the head while he was already 
restrained. On July 1 6, 200 1 , Kaufman was 
convicted and sentenced to six months 
in countyjail and ten years probation by 
District Judge Robert Blackmon. 

“What 1 saw was a brutal beating of 
a prisoner that didn’t deserve it. This kind 
of activity is inexplicable,” Blackmon said. 
The judge also expressed concern that 
the guards who stood around and- 
watched Kaufmann assault Torres did 
nothing to stop him. “I am not aware that 
the sheriff has taken actions against any 
of these others,” he said. 

Lieutenant Thomas Bailey was indicted 
by the grand jury, along with Kaufman. He 
was later acquitted on charges of official op- 
pression but was fired anyways. 

On January 24, 2001, Torres settled a 
civil rights suit against the jail stemming 
from the assault for $75,000. 

More Deaths 

Nueces county is also being sued 
by the families of George Jackson, Ed- 
ward Charles Underwood, and Jose 
Orlando Sanchez-Ortiz. 

On November 24, 200 1 George Jack- 
son died after he allegedly swallowed two 
golf ball-sized rocks of crack cocaine and 
became comatose shortly after he arrived 
at the jail. His family is suing the county 
and jail officials for negligence. 

The family of Edward Charles 
Underwood is suing the county for an un- 
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specified amount of damages after 
Underwood died of pneumonia while in cus- 
tody in 1995. Underwood’s attorney, Richard 
W. Rogers IE, charged the county with neg- 
ligence, neglect and improper medical care. 

Charges of negligence against the 
county are also pending in the case of 
Jose Orlando Sanchez-Ortiz who died 
while in custody. Jail officials claim 
Sanchez-Ortiz committed suicide. 

County Abandoned by Insurer 

The $900,000 for Stuart’s death was 
covered by Coregis Insurance Co. of which 
the county paid a $50,000 deductible. Im- 
mediately after the settlement Coregis 


terminated the policy stating, “We are non- 
renewing due to-claims and loss experience. 

So untenable is the position of 
Nueces County Jail that the only insur- 
ance they can get is from the Texas 
Association of Counties at a cost of 
$680,000 annually, a two thousand nine- 
hundred percent increase over the $23,000 
yearly premium of Coregis. 

At least one person, however, is at- 
tempting to clean up the county’s image. 
Whoever it is took the initiative to erase 
over an hour of evidence from the Bobby 
Stuart video tape, depicting Stuart being 
gassed, beaten and restrained to death. 

Source: Corpus Christi Caller-Times 


Behind the Walls: A Guide for Families 
and Friends of Texas Prison Inmates 

by Jorge Antonio Renaud, University of North Texas Press, 2002, 
soft cover, 218 pages, $14.95 
Review by Michael Rigby 


I f you or someone you know is one 
of the nearly 150,000 people in- 
carcerated in a Texas prison, then 
Behind the Walls: A Guide for Fami- 
lies and Friends of Texas Prison 
Inmates is for you. It is an essential 
guide to understanding the myriad 
rules and regulations integral to any 
prison. Unsure of what to do in case of 
a family emergency? See the chapter 
titled Emergencies. Want to know what 
the visiting hours are? Then Visits and 
Phone Calls is the chapter for you. 
Need to know if you can send a pack- 
age? Check out Chapter 10, Mail. 

For the newly incarcerated, Jorge 
Antonio Renaud details the daily routine 
of Texas prison life, including informa- 
tion on benign topics such as food, 
clothing, and work, and on more serious 
topics such as racism, gangs and vio- 
lence. 

After beginning with a short history 
of the Texas prison system, Renaud cov- 
ers everything from intake at the 
diagnostic unit to release and beyond. 
As a Texas prisoner, 1 found the informa- 
tion accurate, informative and 
surprisingly in-depth. Renaud’s writing 
is peppered with personal anecdotes and 
practical advice garnered from his 21 
years inside the walls. 

For readers with legal interests, ma- 
jor court decisions affecting Texas 
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prisoners are referred to throughout 
the book, including the historic Ruiz 
lawsuit which changed nearly every 
facet of Texas prison life. An overview 
of libraries and law libraries is given in 
Chapter 13 and Appendix C contains a 
list of law library holdings. There are 
also chapters on discipline and admin- 
istrative segregation. 

Other helpful appendices include: a 
list of Texas prisons with pertinent infor- 
mation; administrative offices; parole 
officials; medical and dental services; 
custody levels; commissary spending lim- 
its; recreation requirements; and a 
resource list. 

Perhaps one of the most useful items 
in the book is a glossary of Texas prison’ 
terminology. Prison-speak really is a lan- 
guage of its own. We eat “johnnies” (sack 
lunches), we go to “lay-ins” (appoint- 
ments), and we wait on “in and outs” 
(hourly opening and closing of the cell 
doors). 

This book is a must read for all newly 
incarcerated Texas prisoners or for any- 
one wanting to know more about the 
day-to-day life of a loved one in the Texas 
prison system and the rules governing 
their interaction with them. Behind the 
Walls: A Guide for Families and Friends 
of Texas Prison Inmates is published by 
University of North Texas Press, P.O. Box 
3 11336, Denton, TX 76203-1336. ■ 
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Inmates 

by Jorge Antonio Renaud 
with photographs by Alan Pogue 

Written by a Texas inmate trained as an 
observer and reporter, this book spotlights what’s 
good, what’s bad, what works, what doesn’t, and 
examines if practice really follows policy. 

Receive a 25% Discount 

Order by calling: 1-800-826-8911 
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Incarcerated and Living 
with HIV? 

We want to helo. 



Correct HELP 

The Corrections HIV Education 
Law Project 

Correct HELP’S mission is to improve 
the treatment of inmates living with H IV. 
We have worked with inmates and 
institutions to successfully improve 
conditions for inmates with HIV, both 
medically and socially, through 
education and legal advocacy. 

If you have difficulty receiving medical 
treatment, or are being treated 
differently because you are HIV 
positive, write to us. We may be able 
to help you. 

Correct HELP 

PO Box 46276 
West Hollywood, CA 90046 

HIV Hotline: (323) 822-3838 (Collect) 
or (888) 372-0888 (Toll-free) 


August 2003 



DSU-Like Conditions in Massachusetts Prison 
Trigger Due Process Protection 

by Matthew T. Clarke 


T he Supreme Judicial Court of 
Massachusetts has held that the 
Massachusetts Commissioner of Correc- 
tions (MCOC) may not avoid previously 
ordered due process review of prisoners 
placed in non-punitive segregation sim- 
ply by making an entire wing of a prison 
segregation and calling it general popu- 
lation. 

This is a class-action suit in which 
“all prisoners who are now confined or 
may at some point be confined” at the 
Massachusetts Correctional Institution at 
Cedar Junction (the prison) “in any hous- 
ing other than the Departmental 
Disciplinary Unit (DDU)” challenge the 
restrictive conditions of their confinement 
in the East Wing of the prison. Cedar Junc- 
tion is the only maximum security prison 
in the Massachusetts prison system. The 
issue is whether the MCOC “can ignore 
regulations, duly enacted and still in ef- 
fect, which govern the placement of 
prisoners in segregated confinement for 
non-disciplinary reasons.” 

In previous litigation in 1 985, a single 
justice of the Massachusetts Supreme Ju- 
dicial Court ordered the adoption of 
regulations to ensure procedural protec- 
tions before a prisoner can be isolated in 
the prison’s Departmental Segregation 
Unit (DSU) for non-disciplinary reasons. 
Regulations were adopted. 103 Code 
Mass. Regs. 421.00. In 1995, another 
single justice enjoined MCOC’s attempt 
to repeal the regulations. 

On April 3, 1995, following a distur- 
bance, a lockdown began at the prison. 
On April 19, 1995, the MCOC announced 
that gang members would not be allowed 
in minimum security and would be sub- 
ject to transfer to restrictive housing at 
the prison. The prison then expanded 
DSU-like conditions to the larger of its 
two wings. 

Prisoners in both wings are housed 
alone. East Wing prisoners are housed 
under much more restrictive conditions 
than West Wing prisoners. Gang member 
prisoners are allowed out of their cells 
only sixty minutes a day, other East Wing 
prisoners get 90 minutes a day. During 
that time, they must schedule their show- 
ers, recreation, and telephone calls. East 


Wing prisoners do not regularly interact 
with other prisoners and do not partici- 
pate in any collective activities. They are 
virtually segregated from other prisoners, 
eating alone in their cells. 

West Wing prisoners are allowed out 
of their cells for up to fifteen hours a day 
on weekdays and all day on weekends. 
They eat at a common “chow hall.” East 
Wing prisoners also have forty percent 
less canteen privileges than West Wing 
prisoners. 

There are no differences between 
East Wing prisoners and former DSU pris- 
oners with respect to issued clothing, 
religious services, educational opportu- 
nities, or programming. There are almost 
no job opportunities for East Wing pris- 
oners, the DSU had a job program. 

East Wing segregation may be for 
long periods, even the entire sentence. 
Placement in the East Wing is at the 
MCOC’s subjective evaluation of the pris- 
oners. East Wing prisoners are not told 
what they need to do to achieve less re- 
strictive housing. 

Plaintiffs sued in state court alleging 
that they had been placed in the East 
Wing, under conditions similar to DSU, 
without having been given the due pro- 
cess required by 103 Code Mass. Regs. 
421. MCOC claimed that the DSU had 
been eliminated in 1995, and therefore, the 
regulations were no longer valid. Further- 
more, the MCOC claimed that the changes 
in the prison’s administration were neces- 
sitated because “the climate in the state 
prison system has become more danger- 
ous, due no doubt in part to severe 
overcrowding, inmates serving longer 
sentences, increased racial friction and a 
growing number of volatile, often gang- 
affiliated younger inmates.” These were 
the same claims made in 1995 to support 
repeal of the DSU regulations and re- 
jected by the single justice. 

The trial court granted the prison- 
ers’ motion for summary judgment, 
finding that the conditions of confinement 
in the East Wing were essentially the same 
as those in the former DSU and that the 
affidavits submitted by the MCOC to 
oppose the motion for summary judgment 
contained mere conclusory allegations or 


descriptions of conditions in the entire 
prison system without any specific ap- 
plication to the prison. The trial court 
specifically found that the designation of 
the East Wing as “general population” 
was the sort of “pretextual semantic 
change aimed at avoiding compliance with 
regulations” the courts had criticized in 
the past. The MCOC appealed. 

Viewing the evidence in the light most 
favorable to the MCOC, the MA Supreme 
Judicial Court held that the prisoners were 
held in the East Wing in conditions sub- 
stantially similar to those in the former 
DSU. The generalized statements and 
conclusory allegations of the defendant’s 
affidavit neither disproved nor justified 
this. Absent from the record was any 
proof of overcrowding at the prison (as 
opposed to the prison system), evidence 
of changes in the number of prisoners at 
the prison convicted of gang-related 
crimes, or evidence of a decrease in the 
guard-to-prisoner ration at the prison. Fur- 
thermore, even if the conditions of the 
East Wing were a response to gang-re- 
lated violence, prisoners who are violent 
and/or gang members are still entitled to 
due process. In fact, 103 Code Mass. 
Regs. 421.00 was specifically set up to 
provide those prisoners due process. The 
MCOC may not circumvent those due 
process regulations by designating DSU- 
like housing “general population,” a 
pretextual semantic change which does 
not change the constitutionally required 
regulations granting prisoners due pro- 
cess protections. Therefore, the Supreme 
Judicial court affirmed the trial court’s 
granting of summary judgment and re- 
quired the MCOC to afford all prisoners, 
except those housed only briefly for ini- 
tial classification, the procedural 
protections of Code Mass. Regs. 421.00 
before housing them under D SU -like con- 
ditions for non-disciplinary reasons. The 
suit was returned to the trial court for fur- 
ther proceedings to determine the timing 
and manner of safely giving all prisoners 
currently housed in the East Wing for 
non- disciplinary reasons the required due 
process. See: Haverty v. Commissioner 
of Corrections , 776 N.E.2d 973 (Mass. 
2002).H 
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Federal Prisoners Enlisted for Dangerous 
Computer Refurbishing 

by Lonnie Burton 


I n February 2002, it was announced 
that prisoners at a new federal 
prison in California will soon be partnering 
with companies such as Dell, IBM and 
Hewlett-Packard in a program that will 
refurbish and recycle used computers. 
The U.S. Penitentiary in Atwater, CA will 
employ about 350 prisoners in a program 
that has been called “scandalous” and a 
“high-tech chain gang.” 

The Atwater facility, which is under 
the jurisdiction of the U.S. Department of 
Justice (USDOJ). The USDOJ and 
UNICOR, which is the trade name of the 
Federal Prison Industries, have teamed 
up with Dell, IBM, Hewlett-Packard and 
Apple Computers to put prisoners to work 
recycling obsolete computers. But some 
believe the partnership was formed out 
of necessity rather than convenience. 

The components of these old com- 
puters, such as CRT’s (Cathode Ray 
Tubes), plastics, and wiring will expose 
the prisoners to an array of toxic chemi- 
cals and metals such as lead, mercury, 
cadmium, arsenic, and flame retardants, 
among others. 

“Atwater is just the latest and prob- 
ably worst” example of exploiting 
prisoners in the name of providing job 
skills, said Ted Smith, Executive Director 
of the Silicon Valley Toxic Coalition, an 
advocacy group. “It’s pretty clear that it’s 
a way to use a low wage, but really it’s an 
involuntary servitude type of approach 
to dealing with e-waste, and I think that’s 
pretty scandalous.” 

A typical computer contains 4 to 6 
pounds of lead. And the remainder of 
materials in these old computers are so 
dangerous that governments from Europe 
to Japan have banned them from land- 
fills. California bans the CRT monitors from 
landfills, but the United States as a whole 
has seen little governmental action in 
regulating this hazardous waste. 

“The U.S. is the main global laggard 
in this whole issue. Since we have refused 
to embrace producer responsibility, we’re 
relying on prison labor instead,” Smith 
added. 

Another issue that concerns many 
critics is the fact that prison labor is un- 
fair both to prisoners and to the private 
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sector due to wages that are minuscule 
compared to those outside prison gates. 
Unicor general manager Larry Novicky 
defends the low cost of prisoner wages 
by noting the extra security costs and the 
sheer volume of bureaucratic red-tape. 

“My cost structure is so different from 
the private sector. 1 have security costs 
they could never, never imagine,” said 
Novicky. “My staff-to-inmate ratio is so 
different from a foreman-general worker 
ratio. So overall, we’re market competitive.” 

Wages earned from working in the 
recycling program doesn’t all make it to 
the prisoners. The money actually goes into 
an “inmate responsibility” fund, which 
goes to pay child support, alimony, court 
costs, and provides money to prisoners 
upon release. Only a small portion of the 
money earned is allowed to be spent by 
the prisoners at the prison commissary. 

Job security also seems like it won’t 
be a problem for the prisoners. The Na- 
tional Safety Council (NSC) says that 20 
million PCs have become obsolete each 
year in the United States since the late 
1990s. The NSC says it’s just a matter of 
finding enough space for all the unwanted 
computers, which are laden with so many 
toxic materials that improper disposal 
could cause serious health hazards. 

Novicky says that although the pris- 
oner labor is voluntary, “We work them 
very hard, and they enjoy it.” 

But that still doesn’t solve the health 
hazard and toxic waste problem. 

Computers that cannot be cleaned up 
and refurbished for resale are instead 
“mined” for materials such as glass, plas- 
tics and copper wiring. The proximity of 
the prisoners to these materials is what has 
critics and environmentalists concerned. 

“We have issues with that,” said 
Robin Schneider, director of Campaign for 
the Environment, a non-profit environ- 
mental group. “We’re working with 
recyclers to develop a true-stewardship 
pledge, so that if prison labor is used, 
there’s a living wage and decent working 
conditions. At a number of recycling fa- 
cilities, there are high levels of toxic 
exposure.” 

Michell Glaze, spokeswoman for Dell 
defended the company’s use of prison 
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slave labor saying the low wages allowed 
the company to recycle computers 
cheaply. The same reason 80% of e-waste 
destined for recycling in the U.S. is 
shipped to third world countries in Asia, 
mostly China, India and Pakistan. 

On January 9, 2003, activists pro- 
tested Dell’s use of prisoner labor at the 
consumer electronics show in Las Vegas. 
Dell also uses Texas prisoners at the 
Lockhart facility to manufacture computer 
keyboards. 

Even though Glaze defended Dell’s 
use of prison slave labor the computer 
giant dropped its contract with UNICOR 
on July 3, 2003. “Did we hear some com- 
ments from customers and stakeholders” 
Absolutely,” said Dell spokesman, Bryant 
Hilton. “But we didn’t make a decision 
based on pressure,” Hilton stated.® 

Source: CNET News.com, Post 
Intelligencer, Associated Press 
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2002 Supplement 
Columbia Human Rights 


Law Review 


Ordering information 

• Pay by check, money order, or stamps. 

• The 5th Edition is 1008 pages (paper); 
the Supplement is 588 pages (paper). 

• Discounted prices for inmates 
(includes shipping): 

o JLM 5th Ed. and Supplement: $43 
o 5th Edition only: $3 1 
o Supplement only: $12 if 5th Ed. 
previously purchased; $18 if 5th Ed. 
not purchased. 

• For non-inmate and institution price info, 
call 2 12-854-1601, write the address below, 
or email: jmhum@law.columbia.edu 

To order, send payment to 
Columbia Human Rights Law Review 
435 W. 116th St. 

New York, NY 10027 


August 2003 


Probation and Parole Populations Continued to Rise in 2001 


A ccording to the Bureau of Jus- 
tice Statistics (BJS), in a bulle- 
tin released in August 2002, the total 
number of adult women and men under 
some form of correctional supervision — 
jail, prison, probation, or parole — rose 
to 6,592,800 by the end of 2001. Accord- 
ing to the report, “[ajbout 3.1% of the 
U.S. adult population, or 1 in every 32 
adults, were incarcerated or on proba- 
tion or parole at yearend 2001.” This 
represents an increase of about 2.3% 
from year end 2000. The BJS bulletin, 
titled Probation and Parole in the 
United States, 2001 , focuses primarily 
on changes in the probation and parole 
populations. 

The nearly 6.6 million persons in the 
adult correctional population represented 
3,932,751 persons on probation, 731,147 
on parole, 631,240 in jail, and 1,330,980 in 
prison. 

Parole has been the slowest-grow- 
ing portion of the correctional population 
since 1995. The parole population grew 
only about 1.0% in 2001, compared to 
2000. By contrast, the probation popula- 
tion grew 2.8%, the jail population grew 
1.6%, and the prison population grew 
1.1%, compared to 2000. “Offenders on 
probation or parole represented nearly 
71% of all persons under correctional 
supervision at yearend 2001,” the report 
stated. 

In 2001, seventeen states’ parole 
populations shrunk, the largest decreases 
being seen in West Virginia (down 16%) 
and North Carolina (down 12%). Only 
eleven states’ parole populations in- 
creased by 10% or more; the three largest 
increases were seen in Oklahoma (up 



nearly 87%), Idaho (up almost 20%), and 
Arkansas (up 19%). At year end 2001, 
there were about 350 persons per 100,000 
adult residents on parole. Pennsylvania 
had the largest number of parolees per 
100,000 adult residents (921), excluding 
the District of Columbia, California, Texas, 
and Pennsylvania had the three largest 
parole populations. 

The report found that 1 out of every 
5 probationers was female; 1 out of every 
3 probationers was African-American. 
Maine, Colorado, Kentucky, and Virginia 
saw the largest increases in probation 
populations in 2001. Nevada, Arkansas, 
and North Carolina had the greatest de- 
creases in probation populations during 
the same time period. Idaho, Washing- 
ton, and Delaware were the states with 
the largest rates of persons supervised 
per 100,000 adult U.S. residents. The Fed- 
eral probation population decreased by 
0.3% in 2001, while the overall Federal 
correctional population rose. 

Generally, states with the highest 
correctional supervision rates had much 
lower percentages of their correctional 


T he United States Court of Ap- 
peals for the Seventh Circuit held 
that it is not necessary to allege an overt 
act to state a conspiracy claim. The court 
also held that dismissal of a prisoner’s re- 
taliation claim for failure to exhaust 
administrative remedies was proper. 

Wisconsin state prisoner Tony Walker 
brought suit against prison officials and a 
former Governor, alleging that defendants: 
conspired to confine him and other prison- 
ers beyond their mandatory release dates; 
and retaliated against him for using the law 
library and for filing grievances complain- 
ing about prison conditions. 

The district court dismissed the suit for 
failure to state a claim, concluding that Walker’s 
conspiracy claim must be dismissed because 
the complaint failed to allege an overt act, and 
complaints concerning the duration of a 
prisoner’s confinement must be brought in a 
habeas corpus action. The dismissal of 
Walker ’s retaliation claim was based upon his 
failure to exhaust administrative remedies 
within the deadline provided by state law. 


populations in prison or jail. Texas was 
an exception to this trend. The three states 
with the lowest percentage of their cor- 
rectional populations incarcerated were 
Minnesota (8.9% of all persons under 
correctional supervision), Vermont 
(12.1%), and Rhode Island (12.4%). The 
three states with the largest percentages 
of their correctional populations incarcer- 
ated were Mississippi (60.0%), Virginia 
(55.1%), and Nevada (50.7%). The Fed- 
eral government in2001had57.8%ofits 
correctional population incarcerated. The 
average incarceration rate for all states 
was half the federal rate (28.6%, average 
of all states). 

The bulletin is Probation and Pa- 
role in the United States, 2001. It is report 
numberNCJ 195669, dated August 2002. 
One copy of the report is free by writing 
the National Criminal Justice Resource 
Clearinghouse, Post Office Box 6000, 
Rockville, Maryland 20849-6000. The re- 
port can also be downloaded in ASCII or 
portable document format (.PDF) from the 
BJS web site at: www.ojp.usdoj.gov/bjs/. 


The Seventh Circuit reversed the dis- 
missal ofWalker’s conspiracy claim, noting 
that the Supreme Court held in 
Swierkiewiczv. Sorema, N.A, 534 U.S. 506, 
122 S.Ct. 992 (2002) that “there is no re- 
quirement in federal suits of pleading the 
facts or the elements of a claim, with the 
exceptions . . . listed in [Fed.R.Civ.P.j 9.” 
See also Higgs v. Carver, 286 F.3d 437, 439 
(7 th Cir. 2002) and Beanstalk Group, Inc. v. 
AM General Corp., 283 F.3d 856, 863 (7 th 
Cir. 2002). Accordingly, the court held that 
“it is enough in pleading a conspiracy 
merely to indicate the parties, general pur- 
pose, and approximate date, so that the 
defendant has notice of what he is charged 
with.” 

The court also reversed the dismissal 
ofWalker’s retaliation claim, concluding 
that “the record is hopelessly unclear on 
whether he did fail to file a timely grievance 
and, if so, whether any administrative rem- 
edy nevertheless remained open to him.” 
See: Walker v. Thompson, 288 F.3d 1005 (7"' 

Cir. 2002). H 


Overt Act Unnecessary to Allege 
Conspiracy Claim in 7th Circuit 
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U.S. Supreme Court Upholds California’s 
Harsh Three-Strikes Law 


I n two 5 to 4 decisions, the U.S. 
Supreme Court ruled that 
California’s harsh “three strikes and 
you’re out’’ law is not grossly dispro- 
portionate in violation of the Eighth 
Amendment nor is it “contrary to, or an 
unreasonable application of [as approved 
by the U.S. Supreme Court], clearly es- 
tablished federal law” as required under 
28U.S.C. §2254(d)(l). 

All states now have recidivist of- 
fender sentencing laws, but arguably 
none is harsher than California’s “third 
strike,” 1994 Penal Code §667(b). While 
most states punish only serious/violent 
repeat offenses, California’s scheme per- 
mits the third offense to be “any” felony 
- no matter how innocuous. As a result, 
over 350 of California’s 25,000 life pris- 
oners today are serving 25-life “third 
strike” sentences solely for committing 
“petty theft with a prior” - an offense that 
by itself is a “wobbler” - that is, at the 
sentencing judge’s discretion, either a 
misdemeanor or a felony. Other recidivists 
are “struck out” for such crimes as drug 
possession, felony drunk driving, or fail- 
ing to register as a sex offender when 
moving out of state. There is no “wash- 
out” grace period; qualifying “strikes” 
can even include juvenile offenses. 

Gary Ewing, a recidivist having four 
prior serious or violent felony convictions, 
was convicted of felony grand theft for 
stealing three $399 golf clubs. Although 
the sentencing court had discretion to re- 
duce the charge to a misdemeanor (CA 
Penal Code § 17(b)), it declined to do so, 
instead salting Ewing away for life, which 
the CA Court of Appeal upheld. On peti- 
tion for writ of certiorari to the US Supreme 
Court, Ewing complained that such a sen- 
tence was both grossly disproportionate 
to the crime and a violation of his Eighth 
Amendment protection against cruel and 
unusual punishment. 

Leandro Andrade, a seven time re- 
cidivist for burglaries and possession of 
marijuana, was convicted of boosting 
$68.64 worth of video tapes from a K- 
Mart in 1995 and, again at the “wobbler” 
discretion of the trial court, was felony 
sentenced under the Three-Strikes law 
to 50 years to life. According to his pre- 
sentence report, Andrade, a drug addict, 
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“always does something stupid” when he 
paroles. The Ninth Circuit US Court of 
Appeals granted Andrade relief (see: 
270 F.3d 743) by declaring California’s 
Three-Strikes law “unconstitutional as 
applied.” Specifically, it reversed the 
US District Court (C.D.Cal.) ruling that 
such a sentence did not offend the 
Eighth Amendment as “an unreasonable 
application of clearly established Supreme 
Court law” - a ruling that the Supreme 
Court now re -reversed. 

Eighth Amendment protection against 
cruel and unusual punishment was the fo- 
cus of the Court’s review. Both Andrade 
and Ewing attempted to contrast the prin- 
ciples in Harmelin v. Michigan, 501 U.S. 
957 (1991), wherein the Court had sanc- 
tioned Michigan’s first-termer punishment 
of life-without-parole for possession of a 
specified quantity of drugs. Their hope was 
that a seemingly less egregious commit- 
ment offense would stir the Court’s 
sympathy against Draconian sentences for 
admittedly misdemeanor behavior. 

However, the slim Supreme Court ma- 
jority ruled that California had a legitimate 
goal of deterring and incapacitating repeat 
offenders. While the non-serious/ 
violent third offense might not 
endanger society by itself, it was 
the recidivist behavior that Cali- 
fornia was protecting itself from - 
which did not ipso facto run afoul 
of the prisoners’ Eighth Amend- 
ment protections, either under the 
“cruel and unusual” umbrella or the 
“grossly disproportionate” formu- 
lation. The majority further ruled 
that Harmelin established the 
“clearly established US Supreme 
Court precedent” - from which it 
plainly declined the invitation to 
budge. Accordingly, the Court 
upheld the California Court of Ap- 
peal and reversed the Ninth Circuit. 

The dissent in Andrade dis- 
agreed that a recidivist 
punishment could be considered 
“proportionate” when it was 
twice the punishment for the trig- 
gering offense. Simply stated, the 
dissent could not countenance a 
ruling that essentially said that 
no state-sanctioned term could 
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ever be harsh enough to trigger the “dis- 
proportionate” threshold. 

The same four justices, dissenting 
in Ewing, conducted a thorough review 
of all other states’ recidivist sentencing 
laws, and found that in 33 states, Ewing 
could have received no more than a ten 
year sentence, in four more, no more than 
15 years and in yet four more, no more 
than 20 years. In nine other states, a 25- 
life sentence was possible, but in 4 of 
those states, the offender would be eli- 
gible for parole before doing 25 years 
[California’s minimum is 25 years]. Be- 
cause California’s statute requires a 
recidivist to suffer three times what other 
states require, the dissent opined that it 
failed the gross disproportionality test of 
the Eighth Amendment. 

As a result, Ewing and Andrade will 
probably die in prison under California’s 
extant no-parole policy, unless a voter 
initiative movement eventually succeeds 
in reenacting the “third strike” require- 
ment to be another serious or violent 
crime. See: Ewing v. California, 123 S.Ct. 
1179 (2003); Locky’erv. Andrade, 123 S.Ct. 

1166 (2003). H 
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News in Brief 


California: On May 2, 2003, Gary 
Culverson, 25, and Van Kopp, 37, were 
arrested on charges that they assaulted 
Casey Humphrey, 18, a prisoner at the 
Monroe Detention Center in Yolo County. 
Culverson and Kopp were employed as 
guards at the jail’s intake area but the as- 
sault occurred in the segregation unit of 
the facility. According to a citizen’s com- 
plaint signed and filed by ten jail prisoners 
who witnessed the assault and which led 
to the investigation and filing of criminal 
charges, Culverson and Kopp assaulted 
Humphrey on April 1, 2003, after he re- 
fused to be moved to a different area of 
the jail. The guards were released on 
$35,000 bail and are on administrative 
leave pending resolution of the criminal 
charges. On April 2 a number of prison- 
ers in the jail segregation unit staged a 
ten day hunger strike to protest the beat- 
ing and also flooded their cells. 
Apparently beatings of prisoners are 
common in the jail, while investigations 
and criminal prosecutions are not. 

California: On May 22, 2003, Kim- 
berly Lewis, 48, a male guard at the R.J. 
Donovan Correctional Facility in San Di- 
ego was sentenced by San Diego county 
judge Browder Willis to one year in jail 
after being convicted of sodomizing a gay, 
male prisoner at the facility on several oc- 
casions. (See previous NIB sections for 
details). Lewis pleaded guilty to one 
felony count of having sexual contact 
with a prisoner. The victim saved Lewis’ 
semen after two bouts of oral rape and 
mailed it to his sister for testing by po- 
lice. Lewis’ lawyer contended the sex was 
consensual. The victim disagreed. Cali- 
fornia is among the states that criminalize 
all sex between staff and prisoners. Lewis 
also sought leniency by arguing he was 
his wife’s caregiver and his wife suffered 
from multiple sclerosis. No word from Mrs. 
Lewis on her views of her husband’s es- 
capades. 

California: On May 22, 2003, 
Monica Tyson, 44, a San Francisco jail 
release evaluator was charged in San 
Francisco county superior court with so- 
liciting and accepting a bribe from a jail 
prisoner in exchange for giving the pris- 
oner a favorable jail release evaluation. 
The unidentified female prisoner, de- 
scribed as a repeat offender, promptly 
reported to police that Tyson had extorted 


her for $300 and accepted a $ 1 00 payment 
from her for a favorable recommendation. 
“She didn’t like the idea of being shaken 
down,” said assistant district attorney 
Bob Ring. Tyson was employed by the 
San Francisco Pretrial Diversion 
Project, a non profit organization em- 
ployed by the local courts to screen 
and release suitable detainees on bond 
and electronic monitoring while they 
await trial. 

Florida: On May 29, 2003, Tracy 
Wright, 31, and Darrell Jenkins, 35, pris- 
oners at the Washington Correctional 
Institution in Chipley, allegedly attacked 
five prison guards in the facility’s recre- 
ation yard. The prisoners used bats and 
horseshoes to carry out the attack that 
left one guard in critical condition. Prison 
officials claim the prisoners carried out 
the attack in order to be transferred to 
prisons in South Florida. Instead, they 
were moved to the Florida State Prison in 
Starke. Several prisoners who came to the 
aid of the attacked guards were also trans- 
ferred to other prisons to protect them 
from possible retaliation by other prison- 
ers. 

Idaho: On May 22, 2003, Dan John, 
40, a guard at the North Central Idaho 
Correctional Institution was sentenced to 
six years in prison after being convicted 
of raping the 16 year old daughter of an- 
other prison employee in August, 2002. 

Iowa: On April 30, 2003, Shaun 
Rucker, 34, an Indianola probation and 
parole officer for 14 years, was arrested 
during his lunch break on marijuana 
charges. Rucker’s co-workers complained 
to police that Rucker would frequently 
return from his lunch breaks smelling of 
marijuana. An investigation by police 
concluded Rucker was indeed smoking 
the demon weed on his lunch breaks. 
Rucker was arrested in his car and police 
found marijuana and a pipe to smoke it 
in. 

Michigan: On April 30, 2003, six chil- 
dren at the Wolverine Secure Treatment 
Center in Township were charged with 
rioting at the maximum security juvenile 
prison. Three prison employees were in- 
jured in the incident. 

Mississippi: On May 20, 2003, 
Steven Farris and his mother Cheryl Beaty 
were convicted in Carthage of conspir- 
ing to allow Farris to escape from the 


Walnut Grove Correctional Facility in 
October, 2001, where F arris was serving a 
life sentence for killing a jail guard. 

Puerto Rico: In May, 2003, the 
territory’s prison system announced it 
was in the process of purchasing an elec- 
tronic system to detect prisoners’ use of 
cell phones in prison. Prison officials claim 
that prisoners regularly use cell phones 
to conduct criminal activities from their 
prison cells. 

South Dakota: On May 6, 2003, 
Christopher Fonseca, 29, a prisoner at the 
South Dakota State Penitentiary in Sioux 
Falls, pleaded guilty to first degree mur- 
der charges for strangling his cellmate, 
Andrew Young, 23, in July, 2002. In ex- 
change for his plea, Fonseca was 
promised a single cell by prison officials, 
presumably for life. 

Texas: On May 1, 2003, 15 prisoners 
were injured in a fight at a Corrections 
Corporation of America operated Eden 
Detention Center in Eden. No guards 
were injured in the thirty minute melee. 

Utah: On May 12, 2003, Louis 
Poleate, 44, a guard at the Utah State 
Prison in Draper pleaded guilty to one 
count of custodial sexual relations for rap- 
ing a 19 year old female prisoner at the 
prison on September 17, 2002. Poleate had 
originally been charged with first degree 
felony rape for attacking the woman. The 
victim has since been released from prison 
and has attempted suicide twice. 

Washington: On April 25, 2003, 
Joyce Lingle, 46, an employee at the Ma- 
son County Juvenile Detention Center in 
Shelton was accused by prosecutors of 
prescription fraud in Mason county su- 
perior court. Prosecutors claim Lingle 
used fraudulent prescriptions to obtain 
Hydrocodone on 14 occasions from 
Shelton area pharmacists. Lingle’s hus- 
band, Jerry, is a sergeant with the Shelton 
Police Department. Bob Sauerlender, a 
manager at the juvenile jail, said Lingle 
“is not coming to work” pending the out- 
come of the investigation. 

Washington: On May 23, 2003, 
Catherine Wortham, 36, was found dead 
in her cell at the Spokane jail. Wortham 
had been booked into the jail on May 18 
for investigation of three counts of pos- 
sessing stolen property and two counts 
of forgery. The cause of death was not 
immediately known. B 
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Failure-To-Protect Suits Difficult In Eighth and Ninth Circuits 


T he Eighth and Ninth Circuits 
have handed down rulings which 
will make it more difficult for prisoners or 
their survivors to win failure -to-protect 
suits. 

Thomas Martin Alfrey was a federal 
prisoner serving his sentence in Oregon, 
William Edward Tucker was an Arkansas 
state prisoner. Both were murdered by 
other prisoners while prison officials un- 
dertook no, or ineffective action to 
protect them. 

Alfrey reported to guards that his 
cell partner, Daniel Castro, a state pris- 
oner serving his sentence in the federal 
prison, had threatened to “kill him, wrap 
him up in paper, and hang him on the 
door for Martin Luther King Day.” The 
guards responded by having the cell 
searched, but did not run a computer 
database check to see if Castro had a his- 
tory of violence against cell partners. The 
cell search turned up nothing and the 
guards refused to move either Castro or 
Alfrey to another cell. 

The guards ordered Alfrey to return 
to his cell. When he arrived, Castro fa- 
tally strangled him and left him on the 
floor with a rope around his neck. The 
personal representative of Alfrey ’s estate 
sued the guards and the warden under 
the Federal Tort Claims Act (FTCA), 28 
U.S.C. §2674, and, pursuant to Bivens v. 
Six Unknown Agents of the Federal Bu- 
reau of Narcotics, 403 U.S. 388 (1971), 
claiming that prison officials: (1) negli- 
gently placed him in the cell with Castro 
without having first performed a 
nondiscretionary “Central Inmate Moni- 
toring” (CIM) evaluation on Castro, (2) 
negligently failed to investigate Castro’s 
history of prison violence on a computer 
database after the threats were reported, 
(3) and negligently failed to find the mur- 
der weapon during a cell search. 

The district court granted the defen- 
dants’ motion for summary judgment and 
appeal was taken. The Ninth Circuit held 
that, under the “discretionary function” 
clause of the FTCA, 28 U.S.C. § 2680(a), 
the district court properly dismissed all 
claims because they involved the exer- 
cise or performance of functions left to 
the discretion of the prison officials for 
which government officials cannot be 
sued. The one exception was the failure 
to perform the non-discretionary CIM 
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evaluation. The Ninth Circuit also held 
that the suit failed to state a claim under 
Bivens because it failed to contain 
“nonconclusory allegations containing 
evidence of unlawful intent,” as required 
by the Ninth Circuit’s heightened plead- 
ing standard for Bivens suits set forth in 
Branch v. Tunnell, 937 F.3d 1382 (9th Cir. 
1991). Thus, the Ninth Circuit upheld the 
dismissal of all the Bivens claim and all 
the FTCA claims except that involving the 
CIM evaluation and reversed the case in 
part, returning it to the district court for 
additional proceedings on the CIM evalu- 
ation claim. 

In this case, the Ninth Circuit used a 
tortured analysis in which it stated that, 
because federal regulations expressly 
give prison officials discretion in how to 
respond to threats by prisoners, they 
could not be sued over how they chose 
to respond to such a threat. In a well-rea- 
soned dissenting opinion. Judge Tashima 
noted that what was at issue was not the 
discretionary function of whether to per- 
form a cell search, but the non- 
discretionary function of how to perform 
a cell search once the decision to search 
a cell has been made. 

In a somewhat similar case, Tucker 
was attacked in his sleep in a prison bar- 
racks and beat to death by prisoners led 
by a prisoner he had been arguing with 
earlier in the day. This occurred shortly 
after a guard made rounds and turned out 
the lights. His estate’s co-administrators 
sued the guard, the prison’s warden and 
the director of the prison system under 
42 U.S.C. § 1983 in federal district court, 
alleging they failed to protect Tucker or 
failed to train the guard properly. 

The district court denied defendants’ 
motion for summary judgement which was 
based on qualified immunity. Defendants 
filed an interlocutory appeal. The Eighth 
Circuit held that the defendants were en- 
titled to qualified immunity and reversed 
the case for dismissal. 

In making its decision, the Eighth 
Circuit held that the plaintiffs had failed 
to show that the guard displayed a “de- 
liberate, callous, or reckless disregard for 
Tucker’s safety.” This was true even if 
the court accepted plaintiffs’ allegations 
that the guard failed to properly perform 
his inspection, misinterpreted an earlier 
dispute between Tucker and the leader of 
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the murdering prisoners as a friendly dis- 
cussion, and failed to enter the barracks 
after the beating began. There was no 
evidence that the murder was reasonably 
foreseeable and the allegation of im- 
proper supervision of the barracks was 
one of negligence (which may not be 
brought under § 1983). In an act of omni- 
science, the Eighth Circuit held that it 
didn’t matter that prison regulations pre- 
vented the guard, who had the keys to 
the barracks, from entering the barracks 
once the attack began as he would not 
have been able to intervene in time to save 
Tucker anyway. The failure-to-train claim 
failed because defendants showed that 
the guard had been to a six-week training 
academy and received on-the-job train- 
ing. Under circuit precedent, this proves 
proper training. 

Alfrey was reversed for further pro- 
ceedings on the CIM evaluation claim and 
Tucker was reversed for dismissal. See: 
Alfrey v. United States. S., 276 F.3d 557 
(9th Cir. 2002), and Tucker v. Evans, 276 
F.3d 999 (8th Cir. 2002). H 
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The PLRA Does Not Change Leave To Amend Rule 

by Bob Williams 

T he Third Circuit Court of Ap- On appeal, Grayson only challenged §1997e(c)(l), applicable to conditionsof 

peals has held that the Prison the dismissal of the Jail. The Court found confinement challenges, provide for dis- 

Litigation Reform Act (PLRA) does not that since no policy of deliberate indiffer- missal at any time if the above grounds are 

mandate dismissal of an indigent litigant’s ence was alleged, nor were allegations found. All three could apply in this case, 

deficient complaint without leave to made of other prisoners suffering medi- The Court found that §1915A was 
amend, where the amendment would not cal deprivations, the district court not implemented by the district court and 

be futile or inequitable, even if the plain- “correctly concluded that Grayson’s fil- thus not at issue. Similarly, §1997e(c)(l) 

tiff does not seek leave to amend. ings were inadequate.” The Court found, “does not support the court’s failure to 

Norman Grayson had knee surgery however, that the district court erred in grant leave to amend” under Shane v. 

while confined in Pennsylvania’s not informing Grayson that he had leave Fauver, 213 F.3d 113 (3d Cir. 2000). The only 

Mayview State Hospital in 1998. He was to amend to correct the complaint’s defi- remaining issue is whether the provisions 

then transferred to the Allegheny County ciencies even though Grayson did not of§1915(e)(2)shouldbetreateddifferently 

Jail where his “leg ropes” were confis- seek leave to amend. fromthesimilarprovisionsof§1997e(c)(l). 

cated and he was denied medical Expressly informing a plaintiff he can Both provisions borrow language from 

treatment. He then reinjured his knee when amend a pro se complaint was established F.R.C.P. 12(b)(6). The Court then extended 

a defective handrail gave way and he fell under pre-PLRA precedent and the Court its holding in Shane that Congress did not 

in a stairwell. After being transferred to found the PLRA did not change this re- intend “such a harsh, and seemingly point- 

the Camp Hill Prison it was still several quirement. There are several statutes less, result” as dismissal without leave to 

weeks before he received any treatment, amended by the PLRA which provide for amend. The pre-PLRA rule is retained. 

Grayson filed a § 1 983 complaint but dismissal based on such grounds as frivo- Other circuits, including the Second, 

named no individuals, only the facilities, lous or malicious action, failure to state a Ninth, and Tenth have reached similar 

The Hospital and Prison moved for dis- claim, and seeking damages from a defen- interpretations. The Sixth circuit, how- 

missal on Eleventh Amendment immunity dant immune from damages. 28 U.S.C. ever, has held that since the PLRA 

grounds and the Jail moved for dismissal § 191 5A, applicable to prisoner suits, “pro- authorizes sua sponte dismissals it has 

for Grayson’s failure to plead “a policy, vides a screening process to separate removed the discretion to permit amend- 

practice, or custom of deliberate indiffer- cognizable claims from those lacking merit.” ment and avoid the dismissal. See: 

ence toward prisoners’ requests for 28U.S.C. § 1915(e)(2), applicable to informa Grayson v. Mayview State Hospital, 293 

medical treatment.” pauperis proceedings, and 42 U.S.C. F.3d 103 (3rd Cir. 2002). ® 

Illinois Settles Visitor Strip Search Suit for $237,000 

by Matthew T. Clarke 

I n 2001, the Illinois Department of certiorari. The DOC then offered to settle officials must have a good reason for re- 
Corrections (DOC) has settled a for $237,000. quiring the strip searches and assumed 

lawsuit by visitors who claimed strip The People’s Law Center, also filed the conduct was lawful.” 

searches conducted during their visit to a suit on behalf of Delores Smith, Mary In all cases, the visitors were told that 

the Pontiac Correctional Center (PCC) Thompson, Sharon Walston, Nicole they would not be allowed to visit if they 

were unconstitutional. Watley, Desiree Weekly and Marlene did not submit to a strip search. Most 

In 1997, Marylin Tompkins and Jess Weekly in the same court subsequent to were told that the strip searches were ran- 

Burgess filed suit in federal district court in filing Burgess. They were allegedly un- dom. However, random strip searches are 

Peoria, IL, alleging violations of their Fourth constitutionally strip searched when unconstitutional and jury awards for 

Amendment right to be free from unrea- visiting prisoners on Illinois’s death row. them have exceeded a half million dollars 

sonable searches was violated when PCC Smith, etal. v. Lowery, et al., No. 97-1355. per plaintiff in some cases, 

officials required them to submit to strip Three additional cases involving women Furthermore, the log books main- 

searches prior to visiting prisoners with- unconstitutionally strip-searched prior to tained by the prison showed scant 

out having reasonable suspicion of non-contact visits have also been filed in amounts of contraband from the strip 

wrongdoing. Attorneys Janine L. Hoft and the court. Smysor v. Lowery, et al. (No. searches. For instance, “in 1 997, no con- 

Janis Suslerofthe People’s Law Office in 99-1253), Smith, A. v. Lowery, etal. (No. traband whatsoever was recovered for 

Chicago represented the plaintiffs. 99-1255), and Alexander v. Lowery, et al. the 40 strip searches itemized in the 

The district court granted plaintiffs (No. 00-1433). According to Ms. Hoft, gatehouse logbook.” A total of 850 strip 

summary judgment and the DOC ap- “many additional individuals contacted searches were conducted over a 4 1/2- 

pealed. The Seventh Circuit upheld the us after the statute of limitations had run. yearperiod. See: Bwgess v. Lowery, USDC 

district court’s decision. Burgess v. .... after media reports confirmed theiiTin- CD IL, Case No. 97-1244.® 

Lowery, 201 F.3d 942 (7th Cir. 2000), [PLN gering doubts about the lawfulness of 

Apr. ‘01]. The U.S. Supreme Court de- being strip-searched. Many prison visi- Sources: The Pantograph, private corre- 

nied the DOC’s petition for a writ of tors erroneously believed that prison spondence with Janine L. Hoft 
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Legal Research or All Things Censored FREE with A 
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Legal Research: How to Find and Understand the Law, 7th ed., 

by Stephen Elias and Susan Levinkind; Nolo Press, 392 pages. $19.95. 
Comprehensive and easy to understand guide on researching the law. 
Explains case law, statutes, digest and much more. Includes review 
questions, library exercises and practice research 
problems. A must for the novice pro se litigant. 1005 |__1 

All Things Censored: Mumia Abu-Jamal, edited by Noelle Hanra- 
han, Seven Stories Press, 303 pages. $14.95. Includes seventy-five 
articles written by Abu-Jamal. Attacks capital punishment as a dis- 
criminatory practice and critiques the bloated and de- 
humanizing law enforcement system. 1040 

The Criminal Law Handbook: Know Your Rights, Survive the System, 

Attorneys Paul Bergman & Saia J. Bennan-Barrett; Nolo Press, 608 pages. 
$34.99. Explains what happens in a criminal case from being arrested to sen- 
tencing, and what your rights are at each stage of the process. 

Uses an easy to understand question and answer format. 1038 

Represent Yourself in Court: How to Prepare & Try a Winning Case, 

Attorneys Paul Bergman & Sara J. Bennan-Banett; Nolo Press, 528 pages. 
$34.99. Breaks down the trial process in easy-to-understand steps so you can 
effectively represent yourself in court. The authors explain I 
what to say, in court, how to say it, where to stand, etc. 1037 

Writing to Win: The Legal Writer, Steven D. Stark. Main Sheet Books, 

288 pages. $15.95. Explains the writing of effective com- 1 

plaints, responses, briefs, motions and other legal papeis. 1035 |__| 

Law Dictionary, Random House, 640 pages. $17.95. Up-to-date law 

dictionary includes over 8,500 legal terms covering all types 

of law. Explains words with many cross-references. 1036 |__1 

Finding the Right Lawyer, by Jay Foonberg; American Bar Assoc., 
256 pages. $19.95. Provides guidance for hiring a lawyer, including 
how to determine your legal needs, fee payments, how to 

evaluate a lawyer’s qualifications, and much more. 1015 

NEW TO PLN! The Blue Book of Grammar and Punctuation, Jane 
Straus, 68 pages, 8-1/2 x 1 1. $11.95. Self-teaching guide on all aspects 
of grammar and punctuation by an educator with experience teaching 
English skills to prisoners. Is both a reference and a work- 
book with exercises and answers provided. 1046 

NEW TO PLN! Everyday Letters For Busy People, by Debra 
Hart May, Career Press, 288 pages. $16.99. Hundreds of sample 
letters that can be adapted for most any purpose. Includes many 
letters to government agencies and officials. Lots of I 
tips and guidelines for writing effective letters. 1048 |__1 

Prisoners’ Guerrilla Handbook to Correspondence Programs in the 
U.S. & Canada, by Jon Marc Taylor, Biddle Pub., 341 pages. $24.95. In- 
cludes contact info and outlines courses offered by over 250 education provid- 
ers. Info on high school, vocational, paralegal, law, college 
and graduate courses. One of a kind prisoner resource. 1 047 l__l 

NEW TO PLN! Blue Collar Resumes, by Steven Provenzano, Career 
Press, 224 pages. $11.99. Includes hundreds of sample resumes for every type 
of job. Helps identify opportunities, what work is best for you, 
and how to present your strengths to an employer. 1051 |__1 

NEW TO PLN! Seize the Day! 7 Steps to Achieving the Extraor- 
dinary in an Ordinary World, by Danny Cox and John Hoover, 
Career Press, 256 pages, $14.99. Provides 7 common sense steps to 
changing your expectations in life and envisioning yourself as being 
a successful and respected person — which is essential 
to changing the course of one’s life. 1052 


••••••• 

:Actual Innocence or Roget’s Thesauraus AND either: 
•Webster’s English or Spanish Dictionary FREE with a 3-| 
: year PLN Subscription! <be sure and specify which dictionary you want!) : 
: Actual Innocence: Five Days to Execution and Other Dispatches fromj 
; the Wrongly Convicted, updated pb., by Barry Scheck, Peter Neufeld; 
: and Jim Dwyer; Penguin Putnam, 432 pages. $9.99. Two of O.J.’s at-! 
; tomies explain how defendants are wrongly convicted on a regular basis. ; 
: Detailed explanation of DNA testing and how it works to free the innocent. ! 
; Devastating critique of police and prosecutorial misconduct ; 

I and the system that ensures those abuses continue. 1030 |__[ j: 

• Roget’s Thesaurus, 717 pages. $5.99. Over 11,000 words listed alphabets • 
; cally linked to over 200,000 synonyms and antonyms. Sample sentences and : 

• parts of speech shown for every main word Covers all levels 1; 

; of vocabulary and identifies informal and slang words. 1045 |__[ j: 

: Webster’s English Dictionary, Newly revised and updated. 75,000+! 
; entries. $5.99. Includes tips on writing and word usage, and has updated ; 
I geographical and biographical entries. Includes latest 
; business and computer terms. 1033 j; 

; Spanish-English/English-Spanish Dictionary, 60,000+ entries, Ran- : 

• dom House, $5.99 Two sections, Spanish-English and English-Spanish. • 

; All entries listed from A to Z. Hundreds of new words. I! 

• Includes Western Hemisphere usage. 1034 |j 

Capital Crimes, by George Winslow, 360 pages. $19.00. Explains how 

economic policies create and foster crime and how corporate 

and government crime is rarely pursued or punished. 1 024 |__1 

Lockdown America: Police and Prisons in the Age of Crisis, by Christian 
Parenti, Verso, 290 pages. $17.00. Documents and has first had reporting on 
law enforcement’s war on the poor. Covers paramilitary 
policing and SWAT teams, the INS and prisons. 1002 

The Perpetual Prisoner Machine: How America Profits from Crime, by 

Joel Dyer, 318 pages. $19.00. Exposes how private prisons, banks, investors 

and small companies profit from the prison industrial 

complex, and prison growth adds to revenue & profits. 1025 |__1 

Crime and Punishment In America, by Elliott Currie, 230 pages. 
$12.95. Refutes arguments in favor of prison building as a crime solution. 
Demonstrates crime is driven by poverty and discusses 
proven, effective means of crime prevention. 1019 

Twice the Work of Free Labor: The Political Economy of Convict 
Labor in the New South, by Alex Lichtenstein; Verso. 264 pages. 
$19.00. History of prison slave labor in industrializing the post civil war 
Southern economy. Explains how prison slavery was an integral part of the 
American economy in the post civil war era. Puts today’s 
prison slave labor practices into context. 1012 l__l 

States of Confinement: Policing, Detention and Prison, revised 
and updated edition, by Joy James; St Martins Press, 368 pages. 
$19.95. Activists, lawyers and journalists expose the 
criminal justice system’s deeply repressive nature.1032 l__l 

Ten Men Dead: the story of the 1981 Irish hunger strike, by 

David Beresford; Atlantic Monthly Press, 334 pages. $13.50. Relies 
on secret IRA documents and letters smuggled out from the IRA 
political prisoners during their 1981 hunger strike at 
the infamous Long Kesh prison in Belfast. 1 006 

BOP Occupational Training Programs Directory, Bureau of Pris- 
ons. 105 pages. $10.00. Reprint of the BOP’s directory listing all 
vocational and continuing education programs available to prisoners 
in every federal prison. Invaluable if considering a 
training or education transfer. 1053 
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Hepatitis and Liver Disease: What you Need to Know, by Melissa 
Palmer, MD, 457 pages. $14.95. Describes symptoms & treatments of 
hepatitis B & C and other liver diseases. Includes medications! 
to avoid, what diet to follow and exercises to perfonn. 1031 

Prison Nation: The Warehousing of America’s Poor, ed. by Tara Herivel 

and Paul Wright, 332 pages, $19.95. Exposes the dark side ofl 

the U.S.'s ‘lock-em-up’ political and legal climate. 1041 |__| 

Criminal Injustice: Confronting the Prison Crisis, by Elihu 
Rosenblatt; South End Press, 374 pages. $18.00. A| 

radical critique of the prison industrial complex. 1009 

Prison Writing in 20th Century America, by H. Bmce Franklin; 
Penguin, 1998, 368 Pages. $13.95. From Jack London to George Jack- 
son, this anthology provides a selection of some of the bestl 

writing describing life behind bars in America. 1 022 |__| 

Soledad Brother: The Prison Letters of George Jackson, by George 
Jackson; Lawrence Hill Books, 368 pages. $16.95. Lucid explanation of 
the politics of prison by a well-known prison activist. Morel 
relevant now than when it first appeared 30 years ago. 1016 1__| 

The Politics of Heroin: CIA Complicity in the Global Drug 
Trade, by Alfred McCoy; Lawerence Hill Books, 634 pages. $32.95. 
Latest Edition of the scholarly classic documenting U.S. I 
government involvement in drug trafficking. 1014 

No Equal Justice: Race and Class in the American Criminal Justice 

System, David Cole; The New Press, 218 pages. $15.95. Shows how 
the criminal justice system perpetuates race and class! 
inequality, creating a two tiered system of justice. 1028 

New to PLN! Machinery of Death: The Reality of America’s 
Death Penalty Regime, By David Dow and Mark Dow, Routledge, 
304 pages. $17.95. Reveals how race and poverty matter, how inno- 
cent people end up on death row and how constitutional! 
rights are ignored by state and federal judges. 1043 

Acres of Skin: Human Experiments at Holmesburg Prison, Allen 
Hornblum; Routledge, 297 pages. $16.00. Exposes the use of prison- 
ers in medical, commercial and military experiments! 
until the mid 1970s. 1020 


Marijuana Law: A Comprehensive Legal Manual, by Richard Boire, 
Ronin, 271pages. $17.95. Examines how to reduce the probability of arrest 
and successtul prosecution for people accused of the use, sale or possession of 
marijuana. Invaluable information on legal defenses, search] 
and seizures, surveillance, asset forfeiture and drag testing. 1008 1__| 

Prison Madness: The Mental Health Crisis Behind Bars, by Teny 
Kupers & Jossey Bass, 245 pages. HARDBACK ONLY. $25.00. 
Psychiatrist writes about the mental health crisis in American prisons 
and jails. Covers all aspects of mental illness, prison rape, racism, 
negative effects of long term isolation in control units and much more. 
Prisoners please include any required authorization 
form for a hard-cover book with your order! 1 003 

Prison Masculinities, edited by Don Sabo, Terry Kupers and Willie 
London, Temple Univ. Press, 296 pages. $24.95. Explores how prisons 
mirror the worst aspects of society-wide gender relations.] 

Includes essays by activists, academics, and prisoners. 1039 |__1 

With Liberty for Some, by Scott Christianson, 360 pages. $18.95. 
Solidly documents imprisonment in the U.S. to the present.] 

Puts tlie prison system in a historical context. 1026 

The Celling of America: An Inside Look at the U.S. Prison Industry, 

edited by Daniel Burton Rose, Dan Pens and Paul Wright; Common 
Courage Press, 1998, 264 Pages. $19.95. The Prison Legal News 
anthology that in 49 essays presents a detailed “inside’' look at the 
workings of the criminal justice system today. 1001 

Spanish Edition Now Available for $19.95 1044 

PLN Article Indexes provide detailed information about all PLN 
articles including title, author, issue, page number, topics covered, 
case names, and citations, the state or region covered and if it is state, 
BOP or jail specific. Can be searched on over 500 subjects, such as 
medical neglect and sexual assault. 

1990-1995 Index, over 325 pages $22.50 for any purchaser. I I 

1996-1998 Index, over 325 pages $22.50 for any purchaser. I I 

1999-2001 Index, over 325 pages $22.50 for any purchaser. I I 

2002 Index, over 1 00 pages $10.00 for any purchaser. i ! 
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Know Your Rights! 


Get The Hands-On Guides 
That Have Helped Thousands 


Buy Your Copy Today! 

Due to budget cuts, if 
you don’t buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your copies 
today to make sure 
you have the hands- 
on help £ 

you need! JjLf 


Prisoners’ Self-Help Litigation Manual, 3rd Edition us$32.95 


Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston andDaniel Manville, this valuable publication includes an outline of Federal and State legal sys- 
tems and relevant terminology. This essential resource will help you to understand your rights, and will 
present possible remedies. 

This publication includes: 

• Conditions of Confinement • Civil Liberties in Prison • Equal Protection of the Laws 

• Procedural Due Process • Litigation • Pre-Ttial Detainees’ Rights • Action, Defenses and Relief 
•Legal Research and Writing 


Introduction to the Legal System of the United States US$29.50 


This publication will help you to understand the fundamental principles of the United States legal sys- 
tem. Written by E. Allan Farnsworth, Professor of Law at Columbia University School of Law, this text 
has been required introductory reading in law schools for nearly 20 years. 
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• Historical Background • Legal Education • Legal Profession • The Judicial System 

• Secondary Authority Classification • Procedure • Private Law • Public Law 


Statutes 


and Oral Argument, 8th Edition uss35.oo 
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Oceana jjP* effective and persuasive in court. One of the authors has more than twenty years of experience as a trial 
_ , _ judge in the U.S. Courts of Appeals, and in this book he shares the secrets to success. 

Publications, Inc. 

This book includes current explanations relating to Courts of Appeals including: 

• Function • Structure • Procedures • Rules of Court • Standards of Review 

• Citing Laws in Your Arguments 
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Strapped States Threaten Prisoner Releases to Extort Revenue 

by Matthew Clarke 


I n the wake of an economic down 
turn, states throughout the coun- 
try are facing budget deficits averaging 
15% of their previous general revenue. 
A uniform response to the revenue 
shortfall has been to threaten the early 
release of state prisoners. However, this 
appears to be merely a threat to extort 
revenue, not a reality. Few prisoners 
have actually been released early and 
few states intend to release any prison- 
ers early. The most that happens is that 
a few days are shaven off the sentences 
of a few non-violent prisoners. The gen- 
eral response is to allow the threat of 
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early release to overshadow any opposi- 
tion to the cutting of education and health 
care budgets — the typical cost-cutting 
measure. 

The other alternative, increasing 
taxes, is rarely mentioned and almost never 
taken seriously. Most state legislators 
and governors campaigned on promises 
not to raise taxes. 

“What has happened is that correc- 
tions has grown so enormously and 
consumed so many resources, it has fi- 
nally become a target for budget cutters 
as the economy has turned down,” said 
Chase Riveland a prison consultant who 
previously headed the Colorado and 
Washington prison systems. 

State politicians are caught in a quan- 
dary. They must balance the budget 
despite large deficits. If they raise taxes, 
they commit political suicide. If they re- 
lease prisoners early, they appear “soft 
on crime,” another form of political sui- 
cide. The easy, gutless, and most 
commonly invoked way out of the quan- 
dary is to cut social services and 
education. 

State officials claim that prior con- 
struction commitments, federal court 
orders to stop triple bunking prisoners 
and establish minimal education and 
recreation programs as well as the ris- 
ing cost of prisoner health care has led 
to an upward spiral in prison costs de- 
spite a decrease in growth of the prison 
populations after a decade of explosive 
growth. 

Some experts believe that more fun- 
damental change is needed to undo the 
fiscal imbalances caused by the prison 


building boom of the 80s and 90s. One 
such fundamental change would be the 
reversal of draconian mandatory sentenc- 
ing laws. Another would be the attempt 
to treat, rather than merely incarcerate, 
first-time offenders — especially those ar- 
rested for possession of small amounts 
of drugs. 

“In 23 years in the field, this is the 
most receptive atmosphere [towards sen- 
tencing reforms] I’ve ever seen,” said 
Vincent Schiraldi of the Washington- 
based Justice Policy Institute. 

Some states have already begun ref- 
ormation of their sentencing excesses. 
North Carolina led the way with sentenc- 
ing reform in 1994 which aimed at giving 
repeat violent offenders stiff prison sen- 
tences, but reserving community-based 
sanctions for nonviolent first-time of- 
fenders. This caused a drop in the 
percentage of people imprisoned follow- 
ing arrest from 42% to 20%. Michigan 
retroactively eliminated most of its dra- 
conian sentencing law on December 12, 
2002. Likewise, Louisiana, Mississippi, 
North Dakota and Washington have 
implemented modest sentencing reforms 
reducing the minimum sentence for non- 
violent offenders. 

Arkansas and Oregon have chosen 
to use, or expand the use of, drug treat- 
ment as an alternative to incarceration. 
Kansas is discussing the possibility of 
drug treatment as an alternative to incar- 
ceration. 

Iowa, Texas, and Virginia have cut 
back on prisoner’s food to save money. 
Minnesota is charging prisoners room 
and board. 
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Strapped States 
(continued) 

Arkansas 

The Arkansas state prison board has 
authorized early parole eligibility for up 
to 455 male and 66 female prisoners in an 
attempt to alleviate overcrowding in the 
state’s prison system. The state prison 
capacity is 10,968, but the prisoner popu- 
lation was 13,114 with 1,201 of them 
backed up in county jails. The prison sys- 
tem will seek a $225.6 million budget for 
fiscal 2004 and $233 million for fiscal2005, 
up from $1 82.9 million in fiscal 2003 . 

California 

California is experiencing a $35 bil- 
lion budget shortfall. Governor Gray 
Davis’s proposed budget includes radi- 
cal measures. Homeless shelter subsidies 
have been slashed. Poverty stricken am- 
putees will no longer receive state help 
in getting artificial limbs. Welfare pay- 
ments to blind citizens will be cut. State 
funding for cancer research will be elimi- 
nated. AIDS patients will have to pay 
more for their drugs. College students will 
pay more in fees. Local governments will 
lose $3 billion a year in state compensa- 
tion for their reduction in vehicle license 
fees. City redevelopment agencies will 
lose over half a billion dollars. Income, 
sales, and cigarette taxes may be raised 
by $8.3 billion a year. The budget for ev- 
ery state department will be cut an 
average of eight percent. However, the 
prison system will receive an increase of 
$40 million to its $5.3 billion budget. Davis 
also wants to spend another $220 million 
to build a new death row at San Quentin. 

Critics note the $3 million in cam- 
paign contributions by the California 
Correctional Peace Officers Association 
(CCPOA), the prison guards’ union, and 
see that as the primary reason he is loath 
to reduce the prison system’s budget. 
CCPOA also wined and dined several key 
state lawmakers at a conference it spon- 
sored last December in Hawaii. 

On March 18, 2003, Davis vetoed a 
bill, SB 15X, designed to reduce expen- 
ditures by providing for additional early 
release credits for some non-violent pris- 
oners participating in work or school 
programs. He specifically rejected the 
proposal by California Legislative Ana- 
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lyst Elizabeth Hill to release some non- 
violent and elderly prisoners early. Hill 
calculated that such a sentence reduc- 
tion of one month would save $20.8 
million. California incarcerates 160,000 
prisoners, 61% of whom are considered 
nonviolent. 

Meanwhile, Los Angeles County 
Sheriff Lee Baca said he would release 
as many as 2,600 of the 20,000 county jail 
prisoners in April, 2003. His plan is to 
place them under house arrest and in 
work release programs in an effort to re- 
duce costs. The eligible prisoners are 
those convicted of misdemeanors such 
as domestic violence, DWI, and minor 
weapons violations. The prisoners would 
be screened to avoid releasing those with 
violent tendencies. Some would be re- 
quired to wear electronic monitors. 

The sheriff’s department’s $1.6 bil- 
lion budget was reduced by $84 million 
with a possibility of another $ 1 43 million 
being cut next year. The release would 
save $17 million. 

Connecticut 

State Rep. James Abrams, a conser- 
vative Republican and co-chair of the 
subcommittee overseeing state spend- 
ing, has suggested the early release of 
nonviolent prisoners to reduce the state’s 
$500 million budget gap. Connecticut’s 
prison population boomed from 2,750 in 
1980 to 19,249 in 2002. However, in March, 
2003, Governor John G. Rowland pro- 
posed a 7% increase in the prison 
system’s budget, but also recommended 
a halt in prison construction. The prison 
system’s budget grew from $236 million 
in 1991 to $534.2 million in 2002. 

Meanwhile, Superior Courts in Hart- 
ford and New Haven have postponed the 
hearing of all non-emergency habeas cor- 
pus matters due to the loss of 300 to 400 
judicial branch employees caused by 
budget cutting measures. 

Kansas 

Prison officials have been discuss- 
ing how to deal with overcrowding in the 
9,000-prisoner Kansas prison system and 
an estimated $800 million shortfall in the 
State’s $4.4 billion budget. In December 
2002, two directions were discussed: 
building two 128-cell units at the El 
Dorado Correctional Facility or diverting 
some first-time drug offense prisoners 
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into treatment programs. Adding the cells 
would cost $14.4 million. Diverting the 
prisoners would save $18,500 per pris- 
oner per year. 

Kentucky 

The debate over early releases 
peaked in November 2002, when Ken- 
tucky Governor Paul Patton said the state 
was considering the early release of pris- 
oners to help reduce a $509 million state 
budget deficit. On December 19, 2002, the 
first of 567 non-violent prisoners within 
80 days of completing their sentences 
were released. 90 of them were released 
to jails or other states where they faced 
additional charges. The release excluded 
sex offenders, fourth time drunken driv- 
ers, and violent or mentally ill prisoners. 
Part of the conditional commutation 
stipulated that the commuted time would 
be added to any future sentence the pris- 
oners receive. Another 328 prisoners 
with an average of 136 days remaining 
on their sentences were released under 
similar conditions on January 18, 2003. 
This is expected to save Kentucky a to- 
tal of $3 million by the end of the fiscal 
year. Kentucky has an overall budget 
shortfall of $509 million. 

Michigan 

On December 12, 2002, the Michi- 
gan Senate passed three sentencing 
reform bills— HB 5394 (H-3); BB 5395 (H- 
2); and BB 6510 (H-l) — which eliminate 
most of the state’s draconian mandatory 
minimum sentence laws for drug of- 
fenses. Families Against Mandatory 
Minimums (FAMM) spearheaded a 
grassroots effort at sentencing reform. 
They also had support from prosecutors’ 
and defense attorneys’ organizations, the 
NAACP, and the Michigan Catholic Con- 
ference and many other groups. In 1998, 
FAMM led a successful drive to reform a 
law mandating life sentences for persons 
with 650 grams or more of cocaine or 
heroin. This reform campaign had the 
support of former Governor William G. 
Milliken who called his signing of the 
mandatory minimum sentence law in 1 978 
“the worst mistake of my career.” 

Montana 

In October 2002, the Montana De- 
partment of Corrections (DOC), reacting 
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to a $9 million budget shortfall, launched 
a prisoner-release program to help save 
money. However, of the 500 initially eli- 
gible non-violent prisoners, the DOC 
only released 1 00 men and 42 women. Up 
to 500 prisoners could be released under 
the program. 

Meanwhile, the state’s only private 
prison. Crossroads Correctional Center 
in Shelby, is losing money and request- 
ing a change in the law to allow it to 
receive out-of-state prisoners. Rep. Edith 
Clark, R-Sweetgrass, introduces House 
Bill 45 1 which would reverse the part of 
Montana’s 1999 private prison law pro- 
hibiting out-of-state prisoners. Ironically, 
Clark helped get that law on the books. 
Polls of Montana residents show that 72 
percent oppose housing out-of-state 
prisoners in Montana. 

North Carolina 

North Carolina eliminated 23 state- 
paid prison chaplain positions in the Fall 
of 2002 after eliminating seven the previ- 
ous year. This leaves a total of 36 
full-time prison chaplains. The prison 
system was ordered to reduce its budget 
by $70.4 million by cutting 366 jobs. 

Oklahoma 

In Oklahoma, conservative Republi- 
can governor Frank Keating has asked 
the Pardon and Parole Board to find 1,000 
non-violent prisoners suitable for release. 
During his tenure, Keating added 1,000 
prisoners a year to the previously small 
prison system. 

“Oklahoma has always prided itself 
on being a law-and-order state,” said Cal 
Hobson, Democrat and president of the 
OK State Senate. “Now we’ve got more 
law and order than we can afford.” 

Keating also planed to furlough 
more than 4,000 prison system employ- 
ees a total of 23 days to help makeup $14 
million of the $ 1 9 million prison system 
budget cut. This led to protests at the 
state capitol by prison system employ- 
ees in October 2002. The Legislature 
managed to find $9.8 million to hold off 
the furloughs for a few months. However, 
this will probably not be enough to last 
until the new fiscal year in June 2003. 

Oklahoma’s prison budget exploded 
from $50.7 million in 1980 to $398 million 
in 2000. In 2002, the prison system re- 
quested $511 million and received $434 
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million. Even that was insufficient and 
the prison system had to request supple- 
mental funding in 2002. During the same 
period, the state’s population grew slowly 
from 3,025,487 in 1980 to 3,450,654 in2000, 
but the prison population ballooned from 
4,595 in 1 980 to 22,666 in 2000. 

Oregon 

Dr. Benjamin D. de Haan, interim di- 
rector of the Oregon prison system, 
asked the legislature to close five pris- 
ons and release a quarter of the state’s 
12,000 prisoners to reduce the prison 
system’s $500 million annual price tag 
and alleviate severe overcrowding. 

Oregon Governor Kulongski and the 
state legislature rejected de Hann’s re- 
quest and the governor proposed a slight 
increase in the prison system’s 2003 bud- 
get. In an attempt to reduce the budget 
by $21 million, as required by Measure 
28, and survive fiscally until July 2003 
(when the new budget takes effect), the 
prison system cut 14 administrative and 
support positions, canceling 70 service 
contracts with free-world programs, such 
as Chemeketa Community College, delay- 
ing spending for uniforms and other 
inventory purchases, and suspended 
construction on new prisons. This has 
resulted in many prisoners being housed 
in temporary or emergency beds. No pris- 
ons are expect to be closed or any 
prisoners released early. 

On January 30, 2003, the first 31 of 
up to 500 prisoners were released from 
the Multnomah County Jail in Portland. 
Sheriff Bernie Giusto said the releases 
were necessitated by a $1 million short- 
fall in his department’s budget. 

The releases came after the defeat 
on January 28, 2003, of a proposed tax 
hike intended to stave off $3 10 million in 
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Strapped States 
(continued) 

spending cuts. Other cuts will include the 
elimination of 8,000 elderly and disabled 
people from the state Health Plan, the 
elimination of 4, 1 00 disabled people from 
in-home or assisted-living programs, the 
reduction of mental health services for 
7,200 people, and a $95 million cut in the 
education budget. 

South Carolina 

In January 2003, the state prison sys- 
tem closed the infirmaries at five state 
prisons. 38 prisoners were affected. 20 
were moved to an infirmary at Kirkland 
Correctional Institute. 18 went to Colum- 
bia Care, a private prison medical facility 
run by Just Care, Inc. of Alabama. The 
closings were part of a plan to stem the 
prison system’s huge budget deficit, but 
critics claimed the private prison medical 
care would increase, not reduce costs. 

In an attempt to avoid a $20 million 
deficit in the prison system budget, it has 
closed two prisons, dropped more than 
1,000 of its 7,000 workers and has about 
1,600 of its more than 22,000 prisoners 
sleeping on the floors of gyms and 
dayrooms or three to a two-man cell. 

In less than two years — from 2000 
to 2002 — the prison system’s operational 
budget was cut by 2 1 .5%, down to $264.3 
million. In December 2002, it was cut an- 
other 5% or $13.9 million. At the same 
time, the number of prisoners increased 
by 1,186 during 2002 while the system 
has two fewer prisons to house them in 
than it had at the start of 2002. 

Prison officials say that the only way 
they can continue to operate is to be given 
permission to operate with a $20 million 
deficit. Otherwise, they will have to re- 
lease prisoners, close prisons, and lay 
off employees. 

“They’ve pretty much squeezed all 
the blood they can out of the turnip,” 
said state Sen. Mike Fair, R-Greenville, 
chairman of the Senate Corrections and 
Penology Committee. 

Texas 

In coming to grips with a $9.9 billion 
state budget shortfall, the Legislature 
voted to slash prison spending by re- 
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ducing the prison system’s food budget 
by $6.3 million, utilities by $4.5 million, 
arigucultural operations by $6.5 million, 
and maintenance by $7 million. The plan 
specifically includes reducing the caloric 
content of the food fed prisoners by 200 
calories a day, replacing liquid milk with 
powdered milk. The total cut in the prison 
system’s budget is $ 1 72 million. 

Texas Department of Criminal Jus- 
tice Executive Director Gary Johnson 
questioned his ability to run the system 
on the budget. “We’re going to have to 
be real creative in order to put three meals 
a day on the table that are nutritious,” 
said Johnson. “This would be a sizeable 
reduction in our ability to buy food for 
our” prisoners which are a growing popu- 
lation with projections of additional 
growth. 

Regarding soy products, Johnson 
reminded reporters that his predecessor 
in office, James “Andy” Collins and Ca- 
nadian businessman Yank Berry were 
convicted in federal court on criminal 
charges for participating in a scheme to 
illegally distribute a soy-based meat sub- 
stitute product in the prison system. 
State officials at that time noted that the 
frequent feeding of VitaPro demoralized 
staff and prisoners, led to health prob- 
lems, and caused rampant flatulence. 

Rep. Sylvester Turner, D-Houston, 
noted that the new budget numbers may 
be mere fantasy. “They’re going to need 
more money than that for their utilities,” 
said Turner. He predicted a shortfall of 
up to $30 million at the end of the fiscal 
cycle. The goal, he said, was “to get 
TDCJ as lean as possible without dis- 
rupting their core functions.” 

Organizations such as the ACLU and 
Houston Ministers Against Crime, joined 
by conservative Republican district 
judge Michael McSpadden, have advo- 
cated reducing the possession of trace 
amounts of controlled substances to a 
misdemeanor as a way to reduce the in- 
take of new prisoners while allowing 
prosecutors to concentrate on more seri- 
ous offenses. This proposal has met with 
stiff opposition from state Sen. John 
Whitmire, chair of the Senate Committee 
on Criminal Justice. 

A massive prison building program, 
begun under the governorship of Ann 
Richards, expanded the prison system 
from 50,900 beds in 1991 to 151,470 in 
2002. The building program merely re- 
sulted in more prisoners being sent to 
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the system. Thus, Texas is once again 
grappling with overcrowded prisons. 
Currently, the prison system plans to cut 
drug treatment programs leading to pa- 
role from 9 to 6 months and convert a 
prison for juveniles in Hamilton to an 
adult prison. The prison system also dras- 
tically curtailed drug abuse treatment, 
education, and non-security staff in an 
effort to cut spending. 

The Legislature also drastically cut 
spending on probation programs, cutting 
out altogether a program to pay for psy- 
chiatric medication for indigent parolees 
and probationers needing it. 

Utah 

In attempting to deal with a $ 1 1 7 mil- 
lion shortfall in income and capital gains 
tax, the Legislature cut $66 million from 
the state departments’ base budgets, in- 
cluding $2.1 million cut from the prison 
system and $1.4 million cut from state law 
enforcement. The result is predicted to 
be the loss of 50 law enforcement jobs 
and early release of 300 prisoners from 
prisons and halfway houses. Greater bud- 
get cuts are expected in the 2004 budget. 

Virginia 

Gloom and doom forecasts gave way 
to elation by prison employees when 
Governor Mark K. Warner declined to 
close prisons in Brunswick and Staunton. 
The move saved about 650 prison em- 
ployees’ jobs. The intent was to cut 
spending to make up for an expected $48 
million shortfall caused by the loss of out- 
of-state contract prisoners. The crisis 
was averted when Vermont signed a one 
year contract for prisoner incarceration. 
Virginia has contracts to incarcerate pris- 
oners with Connecticut, New Mexico, 
Vermont, and the Virgin Islands. 

Virginia is still struggling with a $2 
billion state budget shortfall. To reduce 
costs without cutting jobs, prisons will 
cut back the number of meals served to 
prisoners on weekdays and holidays to 
two per day. The new weekend menu in- 
cludes a “brunch” served at 8:00 a.m. (two 
hours earlier than usual) and a dinner 
served at 4 p.m. (two hours later than 
usual). Some prisoners have complained 
that it is not enough food to keep them 
from being hungry. The 1 93 7-built 
Southampton prison was recently closed 
without protest. The budget cutting in- 
cludes the loss of 14 prison administration 
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positions. Virginia has about 3 1,000 pris- 
oners in around 100 prisons. 

Meanwhile, Virginia Beach Com- 
monwealth Attorney Harvey L. Bryant 
III announced that, due to state budget- 
ary cuts, he would no longer prosecute 
the 2,200 yearly domestic violence cases 
his office gets. 

Washington 

Governor Gary Locke proposed a 
$1.1 billion prison budget which includes 
a plan to implement a new sentencing law 
which will release 1,200 prisoners con- 
victed of nonviolent offenses a few 
months earlier and eliminate state super- 
vision of 2,900 low-risk offenders who 
have completed their prison sentences 
and 22,000 who have completed their jail 
sentences. He also included plans to 
build 868 new beds at the Walla Walla 
state prison, 100 high security cells at 
the Monroe reformatory and complete a 
2,000 bed prison at Connell. Washington 
incarcerates 17,500 state prisoners in jails 
and prisons and supervises 17,000 pa- 
rolees. It also holds 200 civilly committed 
sex offenders who, at $150,000 per per- 
son per year, cost 600% of the average 


cost of incarceration for state prisoners. 
Washington also recently sent several 
hundred prisoners to Nevada prisons. 
Washington’s prison system will continue 
growing for the foreseeable future. 

Wisconsin 

Frustrated by working for almost two 
years without a pay raise because their 
new contract has not been approved, 
one -third of the guards at Green Bay Cor- 
rectional institution called in sick on 
February 6, 2003. Some Republican leg- 
islators have said that the state, which 
faces a $3.2 billion budget shortfall, can- 
not afford to pay the raises. The contract 
calls for a 1% raise retroactive to July 1, 
200 1, a 2% raise retroactive to J uly 1 , 2002, 
and a 2.5% raise effective April, 2003. It 
requires legislative approval before it can 
take effect. 

Summary 

The State may change, but the song 
remains the same. Threaten to release 
hoards of big nasty felons if the prison 
budget is cut, then settle for cutting back 
on prisoner’s food, health care, and pro- 


grams, while the bulk of the budget cuts 
are weathered by social service agen- 
cies. This leads to less essential services 
for the poor and no release of prisoners. 
Only a few states have been far sighted 
enough to reform their mandatory sen- 
tencing laws. Fewer still have allowed any 
early releases. None have allowed re- 
leases other than shaving a few days off 
of nonviolent prisoners’ sentences. De- 
spite continued low crime rates, the 
nation’s prison populations contiue their 
steady growth. H 

Sources: Arkansas News; Associated 
Press; Baytown (TX) Sun; Billings ( Ml ) 
Gazette; Christian Science Monitor; 
Connecticut Post; Green Bay (WI) Press- 
Gazette; Hartford (CT) Courant; 
Houston Chronicle; Kansas City Star; 
Lawrence (KS) Journal-World; Lexing- 
ton (KY) Herald-Leader; Louisville (KY) 
Courier-Journal; New Haven (CT) Reg- 
ister; New York Times; Richmond (VA) 
Times-Dispatch; Sacramento (CA) Bee; 
San Francisco Chronicle; Seattle Post- 
Intelligencer; Ventura County (CA) 
Star; Tulsa (OK) World; Walla Walla 
(WA) Union-Bulletin; Washington (DC) 
Post 
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Settlement Reached in Beating Death of Florida Prisoner 


I n October 2002, the sons of a 
Florida man agreed to settle their 
wrongful death action, in the U.S. Dis- 
trict Court in Pensacola, against several 
jail guards and the Escambia County sher- 
iff. The amount of the settlement was not 
disclosed. 

This case began on January 5, 1999, 
when Mark Bailey, a 39-year-old house 
painter, was arrested for resisting arrest 
and battery on a cop. After being depos- 
ited in the Escambia County jail, Bailey 
allegedly slugged a female guard, break- 
ing her jaw. In response, Bailey was beset 
upon by several guards and a cop. The 
altercation led to Bailey’s death. 

The Escambia County medical exam- 
iner classified the death a homicide, but 
attributed the cause to Bailey’s bad heart. 

A second autopsy by a physician 
hired by Bailey’s family concluded that 
death was the result of a severe beating. 
A third autopsy by former Pinellas/Pasco 
counties medical examiner Joan Wood 
supported the bad heart theory. 


At a coroner’s inquest in August 
2000, Escambia County Judge David 
Ackerman, whose brother Ken is serving 
a 15-year term for DWI homicide in 
Florida, concluded that at least one guard 
“overreacted and administered extra, un- 
necessary, uncalled-for blows.” But 
Akerman also faulted Bailey for starting 
the fight and for threatening the guards. 

Ackerman noted conflicting testi- 
mony from the guards, who depicted a 
benign effort to subdue Bailey, and pris- 
oner witnesses, who described a savage 
beating. Although Ackerman concluded 
it probable that the guards reacted inap- 
propriately, he found “it impossible to 
say” to what extent. 

Two of the autopsies attributed 
Bailey’s death to blunt trauma, an en- 
larged heart, alcohol abuse and 
overexertion, but none of the three could 
pinpoint a specific injury that caused 
death. Although the guards testified that 
none of them struck Bailey, the autopsies 
found 38 to 85 distinct injuries. 


After the inquest, Escambia County 
State Attorney C urtis Golden declined to 
prosecute any of the guards. Golden cited 
“inconsistent and contradictory’” testi- 
mony, a familiar theme in Florida. Golden 
claimed he was unable to determine who 
administered the fatal injuries, or who was 
responsible for the excessive blows. 

At the civil trial, which began on 
October 21, 2002, prisoner witnesses tes- 
tified that the guards threw Bailey to the 
ground and punched, kicked and stomped 
him repeatedly. Bailey died less than 30 
minutes later in a holding cell. The guards 
denied the allegations. 

During the first week of the trial, the 
parties decided to settle. Bailey’s family 
was represented by Todd LaDouceur and 
O’Gwen King. The terms of the settlement 
were not disclosed, but court records in- 
dicate that the sheriff department’s 
insurance will cover the full amount. H 

Sources: USA Today, Naples News, St. 
Petersburg Times 


Ninth Circuit Affirms Constitutionality of RLUIPA 

by John E. Dannenberg 


I n a case of first impression, the 
Ninth Circuit U.S. Court of Appeals 
affirmed a district court ruling that the 
Religious Land Use and Institutionalized 
Persons Act of2000 (RLUIPA) (42 U.S.C. 
§ 2000 cc et seq.) passes constitutional 
muster as applied to a challenge by Cali- 
fornia Muslim prisoners objecting to 
being penalized for attending Friday 
prayer services mandated by their faith. 

Karluk Mayweathers and five other 
prisoners at CSP Solano sued prison of- 
ficials in 1996 on First Amendment 
grounds to abate prison rules that penal- 
ized Muslim prisoners who left their jobs 
to attend Jumu’ah services. In 2000, they 
added a claim under the RLUIPA. 

The district court granted prelimi- 
nary injunctive relief in Mayweathers v. 
Terhune, 136 F.Supp.2d 1152 (E.D. Cal. 
2001), which was upheld by the Ninth 
Circuit in Mayweathers v. Newland, 258 
F.3d 930 (9 th Cir. 200 1) [PLN, Sep. 2002, 
p. 18.]. Prison officials then unsuccess- 
fully challenged the RLUIPA in district 
court on a litany of constitutional 
grounds. Now, on the officials’ appeal, 
the United States of America intervened 


in support of the constitutionality of its 
statute. 

The principal challenge was based 
upon Congress’s spending clause con- 
stitutional authority. The prisoners had 
argued that because California had ac- 
cepted federal funds for its prisons, it was 
bound by the RLUIPA - an act protecting 
religious freedom for prisoners. 

Analyzing the Spending Clause, the 
Ninth Circuit made several key findings. 
First, the RLUIPA promoted the general 
welfare by ensuring that governments do 
not act to burden the exercise of religion 
in institutions. Next, it found unambigu- 
ous that the RLUIPA applied here because 
Congress expressly stated it applies to 
“any program or activity that receives 
Federal financial assistance,” citing 42 
U.S.C. § 2000 cc- 1(b)(1). 

The court further reasoned that al- 
though the U.S. Supreme Court has 
suggested that federal grants conditioned 
on compliance with federal directives 
“might” be illegitimate [South Dakota v. 
Dole, 483 US 203, 207 (1987)], here the 
funds were to protect the free exercise of 
religion and to promote rehabilitation. 


Thus, RLUIPA did not impose illegitimate 
conditions. Nor, the court ruled, did it vio- 
late the Establishment Clause, because 
the RLUIPA had a secular legislative pur- 
pose, neither advanced nor inhibited 
religion, and did not foster excessive gov- 
ernment entanglement with religion. 

Separately, the court ruled that the 
RLUIPA does not usurp the regulation of 
a core state regulation in violation of the 
Tenth Amendment, adding that if 
California disagrees with the RLUIPA, it 
is “free to forgo federal funding and opt 
out of its mandates.” 

Finally, citing Ex Parte Young , it held 
that because this was a suit against prison 
officials and not the state, Eleventh 
Amendment immunity did not apply. Ac- 
cordingly, the court affirmed the district 
court’s finding that the RLUIPA was con- 
stitutional. See: Mayweathers v. 
Newland, 3 14 F.3d 1062 (9 ,h Cir. 2002). 

Readers note that a federal district 
court in Virginia has held that RLUIPA 
violates the establishment clause in Madi- 
son v. Riter, 240 F.Supp.2d 566 (WD VA 
2003). All other courts to consider the 
issue have upheld the RLUIPA. H 
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T his column is intended to pro- 
vide “habeas hints” to prison- 
ers who are considering or handling 
habeas corpus petitions as their own at- 
torneys (“in pro per”). The focus of the 
column is habeas corpus practice under 
the AEDPA, the 1996 habeas corpus law 
which now governs habeas corpus prac- 
tice throughout the U.S. 

The Federal Traverse 

Short of the evidentiary hearing, 
which is granted in only a very few cases, 
the most important part of Federal habeas 
corpus is responding to the contentions 
that the A.G. (for federal habeas corpus 
Petitions by state prisoners, the 
petitioner’s opponent is the state attor- 
ney general, hereafter called the “A.G.”) 
will make in an effort to the get the ha- 
beas corpus Petition dismissed. Typically 
the A.G. makes those contentions in the 
“Answer, and the petitioner responds 
with a “Traverse”. 

The Answer is actually a trio ofdocu- 
ments which includes: 

1. “Answer”: The Answer is a legal 
pleading, usually only two or three pages 
in length, which contains a summary of 
the positions the A.G. is taking in support 
of its efforts to get the Petition dismissed. 
The Answer establishes the contested 
issues in the case, but it is framed in a 
very general way and without any case 
citations. 

2. “Points and Authorities 
(“Ps&As”) in Support of the Answer”: 
This document, typically about 25 pages 
in length, will contain a summary of the 
previous proceedings in the state court, 
along with the state court’s findings of 
fact and conclusions of law; a discussion 
of the “standard of review” which the A. G. 
wants the federal court to apply; and the 
legal arguments and supporting cases 
that the A.G. is relying on in federal court 
to try and get the petitioner’s case dis- 
missed once and for all. 

3. “Lodgment”: The A.G. has the re- 
sponsibility of providing the federal court 
with the documents that have been filed 
previously in the prisoner’s case as it 
made its way through the state court trial, 
direct appeal, and any proceedings on 
state habeas corpus. The Lodgment con- 


Habeas Hints 

by Kent Russell 

sists of a list of these documents, accom- 
panied by the documents themselves. 
Because the Lodgment often includes 
hundreds of pages of documents, all of 
which the petitioner should already have 
received from his lawyer or from the court 
directly, no copy of the Lodgment is pro- 
vided to the petitioner, nor is there any 
need for the petitioner to respond to the 
Lodgment. 

Habeas Hints 

Although filing a Traverse is op- 
tional, the petitioner can and should 
use the Traverse to respond to the 
A.G. ’s Answer and Ps&As. Although a 
Traverse can consist of a single docu- 
ment, most courts have a 25-page limit 
on each document filed. Therefore, and 
because one will often want to use all 
25 pages just for the Ps&As, I recom- 
mend splitting the Traverse into two 
separate documents, entitled (1) 
“Petitioner’s Traverse to Answer” and 
(2) “Petitioner’s Points and Authorities 
in Support of Traverse”. Each docu- 
ment must have the case caption on 
the front page, and the title of the 
document should appear to the right 
of the caption. The last page of each 
document must be the “Proof of Ser- 
vice”, a sworn declaration stating that 
a copy of the document was mailed to 
the A.G. at the time of filing. The 
Traverse must be filed within the time 
allowed by the court’s original sched- 
uling order, or within any extra time 
allowed by the court in response to a 
signed application for extension of time 
filed on or prior to the due date. 

Petitioner’s Traverse to Answer 

Because the Traverse responds spe- 
cifically to the A.G. ’s claims, Iuse numbers 
or roman numerals in the Traverse to 
Answer that correspond to those used 
by the A.G. in the Answer. In addition, I 
like to use descriptive titles so the court 
will readily understand which claims I am 
responding to in the Traverse. (See ex- 
amples below.) 

Keep in mind that the purpose of the 
Traverse is to respond to the Answer, that 
no case citations are required, and that 


one form of answering is to agree with 
something the A.G. says which doesn’t 
hurt you. So, for example, if the A.G. says 
in paragraph XYZ of the Answer that the 
Petition is timely, all you need to do in the 
Traverse to Answer is to respond, 
“Agreed as to paragraph XYZ in the An- 
swer.” Similarly, there may be paragraphs 
in the Answer with which the petitioner 
agrees in part and disagrees in part. A 
typical example is the allegation as to 
“custody”, which almost always appears 
in the Paragraph I of the Answer. The A.G. 
will say that the petitioner is in custody 
for such-and-such crime, for a sentence 
of so many years, and will then say that 
the custody is “lawful”. Unless the A.G. 
has gotten the crime or the sentence 
wrong - which hardly ever happens, but 
if it does should be corrected in the 
Traverse - the petitioner should respond 
as follows: 

I. Custody 

Petitioner agrees that he (she) is 
in custody as stated in I of the An- 
swer. Petitioner claims that he is not 
“lawfully” in custody because of the 
violations of his rights under the U.S. 
Constitution that are alleged in the pe- 
tition for writ of habeas corpus and 
herein. Except as expressly admitted 
herein. Petitioner denies each and ev- 
ery allegation of the Answer and 
re-affirms that his confinement is in vio- 
lation of the Constitution. 

The next paragraphs of the Answer 
will vary somewhat from case to case, but 
usually the following will be pled in one 
sequence or another. 

> Procedural Default: If, during 
the process of exhausting the federal 
claims in state court, the petition was 
denied on some other basis than on the 
merits, the A.G. ’s Answer will rely on 
that procedural default. Taking a Cali- 
fornia example, if the California 
Supreme Court denied the petition with 
a citation to In re Clark or In re 
Robbins, that signals a state procedural 
default for taking too much time to file 
the petition in state court (“Untimeli- 
ness”). If the Answer alleged such a 
procedural default in paragraph II, the 
petitioner should respond as follows: 
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II. Procedural Default 

Petitioner denies that the state court 
clearly and expressly relied on “untimeli- 
ness” in rejecting Petitioner’s claim on 
state habeas corpus, and therefore de- 
nies that the alleged procedural default 
is independent. Furthermore, it was not 
adequate: There was no firmly estab- 
lished and regularly followed 
“untimeliness” rule at the time Petitioner 
allegedly defaulted herein, nor has Re- 
spondent carried its burden of pleading 
and proving such a procedural default in 
this court. 

> Standard of Review: The A.G. 
will always invoke the “deferential” stan- 
dard of review under the AEDPA - by 
which the state’s denial of habeas cor- 
pus must be accepted in federal court 
unless the petitioner can show that it was 
“contrary to” - or was based on an “un- 
reasonable application of” - federal law, 
as defined in the holdings of the U.S. 
Supreme Court (“USSC”). If appropriate, 
the petitioner should rely on different 
standards of review for different claims. 
For example, ineffectiveness of counsel 
claims are always are tested by the “un- 
reasonableness” standard, because 
every state court judge will at least iden- 
tify the applicable Strickland standard, 
although it might be applied incorrectly. 
For other, less common claims (e.g., de- 
nial of confrontation rights in the 
following example) the state court may 
have gotten the standard wrong and, if 
so, the petitioner should argue for the 
less demanding “contrary to” standard 
of review. 

HI. Standard of Review 

Petitioner agrees that, pursuant to 
the provisions of the AEDPA, the “un- 
reasonable application” standard of 
review is applicable to Petitioner’s claim 
of ineffectiveness of counsel. Petitioner 
alleges that, applying this standard, the 
state court decision denying him habeas 
corpus relief constitutes an unreasonable 
application of federal law as determined 
by the U.S. Supreme Court. Further, Peti- 
tioner alleges that the state court 
decision is based on an unreasonable 
determination of the facts that is rebut- 
ted by clear and convincing evidence in 
the record. 


As to Petitioner’s claim for violation 
of his Confrontation rights, Petitioner al- 
leges that the state court failed to identify 
and apply the controlling U.S. Supreme 
Court decision(s), and that the state court 
decision denying habeas corpus relief is 
therefore “contrary to” federal law as held 
by the U.S. Supreme Court. 

> Evidentiary Hearing. In the An- 
swer, the A.G. will always ask for the 
petition to be dismissed without an evi- 
dentiary hearing; and the petitioner will 
want an evidentiary hearing if s/he can 
get one. Assuming that there has been 
no evidentiary hearing granted in state 
court - which is usually the case - the 
Traverse to Answer should state as fol- 
lows: 

IV. Evidentiary Hearing 

The state court failed to hold an evi- 
dentiary hearing on state habeas corpus, 
and therefore did not determine the deci- 
sive and operative “facts” upon which a 
denial of Petitioner’s constitutional claims 
could legitimately be based. This failure 
was not due to any fault of petitioner, who 
was denied an evidentiary hearing in state 
court even though petitioner requested 
such a hearing and diligently established 
the factual and legal basis for such a hear- 
ing. 

To the limited extent that the state 
court did determine the operative “facts” 
regarding Petitioner’s habeas corpus 
claims, those factual findings were based 
on unreasonable determinations of the 
state court evidence presented, and are 
contradicted by clear and convincing 
contrary evidence submitted in the Peti- 
tion and herein. 

> Incorporation by Reference. 

This phrase describes the process by 
which a party has the court take into ac- 
count documents that were previously 
filed or are being filed along with the docu- 
ment at hand. Typically the petitioner will 
want to have the court incorporate by ref- 
erence the following: 

V. Incorporation by Reference 

Petitioner incorporates by reference 
the Petition for Writ of Habeas Corpus, 
along with all supporting documents, in- 
cluding the Supporting Exhibits and 
Points and Authorities previously filed. 
Further, Petitioner incorporates by refer- 


ence Petitioner’s Points and Authorities 
in Support of Traverse, which are being 
submitted contemporaneously. 

> Prayer for Relief. This is the last 
paragraph, in which the parties summa- 
rize the relief they are requesting. 
Traditionally it starts with “Wherefore”, 
and concludes with the date and the 
party’s signature. The petitioner’s prayer 
should be as follows: 

PRAYER FOR RE T.TE F 

WHEREFORE, for the reasons set 
forth herein and in the documents incor- 
porated by reference, Petitioner 
respectfully requests that the court: 

(1) order an evidentiary hearing and 
appoint counsel for the petitioner; 

(2) grant the writ of habeas corpus, 
reverse Petitioner’s conviction, and or- 
der a new trial; and 

(3) grant all other appropriate relief. 

Dated: 

[Petitioner’s Signature] 

[Petitioner’s Printed Name] 

Petitioner, In Propria Persona 

Points and Authorities in Support of 
Traverse 

The petitioner’s Ps&As in support 
of the Traverse must flesh out the argu- 
ments that are set forth in the Traverse, 
and should respond to the specific facts 
and cases cited by the A.G. Although 
each Ps&As is different, the following 
suggestions will apply in most cases: 

1. Try as hard as you can to cut your 
Ps&As down to the 25 page limit. Extra- 
neous or long-winded arguments are 
counter-productive, and the 25-page limit 
should be enough to respond to what- 
ever the A.G. has argued. In cases where 
the A.G. has exceeded the 25 page limit in 
its own Ps&As and you need to do the 
same in order to respond, file a separate 
document with your Traverse entitled 
“Application for Leave to File Oversized 
Brief’ and explain briefly how many addi- 
tional pages you need and why. 

2. You should provide a Table of 
Contents and Table of Authorities with 
your Ps&As. Use the same format the A.G. 
has used in its own Ps&As. 


September 2003 


8 


Prison Legal News 



Habeas Hints (conclusion) 


3. Respond to every point the A.G. 
raises, citing page and line from the A.G. ’s 
Ps&As, and discuss or distinguish all 
the principal cases cited by the A.G. H 


Kent Russell specializes in habeas cor- 
pus, appeals, and criminal defense. He 
is the author of the California Habeas 
Handbook, which explains habeas cor- 
pus and the AEDPA, and which can be 
purchased directly from the Law Offices 
of Russell and Russell, 2299 Sutter 
Street, San Francisco, CA 94115. 


From the Editor 

by Paul Wright 


W hen PLN first started publish 
ing in 1990 there were several 
dozen prisoner rights publications being 
published around the country and in 
Canada. California alone had a half dozen. 
Today most of them have folded. Histori- 
cally, the United States has had a penal 
press since the early 1800’s. It is not an 
exaggeration to say that it is in a serious 
crisis today with only PLN and a few other 
publications reporting on news and hap- 
penings in the American gulag, the 
biggest prison system in world history. 

While the American prison popula- 
tion has increased enormously in the past 
few years, the number of publications 
serving it have decreased almost as fast. 
The practical obstacles and the financial 
difficulties in serving the US prison popu- 
lation are tremendous. The single best 
way to ensure PLN ’s survival against this 
foreboding backdrop is to encourage oth- 
ers to subscribe, thus increasing PLN’s 
circulation and impact, and making a fi- 
nancial donation, since subscription and 
advertising income alone do not cover all 
of PLN’s operating costs. As one maga- 
zine says, subscribing to our principles 
isn’t enough. 

One of the obstacles facing PLN and 
other publications aimed at prisoners is 
the constant barrier of government cen- 
sorship designed to prevent prisoners 


from reading those publications that 
both advocate on their behalf and con- 
tain information useful to them. For the 
past seven years PLN has had to de- 
vote an enormous amount of its limited 
resources to combating censorship. 
Nowhere has this been a bigger, more 
constant issue than in Washington 
state where prisoncrats have banned 
PLN on the basis of everything from the 
postage rate we were mailed at, to whether 
the prisoner had paid for the magazine 
from their prison trust account, to ban- 
ning news clippings and magazine articles 
used as source material for articles. 

On June 17, 2003, Judge Lasnick in 
Seattle issued a permanent injunction 
enjoining the Washington DOC from cen- 
soring both third class non profit mail and 
catalogs, namely PLN’s subscription and 
book ordering information. A fuller ac- 
count of the ruling is in this issue of PLN. 
The case illustrates the barriers that face 
publications aimed at prisoners when 
prisoncrats adopt arbitrary rules specifi- 
cally designed to prevent prisoners from 
learning about books and publications 
that serve their interests. 

If you have not donated to PLN’s 
summer Hind-raiser yet, it isn’t too late to 
do so. All donations help. Enjoy this is- 
sue of PLN and please encourage others 
to subscribe. K 


Attention Kentucky Readers! 

Recently prisoners at the Eastern Kentucky Correctional Complex 
who ordered books from Prison Legal News were told they could not 
receive the books because PLN was not an “approved vendor” for that 
facility. After the facility warden denied PLN’s request to be added to the 
facility’s list of approved vendors, PLN contacted Vertner Taylor, Com- 
missioner of the Kentucky Department of C orrections. 

On July 17, 2003, Mr. Taylor resolved the matter by directing that 
PLN be added to the approved vendor lists of Kentucky prisons. Ken- 
tucky prisoners are free to order books and other publications from PLN 
as they had previously. 
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Shoot First, Ask Questions Later: 

The Militarization of Law Enforcement 

by Silja J.A. Talvi 


The following is a review of Milita- 
rizing the American Criminal Justice 
System: The Changing Roles of the 
Armed Forces and the Police, Peter B. 
Kraska (editor). Northeastern University 
Press, 2001. 

A s the line between the military 
industrial complex and the crimi- 
nal justice system continues to blur, Peter 
B. Kraska, Professor of Criminal Justice 
at Eastern Kentucky University, brings 
readers his timely, tightly-edited book. 
Militarizing the American Criminal Jus- 
tice System: The Changing Roles of the 
Armed Forces and the Police. 

In the last fifteen years, as Kraska 
explains, the U.S. has witnessed a “rapid 
acceleration”of both militarism and mili- 
tarization in civilian governmental 
functions. 

And nowhere has that acceleration 
been as pronounced as in law enforce- 
ment. 

Since the Reagan era, successive 
American presidential administrations — 
with the support of the Congress — have 
“further militarized crime control dis- 
course by radiating the master metaphor 
of ‘war’ into a flood of taken- for-granted 
martial expressions and submetaphors.” 

It was Reagan who began to rou- 
tinely equate the “evils of communism” 
with the threat of drugs and crime, and 
then took the first step toward the 
present-day omnipresence of drug war 
rhetoric by declaring illicit substances as 
an official threat to national security. 

In subsequent years, both the Bush 
and Clinton administrations eagerly 
engaged in a game of “political one- 
upmanship” arguing over who could 
push for the most authoritarian and pu- 
nitive approach toward the War on Drugs. 
(The drug war mantle has since been 
passed onto President George W. Bush, 
who has not disappointed his predeces- 
sors in this regard.) As a result, the military 
and criminal justice systems now work 
together to handle the drag/crime prob- 
lem as a veritable social or political 
“insurrection.” 

The newly evolved perception of 
drug use and criminal behavior as a na- 


tional security issue has thus served to 
justify a militaristic response, as Kraska 
explains, “including campaigns to occupy, 
control, and restore state-defined order 
to public and private space, as well as 
operating detention facilities designed to 
punish and warehouse the prisoners of 
this ‘war.’” 

In this acceleration of a militaristic 
approach toward criminal justice, Kraska 
argues that the military and the criminal 
justice system have emerged as the clear 
and indisputable victors. The military, for 
its part, has been able to stretch its man- 
date to include internal, social national 
matters, and thereby guarantee the expan- 
sion of its already-inflated budget. The 
criminal justice system, in addition to a 
gross inflation of its overall budget, has 
also been able to tap into the surveillance, 
high-tech weaponry, computer technol- 
ogy and personnel assistance of the 
military industrial complex. 

The losers, regrettably, have been the 
rest of us. To take but one example, police 
paramilitary units (PPUs) now conduct 
some 40,000 drug raids annually, with hun- 
dreds of such incidents resulting in 
fatalities, injuries and wrongful arrests of 
innocent citizens. These PPUs, often re- 
ferred to as SWAT teams or special 
response teams, are modeled after mili- 
tary special operations groups 
including the Navy SEALS. 

Once only a peripheral part of larger 
metropolitan police departments, PPUs are 
now commonplace in towns and cities 
across America: By 1995, over 77% of 
police departments had a paramilitary unit, 
notes Kraska, a 48% increase since 1985. 
Altogether, nearly 30,000 paramilitary “de- 
ployments” were reported in 1995, at a 
stunning 939% increase over such call- 
outs in 1980. 

“The bulk of deployments that para- 
military units engage in today are for the 
execution of no-knock warrants,” explains 
Kraska. “In both large and small depart- 
ments, PPUs routinely carry out 
dangerous contraband raids on people’s 
private residences, often in predawn 
hours, for purposes of conducting a crude 
form of investigation into drug and gun 
law violations.” 


In one of the most egregious ex- 
amples, 11 -year-old Alberto Sepulveda 
was shot to death in his own home in the 
predawn hours of September 13, 2000. 
With a SWAT officer standing over him 
screaming at the boy to lie down on the 
floor with his arms outstretched, Alberto 
complied. 

Less than 30 seconds later, writes 
Kraska, “he was struck in the back and 
killed by a shotgun blast from a SWAT 
officer who stood over him — from all 
indications, an unintentional dis- 
charge.” 

No guns or drugs were ever found in 
the house. The elder Mr. Sepulveda did 
not have an arrest record. Yet 1 1 -year-old 
Alberto had paid the price of the ill-in- 
formed raid with his life. 

What this scenario exemplifies is the 
incremental erosion of 1878 Posse Comi- 
tatus Act, which was signed into law after 
a host of Reconstruction Era abuses of 
the civilian population because of collu- 
sion between local law enforcement and 
military personnel. 

In his essay, “The Thick Green Line,” 
Colonel Charles J. Dunlap explains that 
The Posse Comitatus Act, which clearly 
demarcated the differing roles of these 
armed segments of society, first began to 
be whittled away by the Reagan Admin- 
istration. 

“Cognizant of the international di- 
mensions of the drug trade, convinced 
that local police forces were being over- 
whelmed by the problem, and 
impressed with the efficiency and re- 
newed popularity of the armed forces, 
writes Col. Dunlap, “Congress passed 
a number of statutes designed to bring 
military resources to bear in the ‘war’ 
on drugs.” 

With contributions from an intrigu- 
ing combination of academics, military 
writers and attorneys, Militarizing the 
American Criminal Justice System cov- 
ers a broad scope of topics, including the 
military’s involvement in drug and immi- 
gration enforcement along the 
U.S. -Mexico border, as well as the creep- 
ing role of high technology, science, 
information management and surveillance 
in the criminal justice system. 
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And still, as Kraska points out, own self-serving agenda as opposed to 
most Americans hold firm the idea that working toward the ‘public good,’ and 
the explosive growth of the “crime works closely with an array of for-profit 
control industry” has everything to do organizations.” 

with the perceived need to respond “Put simply,” he adds, “growth be- 
strongly to what has erroneously been comes not a means to a laudable end, 
termed a national crisis of crime and but an end in and of itself.” ■ 
drugs. 

But behind the scenes, as Kraska Silja J.A. Talvi is a Seattle-based 
concludes, “the criminal justice system freelance journalist who reports on 
is developing into an ‘industrial complex’ criminal justice issues for publications 
. . . [1} t seeks out and constructs new prob- ranging from In These Times to the Chris- 
lems for its solution, actively pursues its tian Science Monitor. 

Informal Grievance Procedure Must Be 
Exhausted Before Filing Suit 

T he U.S. Court of Appeals for the summary judgment. See: Concepcion v. 

Third Circuit reversed a district Morton, 125 F.Supp.2d (D NJ 2000). De- 
court’s denial of summary judgment for fendants appealed, 
prison officials after ruling that prison- In reversing the district court’s de- 

ers were required to exhaust their nial of defendant’s motion, the Third 
administrative remedies before bringing Circuit held that a remedy need not be 
a42U.S.C.§1983 action even when such formally adopted by an agency to be con- 
remedies had not been formally adopted sidered an “administrative remedy” within 
by a state agency. the scope of §1997e(a)’s exhaustion re- 

in August 1997, Victor Concepcion quirement. Thus, plaintiffs were required 
and Anthony Ways were New Jersey to follow the informal procedure de- 
state prisoners who became involved in scribed in the prisoners’ handbook before 
an altercation with prison guards, they would be allowed to pursue their 
Concepcion and Ways were charged with § 1 983 claims. 

assaulting corrections officers, found Accordingly, the district court was 

guilty, and sentenced to administrative directed to dismiss the plaintiffs’ corn- 
segregation and loss of good time. plaint for failure to exhaust administrative 

In August 1998, the two men jointly remedies pursuant to 42 U.S.C. § 1997e(a). 
filed a complaint in U.S. District Court See: Concepcion v. Morton, 306 F.3d 1347 
under §1983 alleging that they were vie- (3rd Cir 2002). 

tims of excessive force during the August Separately, after prisoners at New 

1997 incident. In August 2000, defendants Jersey’s Bayside Correctional F acility had 
moved for summary judgment arguing filed suit complaining of various consti- 
that plaintiffs had failed, prior to filing tutional violations by prison guards, a 
suit, to exhaust their administrative rem- U.S. District Court judge had ruled that 
edies as required by 42 USC § 1 997e(a). the grievance procedures described in the 
The district court took the view that prisoners’ handbook did not constitute 
the only remedy available to the plain- an available administrative remedy for 
tiffs was an informal grievance procedure purposes of 42 USC §1997e(a). The Third 
described in the prisoners’ handbook. Circuit’s ruling in Concepcion, however, 

The district court had interpreted effectively overruled the district court. 

§1997e(a) to mean that the phrase “ad- The district court’s ruling that 
ministrative remedies” applied only to Fed.R.Civ.P. 8(a) did not require prisoner- 
“Administrative schemes promulgated plaintiffs to plead with specificity their 
by an agency.” Because the prison war- claims against individual officials and that 
den, not the Department of Corrections, prisoners were not obligated to meet a 
promulgated the informal procedure, the heightened pleading standard when corn- 
district court held that the handbook rem- plaining of conspiracy by guards and 
edy was not administrative in nature and prison officials was not disturbed by the 
was outside the scope of §1997e(a). Third Circuit’s ruling in Concepcion. See: 

Based on this interpretation, the district In Re Bayside Prison Litigation, 190 
court rejected defendants’ motion for F.Supp.2d 755 (DNJ 2002). | 
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CSC: More Misery and Misfortune 


P age 1 of the August 2002 issue 
of Prison Legal News carried a 
story about Correctional Services Corpo- 
ration (CSC), the scandal-ridden private 
prison outfit beset with self-inflicted troubles. 
Since that story appeared, CSC’s troubles 
have multiplied. Consider the following: 

> In August 2002, a Texas court 
convicted a CSC Boot Camp nurse of neg- 
ligent homicide following the death of an 
18-year-old camper to whom she failed to 
provide adequate medical care. 

> In January 2003, the New York 
State Lobbying Commission launched a 
probe into CSC’s involvement with gifts 
improperly given to state legislators. 

> Later in January, four female pris- 
oners at a CSC-operated halfway house 
in Manhattan filed a federal lawsuit where 
they complained that they were sexually 
assaulted by a CSC counselor. 

> In mid- January, a federal inves- 
tigation report revealed that CSC 
employees’ had been ordered to work on 
the election campaigns of New York’s 
political elite: former Governor Cuomo, 
former Mayor Dinkins, and perennial vic- 
tim Reverend A1 Sharpton. 

> Still further in January, a former 
prisoner at a CSC-operated youth facility 
in Nevada filed a federal lawsuit complain- 
ing that a female guard had forced the 
teenager to perform various sex acts. 

> Late in January, the Albany 
County (New York) district attorney 
opened a criminal inquiry into CSC’s deal- 
ings with state lawmakers. 

> In F ebruary, the N ew York Lob- 
bying Commission fined CSC $300,000 for 
failing to report gifts to state legislators. 

> And finally, a former CSC vice 
president was dismissed after being ar- 
rested on charges of filming boys 
engaging in sex acts. 

CSC, one of the nation’s largest pro- 
viders of privately run prisons and 
correctional services, traces its roots to 
New York City in the 1970s. There, James 
Slattery and Morris Horn operated a string 
of squalid welfare hotels and homeless 
shelters. The pair depended on state and 
federal contracts as their principal source 
of revenue. Horn is now deceased. 
Slattery went on to become the President 
and Chief Executive Officer of CSC. 

In 1989, after the City of New York 
condemned one of their notorious wel- 
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by C.C. Simmons 

fare hotels, Horn and Slattery operated 
as Esmor Correctional Services Corpora- 
tion and, in 1993, formed CSC by 
consolidating several companies that 
were engaged in the business of operat- 
ing correctional and detention facilities. 

In 1999, CSC merged with Youth Ser- 
vices International (YSI), a leading 
provider of developmental, educational, 
and rehabilitative programs for troubled 
juveniles. The YSI merger made CSC the 
country’s leading provider of private ju- 
venile justice facilities with 4,000 beds 
nationwide. 

Through their Esmor subsidiary, CSC 
also operated the now-infamous U.S. Im- 
migration and Naturalization Service 
Detention Facility in Elizabeth, New Jer- 
sey, just across the Hudson River from 
New York City. In 1995, after that facility 
erupted in riot and had to be closed, CSC 
moved its corporate headquarters to 
Sarasota on Florida’s west coast. CSC’s 
business interests in the Empire State re- 
mained strong, however, even after 
relocating its offices to Florida. 

The Jackson Factor 

Early in the 1990s, CSC hired 
Franklin Chris Jackson who eventually 
became a corporate vice president. 
Jackson, a political operative and lob- 
byist out of Brooklyn, helped CSC win 
government contracts to operate three 
halfway houses in New York City as 
well as state contracts to assist pris- 
oners who were being released and 
re-entering society. When CSC moved 
its offices to Florida, Jackson remained 
in New York to oversee the company’s 
operations there. 

Jackson was a well-known figure 
who could often be found working the 
halls in the Albany statehouse. From 1992 
until 2001, due in large part to Jackson’s 
aggressive lobbying, CSC was awarded 
more than $22 million in state contracts. 
After CSC discharged Jackson in 2000, 
however, the company’s business with 
the state dropped to zero. 

Although no longer employed by 
CSC, Jackson remains at the center of the 
multi-agency investigation into CSC’s 
influence peddling, illegal gift giving, im- 
proper reporting of lobbying activities, 
and bribery. 
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The New York State Lobbying Com- 
mission made headlines in January 2003 
when it launched a major probe into the 
illegal conduct of state Assemblywoman 
Gloria Davis. Davis, 65, admitted to ac- 
cepting bribes, gifts, and dozens of rides 
in CSC vans over a 4-year period, all in 
exchange for helping CSC keep state con- 
tracts to manage halfway houses. In 
January, she resigned her 22 -year Assem- 
bly seat and was sentenced to 3 months 
in jail. Davis reportedly knew Jackson so 
well that he called her “Mom.” 

Along with Davis, Assemblyman 
Roger Green of Brooklyn admitted to ac- 
cepting free trips to and from Albany in 
CSC’s van and then applying to the state 
for reimbursement of travel costs he had 
not incurred. Green arrogantly denied 
wrongdoing of any kind. Since January, 
the still-secret probe has mushroomed 
and now threatens CSC with civil and 
criminal charges. Two types of criminal 
conduct by CSC are under scrutiny. First, 
CSC provided state lawmakers with free 
transportation between their New York 
City homes and the Albany statehouse. 
That transportation may be viewed as an 
unlawful lobbying expense because CSC 
failed to list it on its legally required, semi- 
annual lobbying reports. Second, CSC 
provided legislators with gifts and ser- 
vices valued at more than $75. State law 
says that no gift worth more than $75 may 
be given in an effort to influence a state 
official. Jackson’s name repeatedly sur- 
faced as the donor in many of the 
gift-giving inquiries as well as other as- 
pects of the investigation. 

Limitless Largesse 

The allegations of free transporta- 
tion, however, are not all that law 
enforcement officials are scrutinizing. 
Other areas of inquiry concern whether 
CSC provided free vans and cellular tele- 
phones to lawmakers and whether CSC’s 
employees were assigned to work on the 
re-election campaigns of New York’s po- 
litical luminaries. 

In mid-January, a U.S. Department of 
Justice report was delivered to the New 
York Legislature’s Ethics Committee. The 
report alleges that during the 1990s, CSC 
employees were assigned to work on 
Democratic party political campaigns in- 
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eluding those of former Governor Mario 
Cuomo, former Mayor David Dinkins, 
Representative Gregory Meeks ofBrook- 
lyn. Assemblyman Roger Green (who 
heads the black and Puerto Rican cau- 
cus in the Assembly), and political gadfly 
Reverend A1 Sharpton. 

Federal investigators produced evi- 
dence showing that Jackson organized crews 
of workers from the CSC-operated halfway 
houses to help out on the political campaigns. 
Full-time employees on CSC ’s payroll were 
assigned for several years, to work for 
Assemblyman Green and other black and 
Puerto Rican legislators. The CSC-provided 
workers would “do what the caucus mem- 
bers wanted them to do, working in their 
legislative offices, working in political cam- 
paigns, and driving them around,” 
reported The New York Post. 

The CSC staffers, the free van trips, 
and other amenities were provided to 
lawmakers over at least a 6-year period, 
said The Post. Mr. Slattery admitted that 
CSC rented minivans during the 2000 elec- 
tion and gave them to Assemblyman 
Green and other candidates. Former-CSC 
employees said that Green’s political cam- 
paign workers also received free meals 
and a cellular telephone. 

Other state legislators benefited 
from CSC’s lobbying and largesse. Air- 
plane tickets, fruit baskets, Valentine’s 
Day chocolates, lavish meals, trans- 
portation, and free campaign workers 
were all made available to curry favor 
among lawmakers. While it was com- 
mon knowledge that CSC’s lobbying 
efforts in New York were led by Mr. 
Jackson, CSC’s top executives said 
they had no knowledge of any ques- 
tionable gift giving by Jackson. A 
federal report from the late 1990s tells 
a different story. That report contains 
testimony from CSC employees that 
company president Slattery knew 
about the favors Jackson was handing 
out to New York politicians. 

In recent depositions before the 
state’s Lobbying Commission, however, 
Slattery acknowledged the questionable 
practices but then tried to cast blame for 
the unreported lobbying activities on 
former CSC vice president Jackson. 

Unpersuaded by Slattery’s testi- 
mony, the Commission on February 27, 
2003, imposed a record $300,000 fine 
on CSC. That $300,000 fine is the larg- 
est the state has ever imposed on a 
single company for breaking its lob- 
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bying laws. It tops the $250,000 fine 
paid by Donald Trump in 2000 for his 
improper lobbying to keep casino gam- 
bling out of New York. 

Criminal Complications 

In closely related investigations, 
criminal prosecutors in Manhattan and 
Albany continue to probe certain elected 
officials in New York and their relation- 
ships with CSC. 

Early in March 2003, the New York 
State Board of Elections ordered CSC to 
seek refunds of political contributions it 
paid to candidates in 2002. State law bars 
corporations from giving more than $5,000 
per year to campaign committees. CSC 
often exceeded that limit. John Mentzer, a 
CSC vice president and general counsel, 
said that CSC had asked political candi- 
dates to return a portion of any donations 
sent to them. “We’re asking everyone we 
gave to [to] give us money back,” he said. 

Prosecutors continue to investigate 
whether any criminal laws were broken 
when lawmakers accepted favors from 
CSC. Mentzer said he is not aware of any- 
one “currently employed by the 
company” who is the target of the crimi- 
nal investigations. “Certainly it’s not the 
kind of thing we wanted to be involved 
with,” Mentzer added. “It does come up 
in our discussions with prospective cus- 
tomers, and we expect that will be the case 
for the foreseeable future.” 

Lobbying Commission investigators 
have asked Manhattan District Attorney 
Robert Morgenthau for permission to re- 
view the secret grand jury transcript from 
the investigation of now-disgraced As- 
semblywoman Gloria Davis. Commission 
members expect the transcript to reveal 
further details of CSC’s suspected illicit 
activities. 

In a deposition taken before the 
Commission, one CSC employee de- 
scribed how a certain lawmaker would 
demand free transportation to Albany as 
if it were a birthright. Another lawmaker 
was said to have complained about the 
filthy state of a company van that CSC 
had assigned to him. 

CSC has declined to talk in detail 
about the bribery allegations but general 
counsel Mentzer said there is more to the 
story. “Let’s just say the bribes weren’t 
offered, they were demanded,” he said. 

In response to the swirling allega- 
tions, investigations, and a record-setting 
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$300,000 fine, CSC agreed to correct and 
refile its lobbying reports for 2000 and 
2001. A company spokesman said that 
CSC will adopt “stronger and clearer poli- 
cies” related to political contributions 
and activities. 

The Texas Boot Camp Death 

Until the summer of 2001, CSC oper- 
ated the Mansfield boot camp for Tarrant 
County (Fort Worth) Texas. In January 
2001, Bryan Alexander, an 18-year-old 
camper who had been sentenced for 
drunk driving, died of pneumonia after 
being improperly diagnosed and treated 
by camp nurse Knyvett Reyes. 

The CSC nurse was charged with 
negligent homicide and convicted in Au- 
gust 2002. Reyes was sentenced to 4 
years’ community supervision, ordered to 
surrender her nurse’s license, and pay 
$ 1 1 ,000 in restitution to Alexander ’s fam- 
ily. Reyes is barred from performing any 
nursing duties involving direct patient 
care during her 4-year probation. She-is 
now working as a hospital clerk. 

A civil trial over Alexander’s death 
has gotten underway. PLN will report on 
the verdict in a future issue. 

Sexual Shenanigans 

CSC’s troubles in New York are not 
limited to questionable campaign contri- 
butions and schmoozing the lawmakers. 
Four female clients at the CSC-operated 
Le Marquis Community Correctional Cen- 
ter on Manhattan’s East 3 1st Street have 
filed a federal lawsuit where they allege a 
CSC counselor lured them into his office 
and sexually assaulted them. 

Out west, a former teenage prisoner 
of the CSC-operated Summit View Youth 
Correctional Center in Nevada filed a civil 
rights lawsuit asking CSC for $3 million in 
damages. Ryan Layman, now 20, alleges 
that a female guard at the North Las Ve- 
gas facility used him as a sex slave. 
According to Layman’s federal lawsuit, 
guard Jennifer Burkley subjected him to 
repeated sexual assaults between Novem- 
ber 2000 and January 2001. “Burkley, 
acting in her official capacity and us- 
ing her position of authority, would 
enter Mr. Layman’s room and unlaw- 
fully coerce, force, and intimidate the 
child into performing various sexual 
acts, all against the child’s will and con- 
sent,” says the complaint. Layman was 
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teens. And finally, whatever happened It seems that in 2000, while on vacation in 
CSC (continued) to Franklin Chris Jackson, the flamboy- the Dominican Republic, Jackson was ar- 

ant, extravagantly generous CSC vice rested on pornography charges. He was 
president who orchestrated so many accused of photographing young boys 
age 17 at the time of the alleged inci- political deals with New York lawmak- engaged in various sex acts. H 
dents. ers? According to his attorney, Gail 

In November 2001, Burkley and an- Laser, Jackson is terminally ill with can- Sources: Fort Worth (Texas] Star-Tele- 
other former Summit View female guard cer and is not able to provide testimony gram, Las Vegas Review-Journal, The 
were sentenced to 2 years’ probation for to the investigators. New York Daily News, The New York 

crimes which involved allegations that But why did CSC dismiss Jackson af- Herald Tribune, The New York Post, and 

they performed oral sex on incarcerated ter 8 years of loyal and productive service? The New York Times 

BOP Guards Smuggle Sperm For Mobsters 


O n March 1,2002, the U.S. Dis- 
trict court for the Middle Dis- 
trict of Pennsylvania denied the motion 
of a mobster’s wife requesting the return 
of her incarcerated husband’s sperm. Cir- 
cumstances leading to this unusual 
request began in 1992 when Antonio 
Parlavecchio, a known Mafia member, was 
sentenced to 14 years in prison at the fed- 
eral prison complex in Allenwood, 
Pennsylvania, for racketeering. His wife, 
Maria Parlavecchio, who is 38 and child- 
less, bribed prison guard Troy Kemmerer 
to smuggle a cryogenic sperm kit into and 
out of the federal prison. 

The sperm smuggling scam had be- 
come popular among mobsters doing time 
in Allenwood. Prison officials became 
suspicious when imprisoned wiseguy 
Kevin Granato, who had been locked up 
for 10 years, began bragging about his 
two year old son at a visit. 

A federal agent posing as a 
mobster’s girlfriend convinced Kemmerer 
to smuggle a sperm kit into the prison 
which led to his arrest on bribery charges. 
[PLN, Sept. 2001] At least two other 
guards were involved in the illegal smug- 
gling activities. Todd Swineford and Mark 
James were pressured by the Bureau of 
Prisons (BOP) into quitting their jobs as 
guards for smuggling such creature com- 
forts as Genoa salami and Romano cheese 
as well as sperm kits into the prison. James 
is also accused of selling information about 
other prisoners to incarcerated Mafia en- 
forcer Frank Pontillo ofthe Colombo family. 

Guards received $200-$300 per 
trip to smuggle the semen out of the 
prison. Parlavecchio’s sperm was 
confiscated from a New York fertility 
clinic on Park Avenue shortly after 
Kemmerer’s arrest. 

On December 13, 2000, a federal 
grand jury indicted Mr. And Mrs. 
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by Gary Hunter 

Parlavecchio on ten counts of conspiracy 
in violation of 18U.S.C. § 371. On August 
29, 2001, Mrs. Parlavecchio pled guilty to 
providing a prohibited object to a pris- 
oner and was sentenced to one year of 
probation. 

On February 1, 2002, Mrs. 
Parlavecchio filed a motion to have the 
confiscated sperm returned. Since sperm 
is not an illegal substance, her attorney 
argued that she was legally entitled to 
the seminal fluid. Federal prosecutor 
Wayne Samuelson argued “It’s fruits of 
the crime. It’s contraband.” District judge 
J. Muir agreed. 

First addressing the matter of juris- 
diction, the court held it had jurisdiction 
to address the matter rather than a New 
York court where the sperm was seized 
and was being held. The court then de- 
nied the motion based on the “clean 
hands” doctrine. 

According to the court, “No prin- 
ciple is better settled than the maxim that 
he who comes into equity must come with 
clean hands and keep them clean through- 
out the course of litigation....” The court 
held that to grant Mrs. Parlavecchio’s 
motion “would constitute judicial ap- 
proval of her criminal activities and reward 
her for her crime.” 

Parlavecchio’s attorney, Eugene 
Tinari, argued that Maria Parlavecchio 
simply wanted “the chance to conceive a 
child, to create a family, to become a 
mother, and to enjoy the companionship 
and love of a son or daughter.” Tinari ’s 
plea for compassion was not good 
enough. The motion for the return of prop- 
erty was denied and the seminal fluids 
were ordered destroyed. See: United 
States v. Parlavecchio, 192 F. Supp.2d 
349 (MD PA 2002). In an unpublished 
opinion, the Third Circuit affirmed that 
Parlavecchio was not entitled to the re- 
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turn of her husband’s semen. See: United 
States v. Parlavecchio, 57 Fed.Appx. 917 
(3rd Cir. 2003). 

Over a dozen people, including four 
guards, have been convicted in the sperm 
smuggling caper. On August 21, 2003, 
Granato was sentenced to 16 months in 
prison, to be served after he completes his 
murder and racketeering sentences in 2012. 
Granato plead guilty to smuggling sperm 
out of the prison. In pleading for leniency 
for her husband, Regina Granato, 40, said 
the sperm smuggling was “made out of 
pure love. We love our daughter, and it is 
her that gives us the only joy and pleasure 
we have,” she told the court. 

Amajority of the world’s prison sys- 
tems allow prisoners to have conjugal 
visits with their spouses. Coupled with 
its use of the death penalty and mass im- 
prisonment with draconian sentences as 
tools of social policy, the United States is 
one of the few countries which does not 
permit prisoners to have conjugal visits 
with spouses. This hostility to families 
also translates into a virtually universal 
ban on artificial insemination which leads 
to situations where the spouses of pris- 
oners become criminals simply for tiying 
to exercise the most basic human right of 
having a family. Ignorance of penal poli- 
cies in other parts of the world prevents 
most Americans from realizing just how 
far out of synch American criminal jus- 
tice policies are with the rest of the world. 
State prisons in New York, California, 
Washington, Mississippi and New 
Mexico allow prisoners to have private 
visits with family members, but most have 
significantly restricted access to these 
programs in the past ten years while some 
states, Wyoming and South Carolina, 
completely eliminated them. H 

Source: The Herald 
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Washington DOC Settles 
Kosher Diet Complaints 

by John E. Dannenberg 


W ashington state’s Department 
of Corrections (DOC) settled 
two 42 USC § 1983 complaints from pris- 
oners who “practiced” Judaism but were 
denied kosher diets. Both settlements 
accorded the diets; in the attorney-repre- 
sented case fees and costs of $14,652 
were awarded (plus $300 in expenses to 
the prisoner), while in the pro-per case, a 
$2,000 lump sum payout was made. 

Cole Younger, incarcerated at the 
Monroe Correctional Complex, Twin Riv- 
ers Unit, had in 1998 and again in 2000 
requested a kosher diet on his Religious 
Preference Form. Contract Jewish Chap- 
lain Gary Friedman denied the request 
because Younger was neither born Jew- 
ish, nor had he gone through a formal 
conversion. Younger exhausted adminis- 
trative remedies and sued DOC officials 
and Friedman for violation of his religious 
freedom rights protected under the First 
Amendment and his equal protection 
rights protected under the Fourteenth 
Amendment. 

In a stipulated motion for entry of 
judgment and permanent injunction, dis- 
missing Friedman as a defendant, the 
United States District Court ordered that 
Younger - for as long as he desires a ko- 
sher diet for sincere religious reasons - 
be so provided in the same manner as 
done for Orthodox Jewish prisoners in the 


Washington DOC. This shall include both 
a daily kosher diet as well as supplemen- 
tal diets required for Jewish religious 
holidays. The order further provided that 
Younger shall be provided equal access 
to Jewish religious activities and partici- 
pation accorded other prisoners identified 
as Jewish. 

Significantly, the court enjoined treat- 
ing Younger in a lesser manner because 
either ( 1 ) his mother was not Jewish or (2) 
he had not gone through a formal rab- 
binical conversion. Thus, while Younger 
might not be “legally” Jewish under Ju- 
daic canon, he cannot be denied by the 
government to practice his sincerely held 
Jewish religious beliefs. For constitu- 
tional protection, he need only identify 
himself as Jewish under DOC Policy No. 
560.200. The judgment was ordered 
placed in Younger’s central file - to be 
enforced at any WA DOC facility at which 
he might be housed. 

Attorney fees of $11,531 for 102.5 
hours and costs of $3,121 were awarded 
counsel James Lobsenz. Additionally, 
$300 in postage/copying expenses were 
awarded to Younger, with a proviso that 
the funds not be attached from his prison 
trust account for any other legal cause. 
See Judgment and Permanent Injunction 
in Younger v. Lehman, USDC WD WA, 
No. CO 1-1139C (Oct. 4, 2002). 


In the second case, Airway 
Heights Correctional Center prisoner 
Roland Pitrie had previously gained a 
preliminary injunction to give him his 
kosher diet in virtually identical circum- 
stances as Younger’s. The federal 
district court there observed that grant- 
ing kosher meals to a prisoner who was 
Jewish by birth but did not practice the 
faith, while denying another prisoner 
who was not “formally” Jewish but 
practiced the faith, was a denial of 
equal protection rights. (See: PLN, Oct. 

2002, p.18.) 

The case came for settlement on 
November 4, 2002. The stipulated 
agreement awarded Pitrie $2,000 to be 
paid within 30 days - not subject to any 
attachments. Pitrie’s kosher diet was or- 
dered provided for as long as he 
“continues to express a desire to en- 
gage in the Jewish religion.” DOC 
agreed to afford Pitrie the same reli- 
gious services provided “other inmates 
considered to be Jewish” for the dura- 
tion of his incarceration. Notably, the 
stipulation also ordered expungement 
of Pitrie’s disciplinary record regarding 
hearings held on April 11, Aug. 14 and 
Oct. 2, 2002 - while the legal proceed- 
ings on the instant complaint were 
pending. See: Pitrie v. Bon, USDC ED 
WA, No. CS-0 1-004 WFN (2002). ■ 
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Arizona’s Pima County Settles Prisoner Beating Death 

Lawsuits for $500,000 

by Matthew T. Clarke 


B y paying $500,000 and issuing 
letters of apology from the Sher- 
iff, Pima County has settled two lawsuits 
by the survivors of two prisoners beaten 
to death by Pima County Jail guards in 
two separate incidents. This brought the 
total paid in recent settlements involving 
prisoner beatings to $596,000. The county 
also spent $12,000 for outside investiga- 
tion ofthe cases. 12 of the 38 claims filed 
against the county for deaths or injuries 
at the county jail during the past 5 years 
were closed without payout, another 17 
remain open. 

Police found Karl Budinger, a 74- 
year-old former logger and Alaska state 
OSHA representative, asleep behind the 
wheel of his pickup truck parked in a Tuc- 
son apartment complex on Christmas Day, 
200 1 . He was verbally abusive to the po- 
lice who found him, kicked one paramedic 
in the knee and another in the groin, and 
refused to be handcuffed at the scene. 

According to guards John Tollett 
and Christopher Gates, Budinger yelled 
repeatedly at guards and raised his hands 
in a manner perceived to be a threat to 
guard Marie Mitchell, causing them to use 
force against him. However, prisoner wit- 
nesses say Budinger made no threatening 
move, yet Tollett threw him into a low- 
hanging cabinet, then Mitchell pinned his 
head to the ground with her knee. What 
is certain is that the guards managed to 
break Budinger’s neck, then ignored his 
screams of pain and protests that he was 
paralyzed as they dragged him in to a cell 
and threw him onto the floor. Jail nurse 
Raela Burns gave Budinger a 45-second 
examination, pronounced, “He’ll live,” 
and left. The prisoners assigned to clean 
up the blood in the hallway left from the 
beating say no one checked on Budinger 
for another 90 minutes, when he was dis- 
covered dead. 

The Pima County Attorney’s Office 
cleared the guards of any wrongdoing 
and no administrative review was under- 
taken. 

On January 14, 2002, Douglas J. 
Carter, 40, was arrested for a misdemeanor 
liquor warrant and arrived at the jail just 
before midnight. There he faced Tolett, 
Mitchell and guard Don Guariello. The 


guard’s claim that Carter threatened to 
fight other prisoners in the holding cell if 
he wasn’t taken to a single cell, then re- 
fused to obey the orders of guards who 
were taking him to the isolation cell. What 
is certain is that the guards beat Carter so 
severely, they broke three of his ribs, 
badly bruised his entire torso, and rup- 
tured his spleen. They then handcuffed 
the fatally-injured Carter to the four cor- 
ners of a bunk and left him without medical 
attention for hours. 

Jail nurse Georgia Foster did get a 
look at Carter and suspected broken ribs, 
but she was untrained in how to handle 
serious injuries, didn’t know what to do, 
and left him for the day staffers. 

“1 thought that he really needed to 
be seen by a doctor,” said Foster. “I was 
amazed at the amount of blood every- 
where. It was on the floor, on the bench, 
all over his face. I mean it looked like some- 
body had taken a bucket of red paint and 
splashed him with it.” 

At 7:00 a.m., the day shift found 
Carter unable to stand, so they got him a 
wheelchair to take him to his video court 
appearance. They then took him for X- 
rays, where be collapsed at about 11:00 
a.m. Carter was admitted into Kino Com- 
munity Hospital at 7:00 p.m. However, 
complications due to diabetes, pancreati- 
tis, liver cirrhosis, and a rare blood 
characteristic caused doctors there to 
delay his surgery until 8:00 p.m. the next 
day while they searched for compatible 
blood. Carter died a few minutes after mid- 
night. 

“If this whole process was started 
earlier, he could have been repaired and 
gone on with his life,” according to Dev 
Sethi, the Carter family’s attorney. “Be- 
cause of all the delays at the jail, he didn’t 
get the necessary treatment until it was 
too late.” 

Sheriff’s Sgt. Michael G. O’Connor 
is not so sure. He said that the delays are 
being investigated, and the fact that jail 
personnel didn’t know how to handle a 
seriously injured prisoner was a cause for 
concern, but the beating caused the 
death. 

“It wouldn’t have mattered what the 
nursing staff could have done with Mr. 


Carter had the corrections officers not 
assaulted him as they did that morning,” 
said O’Connor. “Our primary focus is the 
officers.” 

Indeed, the officers in question, 
Tollett and Guarriello, were indicted for 
negligent homicide on May 24, 2002. But 
this is too little, too late according to Sethi. 

“They’ve continued to leave people 
in there who have short tempers, people 
who like abusing power under the cloak 
of their badge,” said Sethi. “They’ve left 
powder kegs in there in the forms of Tollett 
and Guarriello.” 

It is hard to argue with that conclu- 
sion when you consider the dozens of 
complaints lodged against jail personnel 
by prisoners who said they were beaten 
without provocation, then denied medi- 
cal attention while being strapped to beds 
for hours and ignored when they com- 
plained about their mistreatment. Indeed 
all of the guards involved in the beating 
had long histories of complaints against 
them for excessive force. Mitchell was 
cleared in the 10 excessive force com- 
plaints filed against her in the past 5 years. 
Likewise, Tollett was cleared in 6 other 
cases, and Guarriello in 4-even though a 
jail nurse had filed one of them, complain- 
ing about excessive force use on a 
prisoner. 

When complaints arose, the guards 
simply lied and the internal investigation 
accepted the lies. For instance, the afore- 
mentioned nurse said that Guard Andrea 
Doty was hitting a prisoner multiple times 
in the middle of the back while two other 
guards hit him in the side and head. Doty 
claimed she was in the restroom when the 
incident occurred. No one was disci- 
plined. 

There are other guards with histo- 
ries of excessive force. In 2000, there were 
53 complaints for use of excessive force; 
in 2001, there were 85; in the first five 
months of 2002, there were 35. 

Former guard Coe Emmett resigned 
in lieu ofbeing fired on September 3, 2002, 
after being charged on August 19, 2002, 
with 2 counts of misdemeanor assault 
stemming from beatings of different pris- 
oners on July 26 and 27, 2002. The first 
beating followed Emmett’s threat to make 
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a 1 9-year old prisoner’s life a living hell. 
Emmett claimed the prisoner attacked 
him. Another guard said it was an unpro- 
voked beating. 

Patricia Hartman, 44, a mental health 
educator at the University of Arizona’s 
Department of Family and Community 
Medicine, has a $500,000 federal lawsuit 
pending against the county and guards 
who she claims beat her without provo- 
cation on Christmas Day, 2000. She admits 
to having screamed all night and wriggled 
out of one handcuff after being arrested 
on a domestic violence charge. However, 
she did not provoke the guards to beat 
her. 

“There was no spitting at them, no 
biting at my wrists, no banging my head 
on the wall or anything like what they 
said. They have to say something to jus- 
tify what they did,” said. 

Hartmann says the deep cut on her 
head was cause by guards banging her 
head against a metal bed they strapped 
her to after slamming her on the floor. 
When she complained, she says they 
twisted her ankle. She has been unable 
to work due to post-traumatic stress 


caused by the beating. That the guards 
were exonerated in an internal investiga- 
tion is an indication of the need for external 
oversight of the jail. 

“When the investigation was done, 
I got two paragraphs that said they were 
exonerated,” says Hartman. “That was the 
end of the story. That’s why they got away 
with it.” 

Bobby Montgomery, 46, filed a state 
lawsuit alleging guards caused two bone 
fractures, neck dislocation, and permanent 
arm and side paralysis in a January 2000, 
beating. 

Tollett and Guarriello were fired in 
June, 2002. Mitchell was never charged 
in the beatings and was transferred to the 
jail’s minimum security unit. Burns re- 
signed in lieu of being fired February 22, 
2002 . 

July 12, 2002, the Budinger family at- 
torney, Clague Van Slyke III, gave notice 
of a $ 1 3 million claim against the county 
for negligence and constitutional rights 
violations. Sethi gave notice of an $10 mil- 
lion claim for similar reasons on June 21, 
2002. On September 9, 2002, the county 
settled the Carter claim for $350,000 and 


an apology. On October 15, 2002, the 
county settled the Budinger claim for 
$150,000 and an apology. In each written 
apology, the Sheriff assured the families 
that steps had been taken to ensure that 
no such incident could happen again. The 
families’ attorneys said that improving the 
jail to prevent a recurrence was more im- 
portant to the families than seeking a large 
award. H 

Source: Arizona Daily Star 
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Washington DOC Ban on Bulk Mail and Catalogs Enjoined 
in PLN Suit, Due Process Required 


O n June 17, 2003, Seattle federal 
district court Judge Robert 
Lasnick issued a permanent injunction, 
effective August 16, 2003, enjoining the 
Washington Department of Corrections 
(DOC) from censoring mail based on the 
postal rate at which it was mailed and 
from censoring catalogs. Whenever any 
mail is censored, due process notice must 
be provided to the sender and to the in- 
tended recipient. The court granted the 
defendants qualified immunity from 
money damages on these claims. The 
court held disputed issues of material fact 
prevented it from ruling on the parties’ 
cross motions for summary judgment 
concerning the censorship of court rul- 
ings and legal documents sent to 
Washington prisoners. The court granted 
the defendants summary judgment and 
dismissed PLN’s claim concerning the 
censorship of publications not normally 
distributed by PLN which are sporadi- 
cally censored when sent to myself and 
to PLN contributing writers. 

In 200 1 PLN filed suit in federal court 
in Seattle challenging the Washington 
DOC’s ban on third class mail, other than 
PLN. This includes subscription renewal 
notices, fund-raiser mailings, surveys and 
similar mailings. PLN also challenged the 
censorship of prisoner renewal notices 
and book and subscription order flyers 
pursuant to the DOC’s ban on “catalogs” 
which was enacted in 2000 when PLN 
settled another censorship suit against 
the Washington DOC. See: Humanists of 
Washington v. Lehman, [PLN, March 
2000]. PLN also challenged the censor- 
ship of court rulings, settlements and 
verdicts that it sends to its editor and 
writers and the censorship of books and 
publications sent to the editor and writ- 
ers for review purposes. PLN claimed the 
censorship of these materials violate its 
right to free speech under the First 
amendment. Moreover, the DOC’s prac- 
tice of simply throwing away third class 
mail with no notice violates its right to 
due process of law. PLN sued thirteen 
prison officials ranging from secretary 
Joseph Lehman to the superintendents 
of all major facilities. PLN sought dam- 
ages, injunctive and declaratory relief 


by Paul Wright 

and its attorney fees and costs. The com- 
bined bulk mail and catalog bans had 
steadily driven down the number of Wash- 
ington prisoners who subscribed to PLN 
as renewal notices sent to prisoners were 
censored along with PLN’s responses to 
prisoners who sought information about 
how to subscribe to PLN. 

The defendants have vigorously de- 
fended the case. They filed one motion 
for partial summary judgment arguing that 
PLN’s previous litigation in the Human- 
ists case foreclosed its claims in this suit 
over the bulk mail and court ruling cen- 
sorship claims. The court dismissed that 
motion as it was apparent PLN was suing 
for actions that occurred after the Human- 
ists suit was finalized. Basically, despite 
being sued before over these same issues 
the defendants persisted in unlawfully 
censoring PLN’s mail to Washington pris- 
oners. 

Extensive discovery was conducted 
in the case. Since the defendants had pre- 
viously raised the defense that the volume 
of mail they receive should allow them to 
censor broad categories of prisoner mail, 
this was the focus of considerable inquiry 
by PLN. The mailroom of the Monroe 
Correctional Complex (MCC) in Monroe 
was subpoenaed, over the DOC’s objec- 
tion, in order for plaintiff’s counsel to 
measure the amount of mail was actually 
received. Not surprisingly, the amount of 
third class mail and catalogs actually re- 
ceived at the prison over a five day period 
was minuscule and could not be recon- 
ciled with the vast numbers falsely claimed 
by the defendants. In all, the plaintiffs 
conducted 17 depositions, the defendants 
ten and extensive document discovery 
was also carried out. The parties filed 
cross motions for summary judgment. 

The court granted PLN’s motion for 
summary judgment and held that the 
DOC’s ban on third class mail and cata- 
logs was not rationally related to any 
legitimate penological test under the rea- 
sonableness test of Turner v. Safley, 482 
U.S. 78 (1987). The court relied extensively 
on Prison Legal News v. Cook, 238 F.3d 
1145 (9 th Cir. 200 1 ) in making its ruling. In 
that case, PLN successfully challenged 
the Oregon DOC’s ban on third class mail 


and denial of due process when such mail 
was censored. The court found that the 
DOC’s asserted interests for the policy: 
reducing the volume of mail that might 
contain contraband, preventing fires and 
making cell searches easier were not sup- 
ported by the evidence. 

“Turner's rational relation to legiti- 
mate and neutral governmental objective 
factor ‘constitutes a sine qua non’... Be- 
cause the bans on catalogs and non 
subscription standard rate mail are not 
rationally related to legitimate penologi- 
cal objectives, the court need not 
consider the other Turner factors, and 
must grant PLN summary judgment on 
these issues.” 

The court also held that PLN was 
entitled to due process notice when its 
mail to Washington prisoners was cen- 
sored based on PLN v. Cook. “Here, 
because the court has found that inmates 
have a constitutionally protected right to 
receive catalogs by mail and non sub- 
scription standard rate mail, the 
addressees of such mail must be afforded 
the same procedural protections afforded 
to recipients of first class, second class, 
and subscription standard rate mail un- 
der Department regulations.” 

The court held that the law was not 
clearly established on these issues, so 
prison officials could have reasonably 
but wrongly believed their irrational and 
arbitrary policies were somehow consti- 
tutional. Thus, the defendants were 
immune from liability for damages on 
these claims. PLN presented uncontested 
expert testimony that it had suffered sev- 
eral thousand dollars of damages due to 
lost subscriptions and book sales, to no 
avail. 

It appears that the court miscon- 
strued PLN’s challenge to the censorship 
of publications mailed to its editor and 
writers as a challenge to the DOC’s pub- 
lisher only rule which requires that books 
and publications be sent to prisoners di- 
rectly from a book store or vendor. Instead, 
PLN’s claim was that it is, in fact, a ven- 
dor and publisher and despite being a 
vendor and publisher, its mailing of pub- 
lications to its writing staff in the 
Washington DOC was sometimes arbi- 
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trarily censored under the publisher only 
rule. The court held that the publisher 
only rule is valid under the Turner test, 
despite the fact that PLN did not chal- 
lenge the constitutionality of that rule. 
The court granted summary judgment to 
the defendants on this claim. This does 
not impact PLN’s ability to send the 
books it distrbutes to Washington pris- 
oners. 

With regard to PLN’s claim concern- 
ing the censorship of court rulings, 
verdicts and settlements and similar pub- 
lic documents and legal records, the 
court held that disputed issues of mate- 
rial fact did not allow it to rule on the 
party’s summary judgment motions. This 
claim was set for trial. PLN’s research 
found no instances where court rulings 
and verdicts and settlements and similar 
information have ever been censored 
anywhere in the US, nor did the defen- 
dants cite any authority. The DOC claims 
that if Washington prisoners are allowed 
to receive information indicating verdicts 
and settlements paid out by the DOC this 
will put the plaintiffs of those cases at 
risk of being strong armed or extorted for 
their money. This is the same failed de- 
fense the Ninth circuit rejected in 
Crofton v. Roe, 170 F.3d 957 (9 th Cir. 
1999), which involved a successful 
challenge to the Washington DOC’s 
ban on gift publications and subscrip- 
tions. Like Crofton, the defendants in 
this case have been unable to cite a 
single instance where such extortion 
has actually occurred. 

The plaintiffs in the censored court 
rulings include DOC employees sexually 
harassed or discriminated against by their 
DOC employer, dead people, ex prison- 
ers in nursing homes, victims of medical 
neglect and rape by DOC employees who 
are no longer incarcerated and many oth- 
ers. PLN provided extensive evidence 
that similar information from a variety of 
sources, ranging from daily newspapers, 
the law reporter advance sheets and PLN 
itself, is not only not censored by the 
DOC, but they make no attempt to cen- 
sor it. The court has scheduled 
mediation between the parties on this 
claim. If this claim cannot be resolved via 
settlement, the claim will proceed to trial. 
Significantly, the court did not express 
an opinion as to whether the defendants 
would be entitled to qualified immunity 
on this claim. 


The court concluded its order: “The 
court further ORDERS that the Depart- 
ment is PERMANENTLY ENJOINED from 
prohibiting delivery of catalogs based 
only on the fact that the mail is a catalog 
and from prohibiting the delivery of ‘bulk’ 
mail based only upon the fact that the 
mail is sent at a standard rate. This in- 
junction shall take effect sixty days after 
the date of this order. This injunction in 
no way prohibits the Department from 
enforcing its content based restrictions 
or other policies, such as inmate address 
and return address requirements.” 

The defendants failed to settle the 
catalog and bulk mail claims in previous 
settlement and mediation discussions. 
The case is significant because it appears 
to be the first time that a prison catalog 
ban has been successfully challenged 
and enjoined. It will be virtually impos- 
sible for pro se litigants to successfully 
challenge “volume of mail” defenses 
raised by prison officials where it requires 
physically inspecting prison mailrooms, 
recording the actual volume of mail re- 
ceived and memorializing it via deposition. 
PLN has successfully challenged bulk 
mail bans in Washington, Oregon and 
Utah. 

PLN has been vigorously and bril- 
liantly represented in this case by Jesse 
Wing, Carrie Wilkinson and Tim Ford 
of the Seattle law firm of McDonald, 
Hogue and Bayless. We would like to 
thank David Sosa, a San Francisco 
economist who generously worked pro 
bono to calculate PLN’s damages and 
the harm caused by these illegal poli- 
cies. Likewise, attorneys Mickey 
Gendler and David Fathi have been 
generous in consulting on this case. I 
would also like to thank all those cur- 
rent and former PLN subscribers who 
took the time to return Mr. Wing’s ques- 
tionnaires inquiring whether they had 
actually received various mailings PLN 
has sent them over the past two years. 
PLN will report the final outcome of the 
case. As this issue of PLN goes to 
press, the ruling is unpublished. We 
have filed a motion asking the court to 
publish the ruling. If that motion is 
granted, we will list the citation. In the 
meantime, Judge Lasnick’s ruling is 
available at www.prisonlegalnews.org. 
See: Prison legal News v. Lehman, 
USDC WD WA, Case No. C01-1911L. 
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New York Muslim Prison Chaplains Purged 

by Matthew T. Clarke 


I mam Warith Deen Umar helped 
found the advocacy group Na- 
tional Association of Muslim Chaplains 
(NAMC) in 1976. Since then, the 58-year 
old cleric and NAMC have come to exer- 
cise near monopolistic influence over the 
selection of Muslim prison chaplains in 
New York state prisons, according to crit- 
ics. Umar has personally recruited and 
trained dozens of prison clerics and min- 
istered to thousands of prisoners. The 
government of Saudi Arabia helped fi- 
nance Umar’s two trips to that Muslim 
monarchy and continues to finance his 
dissemination of their harsh form of fun- 
damentalism known as Wahhabism, a 
Saudi Arabian offshoot of Sunni Islam. 
Wahhabism stresses a literal reading of 
the Quran and is intolerant of people who 
do not follow its absolutist teachings. 

Of his youth in Illinois, Umar says, 
“I went to jail too many times to count.” 
Living in New York in 1971, Umar and a 
group of radicals he befriended were over- 
heard bragging about their plans murder 
police. Caught with a 9mm pistol and 
crude homemade bombs, Umar visited 
Louis Farrakahn before being sent to 
prison for two years. That meeting led to 
a prison conversion to Islam and a name 
change from Wallace Gene Marks to 
Wallace 10X. Umar became one of New 
York’s first Muslim prison chaplains 
shortly after his release in 1975. Later he 
changed his name to Warith Deen Umar. 

Umar says that the focus of his 
preaching is “on work, family, and get- 
ting an education,” but prison “is the 
perfect recruitment and training grounds 
for radicalism and the Islamic religion.” 
Umar retired from his state prison chap- 
laincy in August, 2002, but continued as 
a contract Muslim chaplain for the fed- 
eral prison in Otisville, NY. Fie also 
continued to visit New York state pris- 
ons as an unpaid volunteer chaplain. 
These visits continued even after New 
York barred him from its prisons on Feb- 
ruary 4, 2003, for stating that the 9-11 
hijackers should be honored as martyrs. 
FTis statement also resulted in the termi- 
nation of his federal contract. 

New York State Senator Michael F. 
Nozzolio, Chairman of the Senate Crime 
Victims, Crime, and Correction Commit- 
tee, is upset about the selection process 


for Muslim chaplains in New York state 
prisons which, until recently, relied almost 
exclusively on Umar to select its clerics. 
He characterized it as “too trusting, too 
loose and too naive.” 

The early 2002 arrest of Osameh A1 
Wahaidi, the Muslim chaplain at Auburn 
Correctional Facility, brought the propri- 
ety of the selection process to the front 
burner. A1 Wahaidi, who is a citizen of 
Jordan residing in the U.S. on an R-visa, 
is charged with helping to raise money 
that was illegally sent to Iraq. 

Two other New York Muslim prison 
chaplains, both selected by Umar, were 
fired for anti-American activity. “Sufwan 
El Hadi, imam at Cape Vincent Correc- 
tional Facility, was fired for saying that 
September 11th was God’s punishment 
and that the victims got what they de- 
served,” the Associated Press reported. 
The AP reported that the comment was 
made on September 13, 2001, but Hadi 
denied making the comment. “Aminah 
Akbar, chaplain at the Albion Correctional 
F acility for women, was fired for praising 
Osama Bin Laden as a hero, AP said. She 
also denied making the comment,” which 
was allegedly made six weeks after 9-11. 
It was also political speech she had a First 
Amendment right to make, even if un- 
popular or foolish, so long as it was not 
inflammatory or a danger to prison secu- 
rity. Following labor arbitration Akbar was 
allowed to retire instead of being fired. 

In an environment increasingly re- 
sembling a religious witch hunt, Nozzolio 
suggested that the prison system be 
forced to investigate all of its Muslim cler- 
ics. He also questions the need for 42 
state -paid clerics for the 9,800 Muslim 
prisoners in the state’s 65 prisons, not- 
ing that the federal system is able to get 
by with 10 Muslim clerics for 9,000 Mus- 
lim prisoners at 1 02 prisons. 

‘“This is taxpayer money we are talk- 
ing about,’ Nozzolio said. ‘Even if they 
are preaching the word of God and not 
the word of al-Qaida, we need to look at 
whether this is appropriate staffing.” 

Prisoners who are members of the 
minority Shiite sect of Islam also complain 
about the overwhelmingly Sunni prison 
chaplains. They claim that Sunni chap- 
lains often stir up passions of their flock 
against Shiites by repeating an ancient 


religious slur (that Shiites began as an 
anti-lslamic Jewish conspiracy) in their 
sermons. Other complaints include Sunni 
chaplains calling Shiite prisoners “infil- 
trators and snitches” during Friday 
services. 

In July, 1999, Frankie Cancel, a New 
York Shiite prisoner incarcerated at 
Fishkill Correctional Facility, won a rul- 
ing from a New York state judge (who 
is Jewish) that Shiites were entitled to 
their own religious services. Umar then 
visited Fishkill, announcing during Fri- 
day services that the ruling was a threat 
to Islam and Cancel and other Shiites 
were part of a Jewish conspiracy to 
undermine Islam. He said the Muslim 
community needed to be protected and 
told the prisoners to get ready for a “mis- 
sion.” He told them he had his “guns 
ready.” Cancel and other Shiites inter- 
preted this as a threat. Umar denied 
making the comment. 

An appeals court upheld the ruling 
in Cancel’s favor, but left much to prison 
officials’ discretion. The prison officials 
have granted Shiites separate religious 
classes and told chaplains not to “dis- 
parage” them. See: Cancel v. Goord,218 
AD.2d717, 181 Misc.2d303. 

Cancel filed a federal lawsuit seek- 
ing monetary damages for violations of 
his right to practice his religion. The judge 
threw out most of the defendants, but not 
Umar. C ancel was released from prison in 

2002. See: Cancel v. Mazzuca, 205 
F.Supp.2d 1281 (SD NY 2002). 

It is estimated that there are 200,000 
to 340,000 Muslim prisoners nationwide. 
They comprise 10 to 17% of state prison 
and jail prisoners. This seems to stir up 
fear in the hearts of fundamentalist Chris- 
tian prison chaplains. Chuck Colson, of 
Watergate fame and founder of a nation- 
wide prison ministry, says that 
Christianity “is something far superior” 
to the Muslim faith, which he refers to as 
“a religion which breeds hate.” This atti- 
tude is apparent in New York where the 
firings of a few Muslim prison chaplains 
threatens to become a full-scale witch 
hunt due more to unfounded fear than 
logic. Aprime example of this is the March 

2003, reassignment of Amin Awad, Mus- 
lim chaplain at New York City’s Riker’s 
Island Jail. Awad is banned from contact- 
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ing prisoners after having served as the 
jail’s chaplain for five years. The reason 
given is that Awad was recently named 
president of the board of trustees of the 
Al-Farooq mosque in Brooklyn. A Feb- 
ruary 2003 complaint in Brooklyn federal 
court alleges that the storefront mosque, 
long know for its extremism, allowed A1 
Flasan Al-Moayad, a Yemeni cleric, to 


T he national Centers for Disease 
Control and Prevention (CDC) 
has issued an updated report providing 
guidelines and recommendations for ju- 
venile and adult correctional facilities to 
help identify, immunize against and pre- 
vent acute viral hepatitis disease. In its 
36 page January, 24, 2003 Recommenda- 
tions and Reports (MMWR 2003, Vol. 52, 
No. RR-1), a team of medical specialists 
in viral hepatitis from the National Cen- 
ter for Infectious Diseases offered this 
resource guide to correctional health care 
providers. 

Varying by state, 1 6 to 4 1 percent of 
prisoners are already infected with Hepa- 
titis-C, one million of whom are being 
discharged annually. CDC now recom- 
mends at least testing all those with an 
IV drug use history [approximately 80% 
of Hep-C infected prisoners have this his- 
tory], so that those who were not even 
aware of their latent disease might be able 
both to take precautions against further 
spread as well as begin early treatment. 

But a battle between costs, legal li- 
ability and ethics rages in several states 
regarding responsibility of prisons to 
control this epidemic. Arguably, federal 
laws requiring treatment of seriously ill 
prisoners might favor the chances of 
their getting medical help while incarcer- 
ated, versus when back outside. While 
full treatment can cure half the Hep-C 
cases, the cost of a year’s treatment is 
$25,000. CDC states that 39% of the three 
million Americans infected with Hep-C will 
pass through jails and prisons each year, 
thus making correctional facilities an ideal 
staging ground to intercept the epidemic. 

After discussing the unique risk fac- 
tors associated with prison populations, 
the report discusses the nature of each 
of Hep A, B, and C infection, including 


raise funds through the mosque, some of 
which were then funneled to al-Qaida. 
There appears to be no allegation that 
Awad was personally involved in any of 
this. H 

Sources: The Wall Street Journal, 
www.syracuse.com, Legal Affairs, New 
York Post 


incidence of each type as related to be- 
havioral risk factors (e.g., drug injection, 
sexual transmission and tattooing). 

A major chapter is devoted to pre- 
vention and control (including disease 
detection and management) specific to 
each type of hepatitis, differentiating be- 
tween them by symptoms and testing. 

Next, a prevention rationale is pre- 
sented, resulting in detailed health 
program recommendations in both ju- 
venile and adult prisons for each of Hep 
A, B, and C. These six chapters give 
specific plans for dosages of pre-expo- 
sure vaccinations (types A and B only; 
none exists for Hep C), for post-expo- 
sure vaccinations, and for chronic disease 
treatment. 

Prevention and control of hepatitis 
disease among prison staff is discussed, 
including precautions regarding simulta- 
neous exposure to HIV and TB. 

This highly technical report is plainly 
aimed at medical professionals and not 
lay prisoners. But it is so important to all 
prisoners’ ultimate welfare, because of 
their epidemic rate of hepatitis infection, 
that it should be recommended by con- 
cerned prisoners/advisory councils to 
every correctional facility’s health care 
department. 

CDC’s MMWR reports are available 
free electronically at http://www.edc.gov/ 
mmwr. The instant report is also available 
online at www.prisonsucks.com. Hard 
copies may be ordered from Superinten- 
dent of Documents, US Govt. Printing 
Office, Washington, DC, 20402 (202-5 12- 
1800). MMWR is published by the 
Epidemiology Program Office, CDC, US 
Dept, of Health and Human Services, At- 
lanta, GA, 30333. See: MMWR 2003; 52 
(No. RR-1): 1-36; The Philadelphia 
Enquirer. H 
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Washington State’s Changes to Good Time Laws Benefit Few 


O n May 20, 2003, Washington 
state governor Gary Locke 
signed into law Senate Bill 5990, which 
works numerous changes to the amount 
of good time prisoners in the state can 
receive. The new law, passed by 43-4 and 
84-13 votes in the Senate and House re- 
spectively, increases the amount of good 
time received by some prisoners, while 
decreasing that afforded to others. 

Previous to this legislation, 
Washington’s good time laws allowed all 
prisoners who committed crimes before 
1990 a 33% reduction of their sentences 
through good time. The law then 
changed to reduce to 15% the amount of 
good time a prisoner convicted of a “Class 
A” or “serious violent” offense (such as 
murder, rape, or kidnapping) can earn. 

SB5990 increases the maximum al- 
lowable good time to 50% for certain, 
non-violent prisoners. At the same time, 
the law decreases the good time for seri- 
ous violent, Class A, and sex offenders 
to 10%. The law took effect July 1,2003, 
and only the portion of the law increas- 
ing the good time to 50% will be applied 
retroactively to those already serving 
sentences. The portion decreasing the 
good time to 10% applies only to those 
defendants who committed crimes after 
July 1,2003. 

But while the new law gives the ap- 
pearance of increasing good time for 
some prisoners, so many conditions have 
been written into the law that it will actu- 
ally benefit very few. 

For example, to be eligible for the 50% 
sentence reduction, a prisoner cannot be 
currently serving time or have a previous 
conviction for any of the following: A sex 
offense; a violent offense; any “crime 
against persons” as defined in RCW 
9.94A.41 1 (a long list of crimes); a do- 
mestic violence felony; residential 
burglary; possession, delivery or manu- 
facture ofmethamphetamines; or delivery 
of any controlled substance to a minor. 
Even if a prisoner meets all of these con- 
ditions, however, he or she is still not 
guaranteed hair-time. The law has one 
more caveat. 

SB 5990 directs the state DOC to per- 
form what is known as a risk assessment 
test on every prisoner who would other- 
wise qualify for half time. The assessment. 


by Lonnie Burton 

which is apparently done in secret out- 
side the presence and without the 
knowledge of the affected prisoner, pur- 
portedly determines the likelihood of 
recidivism. Results are then broken down 
into four categories. Prisoners are as- 
signed a “risk management” level of either 
A, B, C or D. The new law directs that 
only those prisoners falling into one of 
the two lowest risk categories (C or D) 
qualify for the increased good time. 

Although some authorities predict 
about 600 prisoners would be released 
early, saving the state nearly $50 million, 
the actual number of persons affected and 
the actual cost savings to the state would 
appear to be much less. First. The law 
essentially gives the DOC the discretion 
to decide who does and who doesn’t get 
half time, simply by assigning a risk man- 
agement level. This assessment is done 
by some unknown person and gives the 
prisoner no right to appeal or object to 
the decision. Second, nearly all pris- 
oners have been convicted at some time 
of at least one of the laundry list of 
offenses that prelude eligibility for half 
time. And third, because non-violent, 
property and drug offenders in Wash- 
ington are rarely sentenced to prison 
in the first place, the law is unlikely to 
result in any significant staffing or 
other cost reductions. 

Indeed, when the law took effect only 
283 prisoners saw freedom, with 180 of 
those being drug offenders subject to INS 
holds and deportation. The remainder of 
those released were convicted of burglary 
(18), possession of stolen property (17), 
theft (14), forgery (14), firearms crimes 
(15), assault (2), or other felonies (31). 
While some of these prisoners had sen- 
tence reductions of as much as six 
months, most saw only a one to three 
month cut. 

Some state officials were dissatisfied 
with the new law. “These are not first 
time offenders,” complained Jim Nagle, 
prosecutor for Walla Walla County. 
“These are people who were on their fifth 
or sixth car theft or forgery, and now we’ll 
just have to deal with them again.” 

But Doug Hasselbach, the man in 
charge of coordinating the new law for 
the DOC, said not all of the released pris- 
oners are repeat offenders. “Even if 


they’re repeat offenders, they’re the ones 
less likely to do acts of violence,” he said. 

That fact did not stop nine Western 
Washington sheriffs from gathering at the 
Monroe Corrections Complex on July 8th 
to protest the new law. The sheriffs con- 
tended that by releasing these prisoners 
early, the state is putting their problems 
back in the hand of local jurisdictions. 
They said local police, prosecutors and 
jails are already overcrowded and are fac- 
ing budget problems of their own. 

State Rep. A1 O’Brien said the state 
has its own multi-million dollar budget 
deficit and had little choice other than 
releasing some prisoners. “I understand 
the concern, but. . . this was the best we 
could do. If we had cash and the reces- 
sion wasn’t here, these guys wouldn’t 
get out,” said O’Brien, a former Seattle 
police sergeant. 

“We, as the public, are going to get 
the amount of justice we are willing to 
pay for,” said Snohomish County Deputy 
Prosecutor Mark Roe. Any significant 
savings, though, are unlikely to result 
from the bill. Most prison costs are fixed 
and driven by staffing levels. Unless 
entire units or prisons are closed, the only 
money saved is the cost of feeding, cloth- 
ing, and medically treating the prisoner, 
which is nominal in most cases. More- 
over, the bulk of the released prisoners 
are untreated drug addicts who will most 
likely be quickly charged with new crimes 
driven by their addictions. 

At the same time, in March of 2003, 
Washington sent 240 prisoners to Nevada 
prisons to relieve overcrowding, while at 
the same time continuing the expansion 
and growth of the Washington prison 
system. 

SB 5990 also eliminated post- release 
supervision for many prisoners. While 
this may turn out to be a true cost cutting 
measure in the short term, the cost sav- 
ings will only result from the state’s desire 
to reduce its liability for crimes commit- 
ted by parolees. 

In addition to the changes to the 
good time rules, SB 5990 also reworked 
the state’s labor and industries laws. The 
new law now allows the DOC to deduct 
35% from any worker’s compensation 
benefits that a prisoner may receive while 
incarcerated. The new L&l law is appar- 
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ently an attempt by the legislature to con- 
travene the state supreme court’s 
decision in Willoughby v. Department of 
Labor and Industries, 57P.3d611 (Wash. 
2002), that struck down a ban on L&l 
payments to injured prisoners [PLN, May 
‘03], 

By lumping the new L&l laws in the 
same bill that changes the state’s good 
time structure, the constitutionality of the 
entire legislation appears susceptible to 
challenge. Under the single subject rule 
of the Washington constitution, it is un- 
constitutional for the legislature or for 
the people by initiative to include more 
than one subject in a single bill. For ex- 


ample, Washington’s 1993 law requiring 
those convicted of first degree assault 
(among other crimes) to serve a manda- 
tory five year portion of their sentence in 
total confinement with no god time reduc- 
tion was struck down because it was 
included in the same initiative that con- 
tained the state’s three strikes law. See: 
State v. Cloud, 95 Wn.App. 606, 976 P.2d 
649 (Div. 1, 1999). 

In addition to eliminating some post- 
release supervision, other cost saving 
measures in the new law include cuts to 
various crime prevention programs and 
relieving the DOC from the responsibility 
of collecting legal financial obligations 


from those who have completed their term 
of community placement. That chore will 
now go to the county clerks. 

Readers should note that the half time 
portion of SB 5990 expires July 1, 2010, 
creating a confusing four-tier system of 
good time. Prisoners will either receive a 
10, 15, 33 or 50% sentence reduction, de- 
pending not only on their crime of 
conviction, their criminal history and their 
risk assessment score, but also on 
whether their crime was committed before 
1990, between July 1,2003 andJuly 1,2010, 
or after July 1, 2010. | 

Sources: Seattle Times, Everett Herald 


Military Prisoners Cannot Sue Over Conditions of Confinement 


I n a landmark decision, the United 
States Tenth Circuit Court of Ap- 
peals, affirming the United States 
District Court of Kansas, has held that 
a military prisoner cannot sue over 
conditions of confinement in a military 
prison, even if the prisoner is fully dis- 
charged from military service at the 
time of the alleged injury. 

John Ricks was a prisoner at the 
United States Disciplinary Barracks 
(USDB) at Fort Leavenworth, Kansas, 
serving fifteen years after conviction 
for violations of the Uniform Code of 
Military Justice (UCMJ). The USDB is 
a purely military, maximum security fa- 
cility run by the U.S. Army. Ricks was 
formally, dishonorably discharged 
from the Air Force on April 3, 1996. 

Ricks filed a pro se complaint under 
Bivens v. Six Unknown Named Agents of 
the Federal Bureau of Narcotics, 403 
U.S. 388 (1971), alleging that in 1997 and 
1998 USDB guards sexually assaulted 
him during frisk searches and that USDB 
administrators retaliated against him for 
filing litigation. Ricks sought injunctive, 
mandamus, and monetary relief and ad- 
ministrative sentence credit. 

The district court initially dis- 
missed all but two of Ricks’ claims 
under the doctrine of Feres v. United 
States, 340 U.S. 135 (1950). The dis- 
trict court retained two remaining 
claims because they arose after Ricks’ 
discharge. After a renewed motion for 
dismissal under Feres and additional 
briefing and consideration, the district 
court dismissed the remaining claims 
as barred by Feres. 

Prison Legal News 


The Feres doctrine holds that, de- 
spite the broad waiver of sovereign 
immunity by the United States under 
the Federal Tort Claims Act (FTCA), 
“the federal government cannot be held 
liable under the FTCA for injuries to 
servicemen where the injuries arise out 
of or are in the course of activity inci- 
dent to service.” The Feres doctrine 
was extended to Bivens actions in 
Chappell v. Wallace, 462 U.S. 296 
(1983). 

The “incident to service” test of 
Feres has been broadly expanded by 
federal courts to cover almost every po- 
tentially litigable claim that is remotely 
connected to an individual’s status as 
a member of the military. The Feres doc- 
trine is based on three rationales: “(1) 
the distinctly federal nature of the rela- 
tionship between the government and 
the members of its armed forces; (2) the 
availability of alternative compensation 
systems; and (3) the fear of damaging 
the military disciplinary structure.” 
Courts cannot consider “how military 
discipline would actually be affected in 
a particular case,” because the control- 
ling test is whether the complaint was 
“incident to service” in the military. 

In Ricks’ case, he committed an of- 
fense under the UCMJ while on active 
duty in the Air Force. This offense re- 
sulted in conviction and sentence to 
fifteen years’ imprisonment. His offense 
and conviction were clearly “incident 
to service.” Moreover, “Ricks’ claims 
go directly to the ‘management’ of the 
military. It calls into question basic 
choices about the discipline, supervi- 
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sion, and control of a serviceman.” 
Consequently, the Feres doctrine ap- 
plied to Ricks. 

The Court of Appeals affirmed the 
dismissal of Ricks’ Bivens claims. See: 
Ricks v. Nickels, 295 F.3d 1124 (10th 
Cir.2002).H 
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Texas Magistrate Suspended For Verbally Abusing Prisoners 


A Brazoria County, Texas, Justice 
of the Peace (JP) has been sus- 
pended pending the outcome of judicial 
misconduct proceedings, after he used 
profanity and racial slurs to verbally 
abuse prisoners in the Pearland City Jail 
(the jail). 

In April, 2002, security cameras at the 
jail caught JP Matt Zepeda seated at a 
desk behind a glass partition as pretrial 
detainee Ronald D. Hickman, 39, who was 
being held on a charge of attempted bur- 
glary of a coin-operate machine, is 
brought toward him. Zepeda calls 
Hickman by name and Hickman responds, 
“Yes, sir. Who are you, sir?” 

Zepeda then launches into a tirade 
saying, “You don’t flicking ask me who I 
am. You just stand there and I will handle 
this. . . . You’re the one in the fucking jail. 
You should just say ‘yes, sir’ or no, sir,’ 
that’s all you have to do.” 

Zepeda asks Hickman if he 
undestands and Hickman replies, “No, 
sir, I don’t. I just wanted to know who I 
was speaking to. I don’t know who you 
are.” 

“In due time, I will tell you,” Zepeda 
replies, “Right now you don’t have any 
fucking rights. And if you piss me off. I’ll 
have them lock you up, and I won’t see 
you until tomorrow.” 

On October 13, 2002, one the jail’s 
security cameras recorded Zepeda’s 
magistration ofTommy Leroy Luttrell, 56, 
who was being advised of his rights after 
having been arrested for criminal mischief 
and resisting arrest. Zepeda is recorded 
calling Luttrell’s name a few times, then 
telling him to stand up 

“Hey, don’t fuck with me, I’m the 
judge. Get over here right now, said 
Zepeda. “You gonna act like a fucking 
nigger, is that what you’re doing?” 
Zepeda asks. 

Ironically, Luttrell is white, a fact 
which apparently escaped Zepeda who 
is later recorded telling a police officer, “I 
thought he was black.” 

Pearland police officers reported the 
incidents to their supervisors. 

“Because said conduct raised suffi- 
cient concern and would not have been 
tolerated from a city of Pearland em- 
ployee, it was deemed appropriate to 
forward the matter to the State Commis- 


by Matthew T. Clarke 

sion on Judicial Conduct,” said Pearland 
Police Chief J. C. Doyle. 

This caught media attention and led 
to public demands for Zepeda to step 
down or be ousted. Zepeda took a leave 
of absence, but steadfastly refused to 
resign or retire. Brazoria County District 
Attorney Jeri Yenne refused to seek 
Zepeda’s immediate removal after the 
commission recommended a fact-finding 
hearing before a special master appointed 
by the Texas Supreme Court. 

“We as Americans are going to al- 
low people, no matter how outrageous 
the accusations are — and they are out- 
rageous — to have a hearing,” said 
Yenne. 

Following the trial, the commission 
will hold a hearing and decide whether to 
dismiss the case, publicly censure the 

Georgia Jury Awards 
Widow In Legal 

O n July 13, 2002, a Carroll 
Counrty, Georgia, jury awarded 
$325,000 to the widow of a prisoner who 
allegedly died due to medical malpractice 
and neglect. The verdict was against a 
law firm that first agreed to file a medical 
malpractice suit on a contingency basis, 
then refused to file the suit without pre- 
payment of $50,000. 

Clarence Kimbrell was a Georgia state 
prisoner with a history of heart disease. 
In early April, 1993, he suffered a diabetic 
convulsion which the prison’s medical 
department failed to treat. On April 9, 1993, 
he was found dead of a heart attack. 

Linda Kimbrell, Clarence’s widow, 
contacted the law firm of Johnson, 
Beckman & Dangle (now known as 
Johnson, Word & Simmons). William P. 
Johnson, a deceased former partner in the 
firm, told Linda that she had a good case 
against the state for medical malpractice 
and neglect. In May 1993, she signed a 
contingency fee agreement with the firm. 

The firm allegedly kept Linda’s case 
file for two years then, in April 1995 — 
three days before the statute of limitations 
was to run, Johnson called Linda and told 
her he would not file the suit unless she 
agreed to advance him $50,000 for experts 
and litigation expenses. Johnson alleg- 


judge, or recommend he be removed from 
the bench and disqualified from holding 
the office again. 

In December, 2002, Zepeda offered a 
lukewarm apology for the incidents, say- 
ing, “I deeply regret that it occurred.” 

This didn’t appease the Texas Su- 
preme Court which, on December 17, 2002, 
suspended without pay the 57 year-old 
Republican, who ran unopposed for his 
JP’s bench in November 2002. 

In Texas, JPs decide such important 
issues as whether to issue search and/or 
arrest warrants, determine whether the 
State has probable cause to hold a felony 
suspect, and set the bond on felony and 
misdemeanor charges. They also preside 
over some trials. H 

Source: Houston Chronicle 

$325,000 to Prisoner’s 
Malpractice Case 

edly already had a complaint drafted and 
expert witness affidavit, but told Linda 
that the limitations would run in two days 
and there was no way she could “get an- 
other lawyer if she didn’t pay him.” 

Linda didn’t pay and the suit was 
forever barred by the statute of limita- 
tions. Linda contacted attorney Taylor W. 
Jones who filed a legal malpractice suit 
against Johnson’s estate and Brian L. 
Howell, a former firm associate who re- 
searched the case for Johnson. 

After a settlement offer of $50,000 
was rejected, Linda took the case to a jury 
trial with a demand of $300,000. The jury 
found that Johnson and Howell commit- 
ted legal malpractice and awarded 
Kimbrell $325,000, rejecting the argument 
that Kimbrell had no valid medical mal- 
practice case because the state is immune 
from suit under the Georgia Tort Claims 
Act (GTCA) based on discretionary medi- 
cal care provided prisoners. The trial 
judge instructed the jury that the GTCA 
does not apply to the doctor, an indepen- 
dent contractor. The defense attorney 
said the firm would appeal based on the 
GTCA issue. See: Kimbrell v. Johnson & 
Howell, Carroll County No. 99-V-218. | 

Source: National Jury Verdict Reporter 
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Canadian Supreme Court Grants 
Prisoners Right to Vote 

by Lonnie Burton 


O n November 3, 2002, the Su- 
preme Court of Canada struck 
down a law that barred prisoners serving 
sentences of two years or more from vot- 
ing in federal elections. In a sharply 
divided 5-4 decision, the Canadian high 
court held that the federal government 
failed to show any justification for im- 
pinging on such a fundamental right as 
guaranteed by the Charter of Rights. 

The challenge to the law was started 
by ex-prisoner Richard Suave, who had 
been serving a life sentence for murder until 
being recently released on parole. Suave, 
a former motorcycle gang member from 
Ontario, has now earned a university de- 
gree and continues to advocate for voting 
rights of prisoners. Along the way, several 
prisoners from the Stony Mountain Peni- 
tentiary in Manitoba joined in the suit. 

The court’s 5-4 division was appar- 
ently grounded in differing fundamental 
philosophies: The majority giving prior- 
ity to individual rights on the one hand 
with the minority affording deference to 
Parliament on the other. 

At issue in the case was a section of 
the 1993 Canada Elections Act that 
barred prisoners serving sentences of 
two years or more from voting in federal 
elections. Since prisoners serving terms 
shorter than two years do their time in 
provincial jails, the new law affected only 
federal prisoners. 

In writing for the majority. Chief Jus- 
tice Beverley McLaughlin wrote, “The 
right to vote is fundamental in our de- 
mocracy and the rule of law and cannot 
be lightly set aside. Limits on it require 
not deference, but careful examination.” 

But the minority, led by Justice Charles 
Gothier, said the court should not substitute 
its opinion in place of Parliament’s. 

“The issue before this court is not 
whether or not Parliament has made a 
proper policy decision, but whether or 
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not the policy decision chosen is . . . 
among those permitted,” wrote Gonthier. 

As long as legislators make a “rea- 
sonable” choice among the possible 
alternatives, judges should not interfere, 
added Gonthier. 

Government lawyers had contended 
that the voting ban was justified because 

(1) It sent a message to prisoners con- 
cerning the importance of the rule of law, 

(2) Allowing prisoners to vote would de- 
mean the electoral system, and (3) Loss 
of the right to vote is a legitimate punish- 
ment in addition to a prison term. 

But the court rejected all those con- 
tentions, meaning the legislators must 
find a radical new approach if they again 
want to try to ban prisoners from voting. 
One suggested alternative was to raise 
the cut-off point for voting to those serv- 
ing a 10-year sentence, or basing the ban 
on the nature of the crime rather than the 
length, or simply leaving the decision up 
to the sentencing judge. 

However, according to Vic Toews, the 
Canadian Alliance justice critic, “There’s 
frankly only one alternative, and that is 
to table a constitutional amendment.” 

The law struck down in November 
actually replaced an earlier version that 
was overturned by the Supreme Court 
nine years ago. In the earlier law, the Parlia- 
ment had banned voting by all prisoners 
regardless of the length of their sentence. 

Liberal House leader Don Boudria, 
who was responsible for the Canada Elec- 
tions Act, vowed to rewrite the law to find 
a new way to ban voting by prisoners. 

For the time being though, the ruling 
stands. And Fergus O’Connor, the attor- 
ney who represented Suave, described 
the high court’s ruling simply as a “happy 
day for democracy.” 

The ruling leaves the United States as 
one of the very few ‘ ‘democracies’ ’ in the world 
to totally disenfranchise all prisoners. | 
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The Death Penalty in 2001 


A ccording to the Bureau of Jus- 
tice Statistics (BJS), by the end 
of December 2001, 3,581 prisoners were 
under sentence of death in the thirty- 
seven States and the Federal prison 
system in the United States. Fewer pris- 
oners (155) were received under sentence 
of death than at any time since 1973. Fur- 
thermore, the sixty-six (66) executions 
carried out in 2001 represented the sec- 
ond straight yearly decline in execution 
and was the lowest number of executions 
since 1996, when forty-five (45) execu- 
tions were carried out. These facts are 
just a few of the features of America’s 
ongoing use of the death penalty dis- 
cussed in a December 2002 BJS Bulletin. 
PLN has previously reported BJS bulle- 
tins on the topic [ PLN, September 2001, 
page 14], 

In 2001, California (603 prisoners), 
Texas (453), Florida (372), and Pennsyl- 


vania (241 ) were the states with the larg- 
est death row populations. These four 
states alone held 47% ofthe nation’s death 
row prisoners. Ofthe 66 executions, Okla- 
homa led all states with 18, followed 
closely by Texas (17). Missouri killed 
seven persons, North Carolina five, and 
Georgia four. In addition, 19 death row 
prisoners in 2001 died of causes other 
than execution — 17 from “natural 
causes” and two (1 each in Nebraska 
and Virginia) of suicide. Furthermore, 
in 26 states and the Federal system, 90 
persons were removed from death row 
— 8 1 by a court order overturning the 
conviction, sentence, or both; seven by 
commutation of sentence; and two for 
other causes. 

Men are sentenced to death much 
more frequently than women; 99% of all 
death row prisoners are male. In most 
states, Whites outnumber Blacks and 


other races on death row. In the Federal 
system, Arkansas, Illinois, Louisiana, 
Maryland, North Carolina, Ohio, and 
Pennsylvania Blacks on death row out- 
numbered Whites. Where ethnicity could 
be identified, Hispanics comprised 11% 
of death row prisoners. The average age 
of death row prisoners in 2001 was 39 
years. The youngest death row prisoner 
was age 19 years; the oldest was 86. The 
66 executed persons in 2001 spent an av- 
erage of 1 1 years and 10 months under a 
death sentence. 

The report is titled “Capital Punish- 
ment 2001,” and is report number NCJ 
197020, published December 2002. One 
copy of the report is free by writing Na- 
tional Criminal Justice Reference Service, 
Post Office Box 6000, Rockville, Maryland 
20849-6000. The report may also be down- 
loaded from the BJS website at 
www.ojp.usdoj.gov/bjs. H 


Justice Department Report Decries 
Smuggling in Federal Prisons 


T he U. S. Justice Department has 
issued a report decrying the abil- 
ity of smugglers to get regular shipments 
of drugs even into the highest security fed- 
eral prisons. The report blames visitors, mail, 
and prison employees for bringing contra- 
band, including marijuana, heroin, 
cocaine, and other drugs — into the 102 
federal prisons. 

“Prison personnel are of particular 
concern because they tend to bring in 
larger amounts that spread to more” pris- 
oners, said Justice Department Inspector 
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General Glen A. Fine. Fine noted that “a 
few corrupt staff can do enormous dam- 
age to the safety and security of an 
institution.” 

Prison staff is allowed to bring per- 
sonal items to work and are not subjected 
to random searches or drug testing. How- 
ever, former Bureau of Prisons (BOP) 
Director Kathleen Hawk Sawyer brushed 
aside the report’s recommendation that 
staff be searched upon arrival. “Overall, 
staff morale would suffer, thereby creat- 
ing unwarranted concerns in areas other 
than drug detection,” said Sawyer. 

From 1997 through 2001, an annual 
average of 3,080 BOP prisoners tested posi- 
tive for drugs. This is 2% of the prisoners 
tested. However, the rate at high-security 
prisons was higher — 3%. 1,100 drug 
stashes were found in BOP prisons since 
2000. Since 1997, 50 BOP prisoners suf- 
fered fatal drub overdoses. From 1997 
through 2001, 34 BOP staff was arrested 
on drug charges and 93 were the subject 
of drug-related disciplinary actions. 

Visitors have been detected passing 
drugs when hugging or kissing a pris- 
oner. In one case, a visitor brought a 
burrito filled with balloons of heroin, sub- 
stituted it for a prison vending machine 


burrito, and gave it to the prisoner. The 
report recommended increased pat 
searches of visitors, improved staff and 
camera monitoring, and restrictions on 
some prisoners’ contact visits to reduce 
visitation smuggling. 

Sawyer noted the importance of regu- 
lar visitation to prisoners’ ability to cope 
with prison life and maintain community 
and family ties essential to help released 
prisoners readjust to society. However, she 
agreed with some of the recommendations. 

The report noted that the heavy vol- 
ume of mail made manual inspection of 
each item impossible. It recommended the 
elimination of unsolicited mail, experiment- 
ing with improved drug detection 
technology, and improved staff training 
in drug detection. 

The report also recommended in- 
creasing the number of prisoner drug 
rehabilitation programs and the staff as- 
signed to them. This would reduce drug 
trafficking by reducing demand in the pris- 
ons. However, Sawyer noted that this 
would entail hiring an additional 200 em- 
ployees and cost an additional $13.4 
million not budgeted by Congress. H 

Source: Associated Press 
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Court Okay Needed Before Housing Mentally 111 Prisoners 

in California Supermax 


T he US District Court (E.D. Ca 
lif.) issued an order preventing 
the CA Dept, of Corrections (CDC) from 
housing mentally ill prisoners in its psy- 
chologically isolating and debilitating 
new “supermax” administrative segrega- 
tion cells at Corcoran State Prison, unless 
CDC first obtained the express permis- 
sion of the court. The order effectively 
canceled CDC’s planned “experiment” 
wherein they would put 50 such prison- 
ers in Corcoran’s supermax cells and a 
“control group” of 50 more in “tradi- 
tional” cells to determine over a six month 
“evaluation period” whether any suffered 
“extreme sensory deprivation ... detri- 
mental to [their] mental health.” 

CDC’s spokeswoman, Margot Bach, 
stated that approximately 20% of CDC’s 
158,000 prisoners are seriously mentally 
ill. In a September 13, 1995 ruling 
(Coleman v. Wilson, 912 F.Supp.1282 
(1995)), Judge Lawrence K. Karlton or- 
dered CDC to properly provide 
identification of and medical treatment for 
this class of prisoners. Court-appointed 
monitors have since followed their 
progress. It was those monitors who 
complained to now Chief Judge Emeritus 
Karlton that unless enjoined by the court, 
CDC would begin its “experiment” by 
housing mentally ill prisoners at the 
Corcoran Substance Abuse Treatment 
Facility (SATF) in the same type of sen- 
sorially deprivating cells that had been 
found unsuitable for the mentally ill at 
Pelican Bay State Prison (see Madrid v. 
Gomez, 889F.Supp. 1146, 1264 (N.D. Ca- 
lif. 1995); PLN, Aug. 1995, p.3 and Oct. 
1995, p.20). The proposed SATF hous- 
ing would have put them in “harsh 
isolation, with no windows, no work or 
educational programming, no stimulation 
such as radio, no ability to communicate 
with prisoners in adjacent cells and out 
of cell time limited to exercise in individual 
cages a few times per week.” 

The complaint exasperatingly de- 
cried CDC’s planned “experiment on 
unconsenting mentally ill class members” 
as adding “insult to 8th Amendment in- 
jury,” violating the spirit of the same 
court’s earlier findings in Coleman. The 
complaint further noted similarities to the 
“barbaric” mental torture chronicled in 
Jones ‘El v. Berge, 164 F.Supp. 1096 


(W.D. Wis. 2001) [PLN, April 2002] and 
Ruiz v. Johnson, 37 F.Supp. 2d 855, 914 
(S.D TX2001) [PLN, June 1999 and Feb. 
2002]. The complaint asked for injunctive 
relief to prevent irreparable injury. 

Steven Green, Assistant Secretary of 
the California Youth and Adult Correc- 
tional Agency strongly disagreed, stating 
“this is not a supermax’” and that “calling 
it an experiment is crap.” Spokeswoman 
Bach stated that the new supermax facil- 
ity was selected for the experiment 
because it creates “a quieter, smaller en- 
vironment where they can’t see and 
imitate other inmates who may be behav- 
ing badly. We thought it would be easier 
for them to function in this environment, 
with fewer distractions ... We want the 
best for our inmates, and we think these 
units are an improvement over the cur- 
rent environment they’re in.” 

Prisoners’ co-counsel Steven Fama 
of the Prison Law Office countered that 
the proposed facilities would be a place 
of “endless steril- 
ity, monotony and 
sensory depriva- 
tion” that would 
aggravate the con- 
dition of the 
mentally ill; coun- 
sel Michael Bien 
added “these units 
are actually dan- 
gerous.” 

The resulting 
October 10, 2002 
court order stipu- 
lated that CDC shall 
not house any of 
the mentally ill 
class members in 
either the SATF or 
any of the nine 
other designated 
new ad seg units 
unless and until the 
following proce- 
dures have been 
followed and court 
pre-approved: (a) 

CDC provides at 
least 60 days notice 
to plaintiff’s coun- 
sel and the special 
master of their in- 


tent to place an MHSDS (Mental Health 
Services Delivery System) prisoner in one 
of those ad seg units and (b) CDC pro- 
vides counsel and the special master with 
a placement plan addressing staffing, cus- 
tody/escort staffing, monitoring 
enhancements, out-of-cell enhancements, 
a screening mechanism for clinical appro- 
priateness of such placement, and a 
process for tracking progress and evalu- 
ating data on any decompensation so as 
to prevent deleterious effects on the newly 
placed mentally ill prisoners. 

The special master was further or- 
dered to provide the court continuing 
reports and recommendations. See: 
Coleman v. Wilson, CIV-S-90-0520 LKK- 
LFM, Stipulation and Order Regarding 
the Housing of Mentally III Prisoners in 
New Administrative Segregation Units, 
USDC (E.D. Cal., Oct. 2002). ■ 

Additional sources: Los Angeles Times, 
Sacramento Bee 
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South Carolina Found in Contempt for Non-Treatment 

of Mentally 111 Prisoners 


T he South Carolina Department of 
Mental Health (DMH) and its di- 
rector were held in contempt of court on 
September 5, 2002, for ignoring repeated 
court orders to treat mentally ill prisoners 
confined in county jails. The civil con- 
tempt order was issued by Circuit Court 
Judge Henry Floyd after he found that 
DMH had failed to treat prisoners at the 
Richland Countyjail in a timely fashion. 

In the order, Floyd directed DMH 
head George Gintoli to give adequate psy- 
chiatric treatment to eight mentally ill 
prisoners -four by October 4 and the oth- 
ers by November 8, 2002. Judge Floyd 
wrote that he wouldn’t impose actual pen- 
alties on DMH if the department presents 
a statewide treatment plan to the court 
by December 6, 2002. 

However, the contempt order was 
issued only a month after the same court 
threatened to cite Gintoli and other state 
officials for contempt if they failed to 
present a “reasonable and expeditious” 
plan for treating the prisoners. Floyd had 
said that each official would face six 
months in prison and a $ 1 ,500 fine if they 
did not comply. 

Statewide, there are more than 60 pris- 
oners who have either been judged 
incompetent to stand trial or have been 
found not guilty by reason of insanity. 
Those people are stuck in county jails, 
without treatment, while awaiting bed 
space at state mental health facilities. With 
treatment, many of those prisoners could 
recover enough to stand trial. 

DMH officials say they has about 
175 beds throughout the state for men- 
tally ill patients, but that they are all full 
and they do not have enough staff to 
treat the patients they have. DMH also 
cites money restrictions, such as having 
its $ 1 78 million budget cut by 1 8 percent 
since January 2001, for its inability to com- 
ply with the judge’s order. But critics, 
such as USC law school professor Eldon 
Wedlock, said that a lack of money is “not 
a reason for disobeying a judicial order.” 

The overcrowding seemed to reach 
a peak on November 26, 2002, when a 
Pickens County sheriff’s deputy hand- 
cuffed a mentally ill prisoner to a fence 
post outside a Columbia mental hospital 


by Lonnie Burton 

after being told there was no room for the 
man. The sheriff claimed that he was 
merely following a judge’s order to hos- 
pitalize the man, but DMH says that the 
sheriff made no prior arrangements to 
admit the man and prisoners cannot be 
brought to the facility without notice. 
After a short period being cuffed to the 
fence, hospital staff found the man a bed 
and admitted him. 

On December 6, 2002, DMH finally 
presented the court with its plan to treat 
mentally ill prisoners and reduce the back- 
log of those awaiting treatment. Under 
the plan DMH would: (1) Eliminate state- 
wide waiting lists; (2) Free 32 beds at 
Columbia Care Center by transferring pris- 
oners there who are ready for release; (3) 
Start a treatment program at the Richland 
jail to treat some prisoners there; and (4) 
Increase the capacity of its pre-trial pro- 
gram. Upon submission of the plan. Judge 
Floyd lifted the earlier contempt order and 
imposed no sanctions. 


T he Seventh Circuit Court of Ap- 
peals has reversed and re- 
manded a grant of summary judgment to 
an Indiana prison sergeant issued by an 
Indiana Federal District Court. 

Joey Peate is a prisoner at the Miami 
Correctional Facility in Bunker Hill, Indi- 
ana. On July 2, 1999, Peate was attacked 
by fellow prisoner Scott McIntyre. 
McIntyre had a weapon, a laundry bag 
full of rocks and bricks. Sergeant Steve 
McCann disarmed McIntyre and began 
to escort him away. McIntyre somehow 
regained his laundry bag, got free of 
McCann’s grasp, and assaulted Peate 
again. It is hotly disputed how McIntyre 
managed to get the bag and free himself. 
Further, Peate alleges that McCann did 
nothing to stop the second assault until 
three more guards arrived. McCann then 
assisted in stopping the fight. Peate suf- 
fered a dislocated finger and nerve 
damage as a result of the beating. 

Peate sued several prison officials, 
including McCann, under 42 U.S.C. 
§1983, claiming that the second beating 
violated his Eighth and Fourteenth 
Amendment rights. Peate claimed that 


During the court hearing on DMH’s 
new plan — which took place January 29, 
2003 — the department told the court that 
it has reduced its waiting lists from last 
year’s high of 70 to 45 and estimated the 
lists will be eliminated by this summer. 
The court was also told that the average 
wait time for treatment has been reduced 
from six months to about 2-1/2 months. 
But the plan did not assuage all of the 
concerns. 

Charleston County Public Defender 
Beatie Butler said that DMH recently re- 
turned a mentally ill prisoner to the 
Richland jail despite the fact he needed 
more treatment. “If they’re just sticking 
mentally ill people back in the jail, taking 
them off the waiting lists serves no pur- 
pose,” Butler said. 

Judge Floyd scheduled another hear- 
ing in 90 days to review the situation and 
address these new concerns. | 

Source: The State (Columbia, SC) 


McCann was willfully indifferent to his 
safety. 

The district court dismissed all claims 
and all defendants except McCann. Sub- 
sequently, the district court granted 
summary judgment to McCann. Peate 
appealed. 

The Court of Appeals noted that the 
district court had before it conflicting 
evidence, including affidavits from by- 
stander prisoners, that supported Peate ’s 
version of events that McCann deliber- 
ately rearmed McIntyre and let him 
repeatedly beat Peate. The district court, 
though, accepted only McCann’s version 
of event that he tried unsuccessfully to 
stop the second fight after Peate initiated 
it. This, the appeals court held, was im- 
proper as there were factual issues on the 
record that should have been tried. The 
court held as non-prejudicial the district 
court’s quashing of a subpoena. Also, 
Peate was not entitled to confidential in- 
vestigative material from the prison. 

The summary judgment was reversed 
and the case remanded for further pro- 
ceedings. See: Peate v. McCann, 294 F.3d 

879(7thCir.).H 


Trial Required in Failure to Protect Suit 
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Expert Witness Standard in RLUIPA Gang Case 


T he United States District Court 
for the Southern District of New 
York has denied in part and granted in 
part summary judgment to New York’s De- 
partment of Correctional Services (DOCS), 
in a case involving the beliefs, practices, 
and literature of the N ations of Gods and 
Earths, also known as the Five Percent 
Nation, the Five Percent, and the Five 
Percenters. In addition, the Court ex- 
cluded from evidence two reports 
submitted by DOCS’ expert witness. 

Rashaad Marria is a DOCS prisoner 
and a member of the Nations of Gods and 
Earths (“Nation”) since 1994. The Nation 
shares some teachings and religious 
books with the Nation of Islam (NOI) but 
also has several differences with NOT 
DOCS recognizes NOI as a religion and 
provides appropriate services. DOCS clas- 
sifies the Nation as a security threat group 
(i.e., a gang engaged in violence), bans 
Nation services and literature, and pro- 
hibits NOI members from sharing common 
religious literature with Nation members. 

After being repeatedly denied Nation 
literature, including the official Nation 
magazine. The Five Percenter, and Nation 
foundational books, and also being denied 
the right to assemble and worship with 
other Nation members, Marria filed suit 
under 42 U.S.C. §1983, raising claims un- 
der the First and Fourteenth Amendments 
of the Federal Constitution, the Religious 
Land Use and Institutionalized Persons Act 
(RLUIPA, 42 U.S.C. §§2000cc, et. seq.), the 


New York State Constitution, and state law. 
Following discovery, DOCS moved for 
summary judgment on all claims. DOCS 
also moved to exclude the testimony and 
report of Marria ’s expert witness. Likewise, 
Marria moved to exclude the testimony and 
report of DOCS ’ expert witness. 

The court extensively reviewed the 
evidence in the case and the history of 
Marria’s attempts to resolve his com- 
plaints administratively. Analyzing the 
parties’ cross-motions to exclude DOCS’ 
and Marria’s expert witness reports, the 
court ruled that DOCS’ expert must be 
excluded from evidence, while Marria’s 
expert should be included. 

DOCS argued that the report by 
Marria’s expert, Toni Bair, was flawed be- 
cause Bair was not an expert, his 
conclusions were unreliable, and his opin- 
ions irrelevant. The court rejected all DOCS 
contentions. Bair spent twenty years in 
corrections, was a prison warden, holds a 
Ph.D. in Sociology, and teaches college 
courses on prison issues. The court also 
found that Bair’s analysis of the Nation’s 
literature and DOCS’ handling of Nation- 
related issues was thorough and 
professional, despite his lack of special- 
ized training in security threat group 
management. Finally, DOCS argued that 
Bair’s opinions were irrelevant, because 
Bair’s report did not address the issues 
the way DOCS framed them. The court 
rejected this argument also. Bair’s report 
was admitted into evidence. 


George Camp, DOCS’ expert, has al- 
most 40 years’ experience in corrections, 
including training and publications in 
prison violence and gang management. 
Marria argued that Camp’s two expert re- 
ports should be excluded from evidence 
because he used untrustworthy survey 
techniques and manipulated statistics to 
reach his conclusions. After discussing 
Camp’s reports and techniques in detail, 
the court excluded the reports from evi- 
dence as being misleading, unhelpful, 
biased, and unreliable. 

Analyzing DOCS’ summary judgment 
motion, the court granted summary judg- 
ment to DOCS on qualified immunity 
grounds as to Marria’s Fourteenth Amend- 
ment claims. The court denied summary 
judgment on Marria’s First Amendment and 
RLUIPA claims and his state law claims. 

The court scheduled a conference to dis- 
cuss further proceedings. See: Marria v. 
Bmadus, 200 F.Supp.2d 280 (SD NY2002). ■ 
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Tennessee Prisoner Awarded $242,500 in CCA Medical Neglect Suit 


O n December 3, 2002, a U.S. dis- 
trict court issued a $400,000 
judgment against Corrections Corpora- 
tion of America for violating the rights of 
Wesley Taylor, a prisoner at the South 
Central Correctional facility in Tennessee. 
After hearing Taylor’s §1983 federal civil 
rights suit stemming from improper medi- 
cal treatment, a jury held that he was 
entitled to $50,000 for violations of his 
Eighth Amendment rights and 55% of a 
$350,000 negligence award. (The jury de- 
termined that Taylor was 45% responsible 
for the accident that caused the injury). 

After falling from a ladder and receiv- 
ing initial treatment, Taylor continued to 
complain of serious neck and back pain. 
His complaints were largely ignored, the 
suit said, because nurses failed to con- 
vey the seriousness of his injury to the 

Mediation 


unit physician. Taylor was not seen by a 
doctor for 60 days after his initial treat- 
ment. It was another 40 days before he 
saw the orthopedist the doctor referred 
him to, and more than a month and a week 
after that before he received an MRI or- 
dered by the orthopedist. It was finally 
determined that Taylor had a broken neck. 
All told, according to the suit, Taylor suf- 
fered needlessly for eight months. 

During this time, the suit claimed, 
Taylor was forced to work and could not 
always obtain his pain medication be- 
cause by the time he returned from his 
work detail the pill window had already 
closed. Moreover, he was required to ride 
for 1 1 hours on the hard plastic seats of a 
chain bus when traveling to and from his 
orthopedic appointments, further exacer- 
bating his neck and back pain. 


One reason it was so difficult for Tay- 
lor to receive proper treatment, the suit 
alleged, is that the nurses functioned as 
gatekeepers, allowing the prison to em- 
ploy only one physician for 1,500 
prisoners. By failing to convey the seri- 
ousness of prisoners’ medical needs, CCA 
nurses restricted access to the physician 
and failed to act as proper advocates for 
the prisoners. 

Through the ordeal, Taylor alleged, 
prison officials failed to respond to griev- 
ances concerning his medical treatment, 
thereby ratifying the omissions and 
wrongful acts of the nursing staff. 

Attorney Jason G. Whitworth of 
Covington, Tennessee, represented Tay- 
lor. See: Wesley Taylor v. Corrections 
Corp. of America, USDC MD TN No. 1- 
00-89(2002).® 


Costs Not Taxable in §1983 Suit 


T he U.S. Eighth Circuit Court of 
Appeals held that state officials 
named as defendants in a prisoner’s civil 
rights suit could not be taxed costs for 
mediation. The decision reverses the U.S. 
District Court for the Eastern District of 
Missouri. 

Cynthia E. Brisco-Wade, a former 
Missouri prisoner, sued various state 
officials in federal district court under 42 
U.S.C. §1983 for wrongful detention. The 
defendants moved for summary judg- 
ment on grounds of qualified immunity. 
The district court stayed the motion and 
ordered mediation. The defendants 


skipped the mediation and appealed for a 
ruling on the summary judgment motion. 
The appeals court stayed mediation and 
ordered the district court to rule on the 
qualified immunity issue. 

The district court granted summary 
judgment on grounds of qualified immunity 
to the defendants. The court then ordered the 
defendants to pay the mediator’s fees. The 
defendants again appealed. 

The appeals court analyzed what may 
be “taxed as costs” under 28 U.S.C. §1920. 
Mediation is not taxable as costs under 
that section. Furthermore, local rules of 
the court for the U.S. District Court of the 


Eastern District of Missouri do not per- 
mit mediation in 42 U.S.C. §1983 prisoner 
suits. Thus, the district court erred in or- 
dering mediation. Additionally, the 
defendants won the summary judgment 
motion. The defendants were the prevail- 
ing party, and a court cannot tax costs 
against the prevailing party. 

The Court of Appeals ruled that tax- 
ing mediation fees as costs against the 
defendants was an abuse of discretion. 
The decision was reversed and remanded 
with instructions to get the fees from some 
other source. See: Brisco-Wade v. 
Carnahan, 297 F.3d 78 1 (8th Cir. 2002). ® 
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Gay Visiting Rule Challenged 


T he Ninth Circuit U.S. Court of 
Appeals reversed the U.S. Dis- 
trict Court’s (D.Ariz.) Fed.Rules Civ.Proc. 
Rule 12(b)(6) dismissal of an equal pro- 
tection claim raised by an Arizona 
prisoner and his gay visitor who were 
denied the right to kiss and hug during 
prison visits solely because they were 
non- family homosexual partners. 

Karl Whitmire visited with his incar- 
cerated gay partner William Lyster in an 
Arizona state prison. Lyster was chas- 
tised by prison staff after he was 
observed briefly hugging Whitmire dur- 
ing a visit, and was told “if it happens 
again, it will be a long time before you 
see him again.’’ 

Although both men initially filed a 
complaint under 42 USC § 1983, Lyster 
subsequently dismissed his claims. 
Whitmire proceeded - transforming the 
case from a pro se prisoner claim into a 
standard civil case. As a threshold mat- 
ter, the court first ruled that as a 
non-prisoner, Whitmire still had stand- 
ing to challenge a prison regulation 
(citing Prison Legal News v. Cook, 238 


F.3d 1 145, 1 149 (9'” Cir. 2001)). Whitmire 
asserted that the prison rule violated his 
US Constitutional equal protection rights 
because it amounted to both sexual-ori- 
entation and sex-based discrimination. 

The district court had summarily dis- 
missed Whitmire’s claim without requiring 
Arizona to produce any evidence corrobo- 
rating a rational connection between their 
suspect visitation policy and a legitimate 
penological interest. Because Lyster and 
Whitmire had told other prisoners that 
they were openly gay, Arizona could not 
rationally maintain its claim that a ban on 
embracing in the visiting room would act 
to protect Lyster from becoming a target 
of abuse from other prisoners. 

Accordingly, the Ninth Circuit held 
that the district court had erred in ruling 
that there was common-sense connection 
between the visiting policy and prison 
safety and reversed the dismissal below 
and remanded for further proceedings to 
develop an appropriate record. PLN read- 
ers should note that this is not a ruling on 
the merits. See: Whitmire v. Arizona, 298 
F.3d 1134(9 th Cir. 2002). H 
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Women Prisoners in Alabama Win Preliminary Injunctive Relief 


T he U.S. District Court for the 
Middle District of Alabama 
granted a motion for a preliminary injunc- 
tion after a group of female prisoners 
complained that the state operated the 
women’s prisons in an unconstitutionally 
unsafe manner. 

The Julia Tutwiler Prison for Women 
is located in Wetumpka, Alabama, about 
115 miles south of Birmingham. The 
Edwina Mitchell Work Release Center 
stands a few hundred feet away. The Bir- 
mingham Work Release Center is located 
in Birmingham. 

Fifteen women who were variously 
housed in these three prisons filed a law- 
suit under 42 U.S.C. §1983 where they 
complained that conditions for female pris- 
oners in the Alabama State Prison System 
violated the Eighth Amendment to the 
U.S. Constitution. Plaintiffs brought their 
suit on behalf of all Alabama state pris- 
oners. 

The defendants are then-Governor 
Don Siegelman, former Department of 
Corrections Commissioner Michael Haley, 
Tutwiler’s warden Gladys Deese, 
Mitchell’s acting warden Patricia Hood, 
and Birmingham Director Mary Carter. 

In support of their complaint, the pris- 
oner-plaintiffs alleged that overcrowding, 
inadequate supervision, improper classi- 
fication, violence, availability of weapons, 
the small number of segregation cells, in- 
sufficient living space, and inadequate 
ventilation were conditions which existed 
at Tutwiler. Prisoners further alleged that 
conditions at Mitchell included over- 
crowding, inadequate supervision, 
insufficient living space, and inadequate 
ventilation. At Birmingham, plaintiffs 
complained of conditions of inadequate 
ventilation and inadequate supervision 
of the tiny segregation unit. 

Plaintiffs further complained that de- 
fendants have been deliberately 
indifferent to these conditions and to the 
serious risks posed to prisoners, all in 
violation of the rights and protections of 
the Eighth Amendment. 

In response to plaintiffs’ request for 
a preliminary injunction to abate these 
conditions, the court held evidentiary 
hearings in September-0ctober2002 and 
conducted site visits to Tutwiler and 
Mitchell. Thereafter, the court issued its 
preliminary injunction only with respect 


to overcrowding and understaffing at 
Tutwiler. The court denied preliminary 
injunctive relief for Mitchell and Birming- 
ham and for Tutwiler in all other respects. 

Tutwiler 

Tutwiler became operational in 1942. 
It was designed to house a maximum of 
364 prisoners with a total security staff of 
90 guards. By 2002, Tutwiler’s population 
had climbed to 1017 prisoners while the 
security staff had increased only to 92. 

Today, the facility comprises ten 
dorms, two medical isolation units for 
H1V+ prisoners, 21 segregation cells for 
violent and protective custody prisoners, 
and a few death row cells for condemned 
women. 

In each Tutwiler dorm, bunk beds, 
are arranged in rows so close together 
that prisoners can lie on their beds, reach 
out their arms, and touch other prison- 
ers. 

While the parties agree that ad- 
equate staffing is an absolute necessity, 
the evidence showed that Tutwiler is se- 
riously understaffed. Warden Deese had 
requested an additional 58 guards to sat- 
isfy basic security needs but budgetary 
constraints were cited as the reason for 
denial of her request. Meanwhile, guards 
were assigned to work overtime to com- 
pensate for the security staff shortages. 
On some days in July 2002, 100% of the 
on-duty guards were working overtime. 

Plaintiffs further alleged that the clas- 
sification system was inadequate. Upon 
arrival, a prisoner is housed in Dorm 8 
until she is classified, then moved to ap- 
propriate housing. Because of the 
shortage of available beds, however, pris- 
oners are often mishoused with 
aggressive, mentally ill prisoners who are 
temporarily placed in general population 
dorms. 

The availability of weapons also 
contributed to the problems at Tutwiler. 
Ordinary objects such as broom and mop 
handles, combination locks in socks, and 
disassembled safety razors could all be 
used as weapons. 

The evidence revealed that violence 
was a significant problem at Tutwiler. In 
May 2002, Tutwiler had the highest pris- 
oner assault rate of all prisons in Alabama 
including the male prisons. 


Tutwiler has only 21 segregation 
cells, 1 3 of which are occupied by prison- 
ers sentenced to life without parole. Only 
eight cells are available to house violent 
or troublesome prisoners-less than 1% of 
Tutwiler’s population. 

Prisoners also complained of extreme 
heat in summer and lack of an adequate 
ventilation system. Hot weather rules call 
for the distribution of ice, additional op- 
portunities to shower, and increased 
access to drinking water when the air tem- 
perature rises above 90°F. Inexplicably, 
Tutwiler has no instruments to measure 
air temperature so the officials claimed 
there was no way to know when the hot 
weather rules should be followed. 

Mitchell and Birmingham 

A prisoner who is eligible for work 
release will be sent to Mitchell or Birming- 
ham. At the time of the hearing in 2002, 
Mitchell had a capacity of 260 prisoners 
with a population of 242. Birmingham had 
a capacity of 3 12 prisoners with a popu- 
lation of285. The court found no evidence 
that either Mitchell or Birmingham was 
overcrowded or unsafe. 

At Mitchell, prisoners are housed in 
open dorms which are not equipped with 
air handlers. Defendants asked the court 
to believe they had no way to monitor 
temperature or humidity. Unlike Tutwiler, 
however, prisoners at Mitchell are free to 
move in and out of the dorms to get fresh 
air. 

At Birmingham, prisoners com- 
plained that the 4-person segregation cell 
was too hot and inadequately supervised. 
On July 27, 2002, a prisoner in the cell 
died. The log showed that half-hourly cell 
checks had not been made. A report of 
the incident was not written until August 
24,2002. 

The Birmingham facility is equipped 
with central air conditioning. In July 2002, 
however, conditions became so uncom- 
fortable that prisoners made anonymous 
complaints to the Department of Health. 
In response. Director Carter turned off the 
air conditioning. Thereafter, Deputy Cor- 
rections Commissioner Glen Newton told 
prisoners that Carter would restart the air 
conditioning but should any more com- 
plaints be made, the air conditioning 
would be turned off. 
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The Preliminary Injunction 

To obtain preliminary injunctive re- 
lief, the court required plaintiffs to show 
that prison conditions violated the pro- 
tections of the Eighth Amendment. 
Plaintiffs were further required to show 
that defendants were knowingly and un- 
reasonably disregarding an intolerable 
risk of harm. 

While the lack of ventilation and the 
oppressive heat were viewed as serious 
issues, the court found insufficient evi- 
dence to show that these issues rose to 
the level of a constitutional violation. 

Regarding living space at Tutwiler, 
plaintiffs had relied on American Correc- 
tional Association (ACA) standards. The 
court pointed out that ACA standards 
are a guide and are not determinative in a 
constitutional sense. 

On the other issues at Tutwiler, the 
court agreed with defendants that the plain- 
tiffs’ allegations of overcrowding, open 
dorms, inadequate supervision, improper 
classification, violence, availability of 
weapons, and the small number of segre- 
gation cells were not sufficiently serious, 
when considered separately and alone, to 
support a finding of unconstitutionality. 

In a refreshing and insightful reliance 
on Wilson v. Seiter, (111 SCt2321 (1991)), 
however, the court held that it was the 
combination of substantial overcrowd- 
ing and significantly inadequate 
supervision in the Tutwiler dorms that 
deprived prisoners of their right to be free 
from the threat of violence. Moreover, 
other circumstances such as improper 
classification, access to weapons, lack 
of segregation cells, poor ventilation, and 
summer heat combined to exacerbate the 
problems and satisfy the objective com- 
ponent of Eighth Amendment violations 
at Tutwiler. The court did not reach the 
same conclusion with respect to Mitchell 
and Birmingham. 

Defendants argued that fiscal limi- 
tations had prevented them from taking 
steps to abate the conditions at Tutwiler. 
Unpersuaded, the court admonished the 
defendants saying that fiscal limitations 
are not an adequate defense to a state’s 
failure to redress a constitutional violation. 

The court concluded that plaintiffs 
were entitled to preliminary injunctive re- 
lief on their claim of substantial risk of 
serious harm caused by Tutwiler’s over- 
crowded and understaffed dorms. 


Plaintiffs were not entitled to preliminary 
relief at Mitchell or Birmingham nor were 
they entitled to preliminary relief at 
Tutwiler in any other respect. 

The court ordered defendants to fash- 
ion appropriate injunctive relief and, within 
4 weeks, submit a plan that immediately and 
fairly addressed the unconstitutionally 
unsafe conditions caused by overcrowd- 
ing and understaffing at Tutwiler. See Laube 
vs. Haley, 234 F. Supp. 2d 1227 (MD AL 
2002 ). 

On December 2, 2002, Judge Myron 
H. Thompson of the U.S. District Court 
for the middle district of Alabama prelimi- 
narily enjoined defendants from 
continuing to operate the Julia Tutwiler 
Prison for Women in an unconstitution- 
ally unsafe manner. 

Defendants were ordered to file a plan 
to immediately correct the unconstitu- 
tional conditions at Tutwiler and, on 


December 30, 2002, defendants filed their 
proposed plan to which plaintiffs re- 
sponded on J anuary, 1 5, 2003 . 

Following oral arguments, the court 
found the defendants’ plan deficient in 
two substantial respects. First, defen- 
dants asked the court to prohibit the 
transfer of female prisoners from county 
jails to Tutwiler. The court pointed out 
that under 18 U.S.C. §3626, et seq, it is 
without authority to do so. 

Second, as defendants’ counsel 
stated during oral arguments, “the prob- 
lem is, we’ve run out of money, pure and 
simple.” The court replied, “budgetary 
concerns are not a defense to constitu- 
tional violations.” 

Defendants were ordered to submit 
by February 7, 2003, a new plan which 
corrects the two deficiencies. See: Laube 
v. Haley, 242 F. Supp. 2d 1150 (MD AL 
2003). ■ 


Alabama’s Women Prisoners Moved to Louisiana 
to Ease Overcrowding 


A labama’s Julia Tutwiler Prison 
for Women at Wetumpka was 
built in 1942 to house 364 prisoners. In 
2002, Tutwiler’s population rose beyond 
1,000 with overcrowding so severe that a 
group of women prisoners sought relief 
by filing a lawsuit in U.S. District Court. 

In a grant of preliminary injunctive 
relief. Judge Myron Thompson declared 
on December 2, 2002, that Tutwiler was 
unconstitutionally unsafe and ordered 
the Alabama Department of Corrections 
(ADOC) to redress fully and immediately 
the constitutional violations. 

In April 2003 using $1 million in emer- 
gency funds made available by 
Alabama’s incoming Governor Bob Riley, 
the state Board of Pardons and Paroles 
began conducting special reviews to 
consider about 70 nonviolent prisoners 
per week for release to parole. The first 
such weekly parole review was con- 
ducted on April 10th when 31 of the 34 
Alabama prisoners reviewed were re- 
leased. 

Prisoners convicted of crimes in- 
volving firearms, victim injury, domestic 
violence, or drug trafficking are not eli- 
gible for the special review. 

In a larger effort to reduce over- 
crowding at Tutwiler, the ADOC 
contracted with LCS Correctional Ser- 


vices, a private, for-profit prison company 
that operates five prisons in Texas and 
Louisiana. In May 2003, 140 women pris- 
oners from Tutwiler were shipped to the 
Southwestern Louisiana Correctional Fa- 
cility at Basile, Louisiana. Another 140 
Alabama women are on the way. 

Basile, a rusted-out farm town of 
2,100, lies about half way between Alex- 
andria and Lafayette. Most of the 135 
employees at the prison commute from 
surrounding towns. Starting pay for an 
LCS guard is $7 per hour. Alabama prison 
guards start at about $ 1 1 per hour. 

The 1,000-bed prison at Basile had 
been down to 600 prisoners. 

“Ideally, I would like to have 850 
beds filled at all times. We just hit that with 
the inclusion of the Alabama ladies,” said 
LCS President Patrick LeBlanc. The Ala- 
bama contract pays LCS $24 per prisoner 
per day which allows Basile to show a 
profit. 

In some ways, the Basile prison is 
more comfortable than Tutwiler. It is air 
conditioned and far less crowded than 
Alabama. There is a volleyball net in the 
yard and television and microwave cook- 
ers in each dorm. 


Continued on next page 


Prison Legal News 


33 


September 2003 


Alabama Women 
(conclusion) 


The Alabama women are not particu- 
larly happy at Basile, however. F amily visits 
typically involve a day’s drive each way 
between Alabama and Louisiana. Visits are 
allowed only with 3 days’ advance notice. 


LCS invests little in education or pro- 
grams. Basile has only two teachers for 
850 prisoners. The law library is a room 
cluttered with pillows and metal ducts. 
There are no outside jobs for the women 
at Basile. 

On June 5, 2003, incoming ADOC 
Commissioner Donal Campbell trans- 
ferred another 100 women from Tutwiler 
to Basile. That brought Tutwiler’s popu- 


lation down to 800. Campbell and Riley 
have assured Judge Thompson they 
would reduce Tutwiler’s population to 750 
by June 30, 2003. That will leave the 
prison’s population at slightly more than 
twice the design capacity. | 

Sources: Associated Press reports, The 
Birmingham News, the Montgomery Ad- 
vertiser 


The Prison Index: Taking the Pulse of the Crime Control Industry 

by Peter Wagner, Prison Policy Initiative and Western Prison Project, 2003, 48 pages 

Review by Paul Wright 


A s a prison journalist, one of the 
nost challenging things is re- 
porting the facts and putting those 
facts into a bigger context since no 
story occurs in a vacuum. There are 
a multitude of statistics, numbers and 
facts concerning the American crimi- 
nal justice system. The problem is 
that they tend to be scattered in a 
variety of locations and documents 
and are hard to access for all but the 
most dedicated researchers. Peter 
Wagner, the assistant director of the 
Prison Policy Initiative and founder of 
Prisonsucks.com, an online database of 
facts and statistics pertaining to the 
prison industry, realized the same thing 
and decided to correct it. The result is 
a slick, well produced and superbly or- 
ganized booklet. 

The Prison Index: Taking the Pulse 
of the Crime Control industry gathers 
facts and figures on literally all aspects 
of the criminal justice system, digests 
them and presents them in a cogent, 
organized format that can be used by 
everyone from the novice writer of let- 
ters to the editor', to experienced 
journalists, academics and researchers. 

Most importantly, it allows prison- 
ers and citizens concerned about the 
growth of the prison industry to measure 
that growth in hard numbers. Similar to 
Harper s Index, The Prison Index is a very 
user friendly source of facts, figures and 
numbers pertaining to crime and punish- 
ment. 

Organized into four sections, The 
Prison Index breaks downs its numbers 
in Crime and Punishment in the US; In- 
carceration and its Consequences; the 
Prison Economy and Global Compari- 
sons. Heavily illustrated with bar 


graphs and charts it shows the rise of 
America’s prison population and the 
disconnect between crime, public 
safety, mass imprisonment and the 
public perceptions of these issues. 
Every figure is sourced and footnoted. 
One thing I hate is when people say 
“everyone knows.” All too often what 
“everyone knows” is usually wrong 
and is merely what the corporate media 
has parroted ad nauseum. As one pub- 
lic relations expert summed it up many 
years ago, repeat a big lie often enough 
and many people will believe it. The 
Prison Index is a healthy antidote to 
this. 

In the 1990’s the murder rate 
dropped by almost half while more 
people than ever were imprisoned. Be- 
tween 1991 and 1995 the murder rate 
dropped from 9.8 people per 100,000 
people and the number of state and fed- 
eral prisoners increased by 295,412. 
Easy evidence that mass imprisonment 
reduces crime right? Afterall, “every- 
one knows” prisons reduce crime just 
like cemeteries reduce disease. Yet the 
murder rate dropped from 8.2 people per 
100,000 in 1995 to 5.7 per 100,000 in 
1999. The number of state and federal 
prisoners “only” increased by 2 19,052. 
If prison prevents crime why did the 
murder rate go down faster than the 
imprisonment rate? By comparison, the 
murder rate in 1980 was 10.2 people per 
100,000. 

Want the number of people in prison 
or on probation and parole? How many 
people are employed in the prison indus- 
try? How much money is spent on police, 
prisons and courts? How many prison- 
ers are in private prisons? Incarceration 
rates by state? The race and gender of 


crime victims? Public perceptions of crime 
and punishment? These answers and 
much more are all contained in The Prison 
Index. The strength and weakness of The 
Prison Index is that is doesn’t interpret 
the facts it provides or say what they 
mean. 

This is good for people who are al- 
ready knowledgeable about criminal 
justice issues, not so good for people who 
don’t have a basis for comparison. But 
for people looking for the facts to back 
up their arguments and opinions, The 
Prison Index is ideal. I will be using it on 
a regular basis in my work with PLN and 
highly recommend it to anyone who ad- 
vocates on behalf of prisoners or who 
simply wants to impress their friends with 
an amazing knowledge of crime and jus- 
tice issues! 

The Prison Index is co-edited by 
Brigette Sarabi and co produced by the 
PPI and Western Prison Project. PPI 
conducts research and advocacy on in- 
carceration policies in the US and 
works to highlight race, class and gen- 
der disparities in criminal justice policy. 
As PPI puts it: “Our conception of 
prison reform is based not solely on 
opposing a rising rate of incarceration, 
but in evolving to a better way of ad- 
dressing social problems than 
warehousing citizens in cages.” WPP 
is a grass roots criminal justice reform 
group of organizations on the west 
coast (PLN is a member). The Prison 
Index costs $10 per copy for 1-9 copies 
plus $2 shipping. Cost for prisoners is 
$8.00, including shipping. Bulk order 
discounts are available. It can be pur- 
chased from: Western Prison Project, P.O. 
Box 40085, Portland, OR, 97240, (503) 335- 
8449, www.westernprisonproject.org. K 
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Brazil: On June 23, 2003, a 12 hour 
riot among prisoners in a jail in Manaus 
in the Amazon left 13 prisoners dead. 
Forty visitors and four jail guards were 
taken hostage during the uprising but 
were released unharmed. No cause for 
the riot was given in media reports. 

California: In June, 2003, the Air 
Force confirmed it had stored nuclear 
weapons at the former Castle Air Force 
base which now houses the United State 
Penitentiary in Atwater. The prison 
houses 1 ,445 prisoners and is built on an 
Environmental Protection Agency super 
fund toxic waste site. The air force has 
spent $177 million to minimize the envi- 
ronmental hazards at the former base and 
plans to spend another $127 million be- 
fore itpronounces the job completed. The 
nuclear weapons admission means that 
nuclear waste associated with the weap- 
ons are likely present on prison grounds 
which could also be harmful to the health 
of prisoners and staff alike. Dan Dunne, 
Bureau of Prisons spokesman, said the 
potential radioactive waste news “had no 
effect on our operations.” 

California: On July 3, 2003, the U.S 
Attorney’s office announced it had filed 
misdemeanor assault charges against 
Richard Dale Morrison, 29, for allegedly 
assaulting fellow prisoner and former 
Taliban member John Walker Lindh, 22, 
in the chapel of the federal prison in 
Victorville where both are imprisoned. 
Lindh suffered minor injuries in the at- 
tack. If convicted, Morrison faces up to 
six months in prison. Prison officials say 
they have taken steps to safeguard 
Lindh’s safety. Lindh is serving a 20 year 
sentence after pleading guilty to aiding 
the Taliban and agreeing to cooperate 
with government investigations into the 
Taliban and A1 Qaida. The motive behind 
the assault has not been disclosed. 

California: On June 1, 2003, a riot at 
the U.S. Penitentiary in Lompoc left four 
guards and two prisoners injured. Media 
reports did not include details of the inci- 
dent because BOP officials would not 
respond to their calls and none apparently 
had any contact with prisoners at the facility. 

England: On June 10, 2003, a British 
court overturned the 1949 conviction of 
George Kelly who had been convicted of 
shooting and killing a Liverpool theater 
manager in the course of a burglary. The 
conviction was reversed when the con- 


News in Brief 

fession by the actual killer was found in 
police files. Apparently the confession 
was kept secret from Kelly and his law- 
yers at the time of his trial. The court action 
reversing the conviction came too late 
though. On March 28, 1950, Kelly was 
executed by hanging for the murder. 

Florida: In February, 2003, Palm 
Beach county assistant state attorney Ira 
Karmelin put on a performance for view- 
ers of Orlando’s WFTV-Channel 9, 
believing he was in e mail contact with a 14 
year old girl who wanted to have sex with 
him, when in reality it was a station pro- 
ducer of legal age and unspecified gender. 
Karmelin sat in front of his web cam and 
“stripped down to his bathrobe” and “per- 
formed lewd acts” for the camera. Karmelin 
has been charged with soliciting sex from a 
minor via the Internet and transmitting 
harmful images to a minor. Karmelin had 
also apparently been outspoken about his 
judicial ambitions. Which, presumably, 
have now suffered a setback. 

Florida: On June 13, 2003, Matthew 
O’Kon, 26, a guard at the Sarasota jail was 
arrested on felony aggravated battery 
charges stemming from assaulting jail pris- 
oner Gerrese Daniels on June 5, 2003. 
Daniels was allegedly arguing with an- 
other guard when O’Kon pulled him away 
and rammed him head first into a concrete 
wall, temporarily paralyzing him, and then 
dragging him to another cell. O’Kon told 
sheriff’s department investigators that he 
attacked Daniels “Just to show him that 
he was wrong and I was right.” O’Kon 
resigned from his job as a guard, which 
he had held since 1998, after being re- 
leased on bond. Daniels is partly 
paralyzed as a result of the attack and is 
recovering in a hospital. Daniels was serv- 
ing an 18 month sentence for eluding 
police when O’Kon attacked him. 

Illinois: On June 27, 2003, criminal 
defense lawyer Barry Mattes, 49, was ar- 
rested while entering the Cook county jail 
in Chicago with a quarter pound of mari- 
juana taped to his thighs so he could 
deliver it to his imprisoned clients. Mattes 
was arrested when a drug sniffing dog at 
the entrance of the jail barked at him as he 
was entering the jail. Mattes then con- 
sented to a more thorough search of his 
person. Mattes was charged with bring- 
ing contraband to a penal institution. 

Louisiana: On July 9, 2003, Gus 
Green, 44, a trusty in the Avoyelles Parish 


jail in Marksville was arrested on charges 
of forcible rape and oral sexual battery. 
Police claim Green raped a 1 6 year old girl 
while he was working for the Marksville 
Fire Department as a jail trusty. 

Michigan: On May 30, 2003, Jeffrey 
Russell, 45, a guard at the Southern Michi- 
gan Correctional Facility in Jackson since 
1987 was charged with first degree mur- 
der in the shooting death of his wife 
Valerie, 38, on May 28. Russell called 911 
and told the operator he had murdered 
his wife. When the operator asked him 
why, Russell replied “Well, she’s a bitch. 
Come get me,” and hung up. His wife, 
Valerie Russell, was a personnel manage- 
ment technician at the Cooper Street 
Correctional Facility also in Jackson. She 
had been a DOC employee since 1996. 
Jeffrey, according to charging papers, had 
a long history of alcoholism, substance 
abuse, drunk driving convictions and was 
prone to fits of rage. None of which, ap- 
parently, disqualified him from 
employment with the Michigan DOC. 
Morocco: On May 8, 2003, King 
Mohammed celebrated the birth of his 
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News in Brief (continued) 


first son and heir by ordering the release 
of more than 9,000 prisoners. 

Nevada: On May 20, 2002, legislation 
was enacted requiring political candidates 
to swear they have never been convicted 
of a felony. The law was sponsored by 
assembly woman Ellen Koivisto who ran 
against an opponent in the 2002 election 
who had four criminal convictions. 

New York: On June 16, 2003, 
Tarrytown Justice William Crosbie, 79, 
resigned after Anissa Khoder, 46, a Leba- 
nese American, complained to the state’s 
Commission on Judicial Conduct that 
Crosbie had accused her of being a ter- 
rorist when she appeared before him to 
contest a traffic ticket. Khoder went to 
court after receiving two tickets for the 
same parking violation within an hour. She 
believed only one was valid. Crosbie 
asked Khoder if she was a terrorist and 
then said “You have money to support 
the terrorists but you don’t want to pay 
the ticket.” Crosbie later said he was 
“probably kidding” about the remarks. 

Ohio: On June 6, 2003, James Were, 
46, was again sentenced to death by a 
Hamilton county jury after being con- 
victed of kidnapping and two counts of 
aggravated murder in the death of prison 
guard Robert Valladingham and a prisoner 
during the 1993 Easter uprising at the 
Southern Ohio Correctional Facility in 
Lucasville. Were had previously been 
convicted and sentenced to death in the 
murders but the Ohio supreme court re- 
versed the conviction because of 
questions about Were’s competency to 
stand trial. On remand he was found com- 
petent to stand trial despite claims he was 
mildly retarded. 


MARY’S MAGIC 

Hello. I’m Mary. I have an 
incarcerated son and feel 
your struggles. I know how 
important it is to send nice 
gifts to your loved ones. Send 
for my catalog and see what 
services I offer (no pen pals). 
SASE - get 50ft coupon for 
next order. 

Mary’s Magic 
Post Office Box 8029 7 
Rochester , Michigan 48308 
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Oklahoma: On May 2 1,2003, Daniel 
Tidwell, 20, was arrested on charges of rob- 
bing a Tulsa business while armed with a 
gun. Tidwell had been employed since 
January, 2002, by the Corrections Corpora- 
tion of America run Tulsa jail as a guard. 
CCA fired him after he was booked into the 
jail as a prisoner and could not post bond. 
It is unknown if he would have remained 
employed had he been able to post bond. 

Tennessee: On June 4, 2003, Charles 
Sanderson, 42, was convicted of killing 
Tom Harris, 55, on July 11, 2001, when 
both men were imprisoned at the Correc- 
tions Corporation of America run South 
Central Correctional Facility in Clifton. 
Harris was strangled to death with a sock. 
A Maury county jury rejected the death 
penalty after hearing Sanderson was one 
of 1 1 children beaten by his father when 
he was a child. The jury’s verdict left 
Sanderson sentenced to life without pa- 
role for the killing. Joel Schmeidere, 23, 
Sanderson’s co-defendant, is scheduled 
fortrial on November 10,2003, for his role 
in Harris’ death. 

Texas: On June 6, 2003, a federal jury 
in Brownsville ordered Jose Luis 
Betancourt, 52, to forfeit $5.5 million he 
won in the state lottery to the federal gov- 
ernment because he allegedly bought the 
wining lottery ticket with money he earned 
selling cocaine. The jury disbelieved 
Betancourt’s account that he bought the 
winning ticket with money from selling 
old clothes. Betancourt was arrested on 
January 17, 2003, three days after collect- 
ing his lottery winnings, for selling 36 
grams of cocaine to police. 

Texas: On May 28, 2003, the Texas 
Commission on Judicial Conduct issued 
a report by Judge Pat Boone finding that 
Jefferson county judge Thurman Bartie 
engaged in judicial misconduct. Media 
reports focused on Bartie assaulting chil- 
dren during truancy hearings, removing 
his belt, giving it to parents and ordering 
them to beat their children with it in open 
court. Mentioned in passing, was Bartie ’s 
habit of telling prisoners who appeared 
in his Port Arthur courtroom that he knew 
their home addresses and would have sex 
with their wives while they were locked 
up. Media reports did not indicate if he 
followed up on his comments. 

Washington: On June 22, 2003, Linda 
Beavers, 49, a Mason county jail prisoner, 
died in a Shelton hospital. Beavers had 
been serving a 270 day jail sentence for 
drunk driving and possessing metham- 
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phetamine. As soon as she was admitted 
to the critical care unit of the hospital, a 
Mason county judge released Beavers 
from custody so she would not have to 
be guarded by jail guards at considerable 
public expense. Beavers had complained 
to jail medical staff, contractor Health 
Delivery Systems, about being unable to 
breath whereupon she was hospitalized. 
Beavers suffered from arrhythmia, ad- 
vanced cirrhosis, congestive heart failure, 
kidney disease and also had hepatitis A, 
B and C. Her cause of death was not 
known as PLN goes to press. 

Washington: On June 30, 2003, Ralph 
Perkins, 53, resigned from his job as 
Okanogan county chief criminal deputy 
prosecutor. He had been on paid leave 
since May 23, 2003, when FBI agents 
searched his home and seized his com- 
puter as part of an investigation into 
Perkin’s penchant for child pornography. 
The investigation began on May 22 when 
Perkin’s wife gave a Grant county sheriff’s 
deputy two compact discs she claimed 
belonged to Perkins containing images 
of child pornography and bestiality. 
Perkins admitted possessing the child 
pornography to police but claimed it was 
work related. Charges have not been filed 
as PLN goes to press. In 1993 Perkins 
resigned from his job as district court 
judge in Pend Oreille county after plead- 
ing guilty to two counts of fourth degree 
assault for choking his wife unconscious. 
Apparently the Okanogan county 
prosecutor’s office felt that eminently 
qualified him for a job with their office 
and he was promptly hired. 

Washington: On June 5, 2003, Wash- 
ington Correction Center guards Michael 
Malpass, Rodney Bremen, Henry Trasler 
and Lisa Jordan sued the Department of 
Corrections in Thurston county superior 
court claiming they are exposed to dan- 
gerous levels of Environmental Tobacco 
Smoke (ETS) caused by prisoners smok- 
ing in the prison’s living units. Prison 
superintendent Carol Porter noted that in- 
door smoking is banned at the prison and 
guards are responsible for enforcing the 
no smoking rule. The Washington DOC 
has announced plans to end all tobacco 
sales and use in its facilities on January 
5, 2004. The state supreme court has pre- 
viously held that state agencies can be 
held liable for exposing their employees 
to ETS. The guards are also seeking an 
immediate injunction to end smoking in 
Washington prisons. B 
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Prison Legal News’ Book Store 

| Fill in the boxes by each book you want to order indicating the Quantity and Amount. Enter the Total of the books on the Order Form. | 
I The mailing charge is a flat $5 for any size order. All orders are sent with the US Postal Service Confirming Delivery to PLN. j 


: Legal Research or All Things Censored FREE with A 
■ Prisoner or Individual 4-year PLN Subscription! 

; Legal Research: How to Find and Understand the Law, 7th ed., 

I by Stephen Elias and Susan Levinkind; Nolo Press, 392 pages. $19.95. 
; Comprehensive and easy to understand guide on researching the law. 
’ Explains case law, statutes, digest and much more. Includes review 
; questions, library exercises and practice research 
I problems. A must for the novice pro se litigant. 1 005 

• All Things Censored: Mumia Abu-Jamal, edited by Noelle Hanra- 
han, Seven Stories Press, 303 pages. $14.95. Includes seventy-five 

• articles written by Abu-Jamal. Attacks capital punishment as a dis- 
‘ criminatory practice and critiques the bloated and de- 

• humanizing law enforcement system. 1040 |__1 

The Criminal Law Handbook: Know Your Rights, Survive the System, 

Attorneys Paul Bergman & Sara J. Beiman-Banett Nolo Press, 608 pages. 
$34.99. Explains what happens in a criminal case from being arrested to sen- 
tencing, and what your lights are at each stage of the process. 

Uses an easy to understand question and answer fonnat. 1038 

Represent Yourself in Court: How to Prepare & Try a Winning Case, 

Attorneys Paul Bergman & Sara J. Berman-Banett; Nolo Press, 528 pages. 
$34.99. Breaks down the trial process in easy-to-understand steps so you can 
effectively represent yourself in court. The authors explain I 
what to say, in court, how to say it, where to stand, etc. 1037 

Writing to Win: The Legal Writer, Steven D. Stark. Main Street Books, 

288 pages. $15.95. Explains the wilting of effective com- 1 

plaints, responses, briefs, motions and other legal papers. 1 03 5 |__| 

Law Dictionary, Random House, 640 pages. $17.95. Up-to-date law 

dictionary includes over 8,500 legal tenns covering all types 

of law. Explains words with many cross-references. 1036 l__l 

Finding the Right Lawyer, by Jay Foonberg; American Bar Assoc., 
256 pages. $19.95. Provides guidance for hiring a lawyer, including 
how to detennine your legal needs, fee payments, how to 
evaluate a lawyer’s qualifications, and much more. 1015 

NEW TO PLN! The Blue Book of Grammar and Punctuation, Jane 
Straus, 68 pages, 8-1/2 x 11. $11.95. Self-teaching guide on all aspects 
of grammar and punctuation by an educator with experience teaching 
English skills to prisoners. Is both a reference and a work- 
book with exercises and answers provided. 1 046 |__1 

NEW TO PLN! Everyday Letters For Busy People, by Debra 
Hart May, Career Press, 288 pages. $16.99. Hundreds of sample 
letters that can be adapted for most any purpose. Includes many 
letters to government agencies and officials. Lots of I 
tips and guidelines for writing effective letters. 1048 1__| 

Prisoners’ Guerrilla Handbook to Correspondence Programs in the 
U.S. & Canada, by Jon Marc Taylor, Biddle Rib., 341 pages. $24.95. In- 
cludes contact info and outlines courses offered by over 250 education provid- 
ers. Info on high school, vocational, paralegal, law, college 
and graduate courses. One of a kind prisoner resource. 1 047 1__| 

NEW TO PLN! Blue Collar Resumes, by Steven Rovenzano, Career 
Press, 224 pages. $11.99. Includes hundreds of sample resumes for every type 
of job. Helps identify opportunities, what work is best for you, 
and how to present your strengths to an employer. 1051 

NEW TO PLN! Seize the Day! 7 Steps to Achieving the Extraor- 
dinary in an Ordinary World, by Danny Cox and John Hoover, 
Career Press, 256 pages, $14.99, Provides 7 common sense steps to 
changing your expectations in life and envisioning yourself as being 
a successful and respected person — -which is essential 
to changing the course of one’s life. 1052 l__l 

All books are softcover except Prison Madness 
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Actual Innocence or Roget’s Thesauraus AND either 
Webster’s English or Spanish Dictionary FREE with a 3- 
year PLN Subscription! (be sure and specify which dictionary you want!) 
Actual Innocence: Five Days to Execution and Other Dispatches from 
the Wrongly Convicted, updated pb., by Bany Scheck, Peter Neufeld 
and Jim Dwyer; Penguin Ritnam, 432 pages. $9.99. Two of O.J.’s at- 
tomies explain how defendants are wrongly convicted on a regular basis. 
Detailed explanation of DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial misconduct 
and the system that ensures those abuses continue. 1030 |__[ 

Roget’s Thesaurus, 717 pages. $5.99. Over 1 1,000 words listed alphabeti- 
cally linked to over 200,000 synonyms and antonyms. Sample sentences and 
pails of speech shown for every main word Covers all levels 
of vocabulary and identifies informal and slang words. 1045 

Webster’s English Dictionary, Newly revised and updated. 75,000+ 
entries. $5.99, Includes tips on writing and word usage, and has updated 
geographical and biographical entries. Includes latest 
business and computer tenns. 1033 |__j 

Spanish-English/English-Spanish Dictionary, 60,000+ entries, Ran- 
dom House, $5.99 Two sections, Spanish-English and English-Spanish. 
All entries listed from A to Z. Hundreds of new words. 

Includes Western Hemisphere usage. 1034 

Capital Crimes, by George Winslow, 360 pages. $19.00. Explains how 

economic policies create and foster crime and how corporate 

and government crime is rarely pursued or punished. 1024 L_1 

Lockdown America: Police and Prisons in the Age of Crisis, by Christian 
Parenti, Verso, 290 pages. $17.00. Documents and lias first had reporting on 
law enforcement’s war on the poor. Covers paramilitary 
policing and SWAT teams, the INS and prisons. 1 002 L_1 

The Perpetual Prisoner Machine: How America Profits from Crime, by 

Joel Dyer, 318 pages. $19.00. Exposes how private prisons, banks, investors 

and small companies profit from the prison industrial 

complex, and prison growth adds to revenue & profits. 1025 L_1 

Crime and Punishment In America, by Elliott Currie, 230 pages. 
$12.95. Refutes arguments in favor of prison building as a crime solution. 
Demonstrates crime is driven by poverty and discusses 
proven, effective means of crime prevention. 1019 l__l 

Twice the Work of Free Labor: The Political Economy of Convict 
Labor in the New South, by Alex Lichtenstein; Verso, 264 pages. 
$19.00. History of prison slave labor in industrializing the post civil war 
Southern economy. Explains how prison slavery was an integral part of the 
American economy in the post civil war era. Rits today's 
prison slave labor practices into context. 1012 

States of Confinement: Policing, Detention and Prison, revised 
and updated edition, by Joy James; St Martins Press, 368 pages. 
$19.95. Activists, lawyers and journalists expose the 
criminal justice system’s deeply repressive nature. 1032 L_1 

Ten Men Dead: the story of the 1981 Irish hunger strike, by 

David Beresford; Atlantic Monthly Press, 334 pages. $13.50. Relies 
on secret IRA documents and letters smuggled out from the IRA 
political prisoners during their 1981 hunger strike at 
the infamous Long Kesh prison in Belfast. 1006 

BOP Occupational Training Programs Directory, Bureau of Pris- 
ons. 105 pages. $10.00. Reprint of the BOP's directory listing all 
vocational and continuing education programs available to prisoners 
in every federal prison. Invaluable if considering a 
training or education transfer. 1053 L_1 
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Hepatitis and Liver Disease: What you Need to Know, by Melissa 
Palmer, MD, 457 pages. $14.95. Describes symptoms & treatments of 
hepatitis B & C and other liver diseases. Includes medications] 
to avoid, what diet to follow and exercises to perfonn. 1031 

Prison Nation: The Warehousing of America’s Poor, ed. by Tara Herivel 

and Paul Wright, 332 pages, $19.95. Exposes the dark side of] 

the U.S.’s Tock-em-up' political and legal climate. 1041 |__| 

Criminal Injustice: Confronting the Prison Crisis, by Elihu 
Rosenblatt; South End Press, 374 pages. $18.00. A] 

radical critique of the prison industrial complex. 1 009 

Prison Writing in 20th Century America, by H. Bruce Franklin; 
Penguin, 1998, 368 Pages. $13.95, From Jack London to George Jack- 
son, this anthology provides a selection of some of the best] 

writing describing life behind bars in America. 1 022 |__[ 

Soledad Brother: The Prison Letters of George Jackson, by George 
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current legal assistance 
manual available to prisoners, 
covering post-conviction relief 
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The Deadly Health Services of Naphcare in Alabama 

by Lonnie Burton 


I t is often said that you can tell a 
lot about a society by checking 
the condition of its prisons. Based on 
the way prisoners in Alabama are treated 
(or, more accurately stated, not treated), 
citizens of that state have a lot to be wor- 
ried about. With only a few months left 
to go on his sentence for marijuana pos- 
session, 43-year-old prisoner Timothy 
Oliff caught a cold that he just couldn’t 
shake. Oliff’s complaints went ignored 
by prison health care workers at the 
Elmore Correctional Facility until several 
days later when he became so ill that 
fellow prisoners had to carry him to the 
gate for emergency help. 
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Three days later Oliff died at the Mont- 
gomery Baptist South Hospital. Although 
neither prison officials nor hospital brass 
would comment on his death, Oliff’s sis- 
ter, Diane Aman, said doctors at the 
hospital told her he had died of pneumo- 
nia and had the worst stomach infection 
they’d ever seen. Aman also said they told 
her that prison health care workers had 
been too late in getting Oliff to the hospi- 
tal for the emergency care he needed. 

Also refusing to comment on his 
death are officials of NaphCare, Inc., the 
for-profit company that, until recently, had 
been contracted by Alabama to provide 
health care services for prisoners at its 13 
correctional facilities. But while 
Naphcare’s contract was going to be can- 
celled, its problems stemming from 
numerous lawsuits filed over the substan- 
dard and, at times, non-existent medical 
care they provided to their prisoner-cli- 
ents, have not. 

Oliff’s case is just the tip of the ice- 
berg as far as Naphcare and the Alabama 
Department of Corrections (DOC) are con- 
cerned. Not only does Alabama spend less 
on health care per prisoner-patient than 
any other state, the prisoner death rate in 
Alabama far outnumbers that of most other 
states. 

High Prisoner Death Rate 

A simple review of previously unpub- 
lished DOC statistics, obtained only after 
repeated requests by the media, reveal a 
death toll in Alabama prisons that is stun- 
ning when compared to rates in other 
states. The documents also revealed that 
the death rate has been especially high in 


the two years since Naphcare started de- 
livering health to care to prisoners in 200 1 . 

For example, in 2002 Alabama had 88 
prisoner deaths out of a prison popula- 
tion of 24,000 excluding those in county 
jail awaiting a prison bed . In comparison, 
North Carolina had only 61 prisoner 
deaths out of a prison population of 
32,000. Not surprisingly. North Carolina 
spends significantly more for health care 
per prisoner than Alabama, and does not 
use a for-profit company to do it. 

According to the latest study from 
the U.S. Department of Justice, state pris- 
oners across the country have been dying 
at an annual rate of 23 per 10,000. In each 
of the last four years, the Alabama death 
rate has exceeded the national average, 
and has risen above 35 deaths per 10,000 
in three of them. Although these num- 
bers exclude deaths by execution and 
include the occasional death by accident, 
suicide or homicide, the overwhelming 
majority result from illness. 

DOC’s own statistics show that the 
year before Naphcare took over prison 
health care, Alabama had 61 prisoner 
deaths. That number jumped to 87 deaths 
from March 1,2001 through February 28, 
2002, Naphcare’s first year ofthe just-ter- 
minated contract. 

In Naphcare’s second year, which 
was completed February 28, 2003, that 
number rose again to 95 deaths. In that 
same year, as Alabama’s prison popula- 
tion grew, so did the prisoner death rate, 
to 3 9 deaths per 1 0,000 prisoners, or nearly 
twice the national average. No other state 
had a death rate that high during 2000, 
the last year the Justice Department com- 
piled state-by-state numbers. 
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Naphcare (continued) 

Due to improved drug regimens, the 
HIV prisoner death rate has seen a sharp 
drop throughout the country in recent 
years. Not so in Alabama, one of two 
states that segregate HIV-positive pris- 
oners. According to DOC statistics, 
Alabama had 12 HIV prisoner deaths in 

2002, out of a HIV population of 280. 

That same year though, Florida, with 

an HIV-positive prisoner population of 
2,845, had 43 deaths, according to Yolinda 
Murphy, spokeswoman for the Florida 
Department of Corrections. Put another 
way, Florida has 10 times the number of 
HIV-positive prisoners than Alabama, but 
only three and a half times the number of 
deaths. Those numbers translate into a 
4.3% HIV death rate in Alabama compared 
to Florida’s 1 .6%. And a report issued by 
Chicago-based medical consultants 
Moore and Associates showed an HIV 
death rate at Alabama’s Limestone Cor- 
rectional Facility of 0.23 deaths per 
thousand - more than twice the national 
AIDS prison death rate. 

Deplorable Conditions Lead to 
Avoidable Deaths 

In their report released in February 

2003, Moore and Associates described 
the health care, system at Limestone as 
“dangerous and extremely poor quality.” 
Conditions at Tutwiler Prison for Women 
have been described by lawyers and 
judges alike as brutally violent and dan- 
gerously overcrowded. The 1,500 
prisoners at the St. Clair Correctional Fa- 
cility have no access to a primary care 
physician, and are served by an under- 
qualified nursing staff, and a dentist who 
is available only two days a week. 

These are but a few examples of the 
current state of affairs in Alabama’s pris- 
ons. Conditions that have led not only to 
unnecessary deaths, illnesses and as- 
saults, but also to a number of lawsuits 
(described later) designed to remedy the 
near-barbaric conditions. 

Perhaps the situation at the Tutwiler 
Prison for Women best typifies the inhu- 
mane and, as one federal judge has 
already held, unconstitutional conditions 
Alabama prisoners are forced to endure. 

Tutwiler, built in 1934, had a listed 
capacity of 364 prisoners. Today, over 
1,000 women are crammed in there. “The 
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only reasons more beds have not been 
added to the dorm facilities,” U.S. Dis- 
trict Judge Myron wrote in a 68-page 
order in December 2002, “is that, simply 
put, not one more bed will fit.” In that 
order, Thompson ruled that the State of 
Alabama was violating the constitutional 
rights of Tutwiler prisoners by housing 
them in unsafe conditions, and gave the 
state until December 30, 2002 to present a 
plan for rectifying the situation. 

Thompson was referring to the fact 
that so many women are packed into so 
small a space, prisoners literally touch 
while sleeping in their bunks at night. 
Mold grows unchecked on the dormitory 
walls; the pipes, sinks and shower drains 
are laden with sludge; showers and toi- 
lets often do not work; and medically and 
mentally ill prisoners are not separated 
from the rest of the population. 

Due to the overcrowding there is a 
lack of job opportunities, and prisoners 
spend most of their day sitting idly in the 
unbearably hot and poorly vented living 
quarters. Weapons such as razors, mop 
handles and shanks are rampant in the 
prison, where the guards are often too 
frightened to enter the dorm areas. 

Documents also describe Tutwiler as 
an extremely dangerous place, where a 
record 91 assaults were reported in 2002. 
And while the prison population there has 
increased five-fold since it opened, the 
number of guards has essentially remained 
the same. The result is an institution where 
guards often ignore assaults, refusing to 
intervene for fear of their own safety. When 
guards do choose to take action and stop 
or prevent violence, it is often too late be- 
cause they have to wait for back up. With a 
prisoner-to-guard ratio of 240 to 1 at times, 
and guards being forced to work 1 2 and 1 6 
hour shifts, back-up is often slow in com- 
ing [PLN, Sept. ‘03], 

The dangerous powder keg condi- 
tions at Tutwiler, and the unsafe and 
inhumane living conditions, combined 
with the ineptitude of health care provider 
Naphcare, make for a lethal one-two 
punch, and deadly consequences for the 
women prisoners there. 

Men confined at the St. Clair prison 
fair a little better than the women, but not 
in receiving any sort of meaningful medi- 
cal care there. Problems at St. Clair include 
a severe shortage of trained medical staff, 
little access to dental care, and decisions 
on medical treatments based on cost 
rather then the needs of the patients. 
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Prescriptions go unfilled. Prisoners 
who are unable to eat because of no teeth 
suffer extreme weight loss which is ig- 
nored by staff. Many conditions simply 
go untreated unless and until the pris- 
oner is rushed to the hospital for 
emergency care. Requests for hearing 
aids, optical exams and treatments, pain 
medications, wheelchairs and walkers are 
denied to those who need them. And re- 
quired surgeries and other preventive 
medical treatments are simply not pro- 
vided. At least not until it is too late to 
avoid permanent damage. It is alleged that 
Naphcare makes a calculated decision 
that it is more cost-effective to delay or 
deny treatment than provide it. 

At the Birmingham Work Center for 
women, a 55-year-old woman with heart 
problems by the name of Claudia Muller 
died in an extremely hot cell in July 2002, 
despite screaming for help for days. Prison 
staff and Naphcare knew she had heart 
problems, as well as a serious mental ill- 
ness, yet she still was not provided 
needed medications nor monitored by 
staff at the overcrowded facility. 

Overall, Naphcare’s treatment of 
chronic conditions like asthma, diabetes, 
seizure disorders, kidney disease, HIV, 
Hepatitis C, and hypertension fell far be- 
low the standard of care that is 
well-established in the medical community 
for the treatment of such illnesses. The re- 
sult is that prisoners are put at unnecessary 
and substantial risk of serious medical 
problems such as seizures, strokes, heart 
attacks, and worst of all, death. 

“It is shameful that the Alabama De- 
partment of Corrections has allowed the 
medical care and consequently the health 
of . . . prisoners to deteriorate as severely 
as it has,” said Tamara Serwer of the 
Southern Center for Human Rights. “It’s 
disheartening that lawsuits must be fded 
in order to get the state to fulfill its con- 
stitutionally required responsibilities.” 

Naphcare’s Short and 
Shameful History 

Nearly all of the lawsuits Serwer is re- 
ferring to have named Naphcare as a 
principal defendant. Naphcare was started 
in 1 989 by James McLane, a Birmingham 
pharmacist and its sole owner, as a provider 
of pharmacy services at a small Georgia 
jail. Over the next 10 years or so, Naphcare 
provided only nephrology (kidney) ser- 
vices to a small number of prisons. 
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Alabama was Naphcare’s first contract 
to provide comprehensive healthcare ser- 
vices to an entire prison system, although 
Naphcare did have contracts with sev- 
eral Alabama county jails. Naphcare’s web 
page touts their success as the States of 
North Carolina and Washington have re- 
cently renewed contracts to provide only 
nephrology services in state facilities. 
Naphcare further notes that a federal 
prison in Massachusetts also contracts 
for their nephrology services. 

“At Naphcare, we have based our 
business on recognizing and meeting the 
needs of our clients, cutting the red tape 
without cutting the corners,” claims 
Naphcare’s web site, www.naphcare.com. 

Prior to Naphcare, prison health ser- 
vices in Alabama were provided by 
Correctional Medical Services of St. Louis, 
at $26 million per year. However, because 
of rising costs and a rapidly growing prison 
population, CMS demanded substantially 
more money — from $3 8 million to $46 mil- 
lion — to continue to provide sufficient 
health care services. The state then sought 
bids for the lowest possible contract that 
would purportedly satisfy the constitution- 
ally-mandated requirement of adequate 
prisoner health care. After two rounds of 
bidding — a process which CMS claims 
was done in violation of state law — 
Naphcare won the contract with a bid of 
$30 million. A spokesman for then- Ala- 
bama Gov. Don Siegleman announced 
that the new contract had saved Alabam- 
ans millions. 

Critics immediately questioned how 
Naphcare could possibly provide adequate 
health care for 25,000 prisoners for $30 mil- 
lion and still make a profit. Naphcare had 
never before provided comprehensive care 
to a state prison system. 

“The average state spends $2,500 to 
$3,000 per inmate [per year), and 
Alabama’s spending a little over $1,000,” 
said Ron Shansky, co-founder of the So- 
ciety of Correctional Physicians. 

“It’s off the charts.” 

Even before Alabama and Naphcare 
signed their contract in early 2001, there 
were many substantiated complaints re- 
garding the level and quality of health 
care provided by Naphcare in the county 
jails. Jefferson County officials com- 
plained publicly about Naphcare’s 
performance at its jails in Bessemer and 
Birmingham. In addition, amid a flood of 
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complaints from prisoners, family mem- 
bers andjails officials, Jefferson, Morgan 
and Madison counties all cancelled their 
contracts with Naphcare last year. All 
found new jail health care providers. 

Naphcare now faces a barrage of 
complaints and lawsuits alleging malprac- 
tice and deficient health care services 
during its two year tenure as Alabama’s 
sole medical care provider. An audit re- 
port of a study conducted at eight 
Alabama prisons between May and Au- 
gust 2002, and released February 2003, 
revealed “serious deficiencies” in the 
health care services provided to prison- 
ers by Naphcare. 

The audit report “is totally consis- 
tent with what the prisoners have been 
telling us, that they have to wait for weeks 
for dental services, for things such as 
abscesses which are so painful that some 
of the women are pulling their own teeth,” 
said Serwer, who is representing prison- 
ers in one of the pending federal lawsuits. 

Amid the numerous lawsuits and $6.9 
million in cost overruns caused by off- 
site medical visits, Alabama Prison 
Commissioner Donal Cambell on May 2, 
2003 finally decided to cancel Naphcare’s 
$30 million-a-year contract. In a letter sent 
by Cambell to Naphcare, Campbell an- 
nounced that the termination was set to 
take effect “90 days from your receipt of 
this notice.” He later rescinded, and 
Naphcare remains the medical provider 
for Alabama prisons. 

Naphcare claimed that the audit re- 
port contained “inaccurate and misleading 
information,” insisting that they provide 
high-quality medical services to prison- 
ers, but to date have provided no details 
or evidence to counter either the audit 
report or the many complaints lodged 
against it. 
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Naphcare’s contract was set to run 
through 2003, with an option to extend. 
DOC spokesman Brian Corbett, however, 
said the contract was initially cancelled 
not for reasons relating to Naphcare’s de- 
ficient performance, but “more for reasons 
of the deficiency in the contract itself.” 
Corbett said the contract provided DOC 
with no leverage to demand changes from 
Naphcare in areas such as staffing, policy 
and costs overruns. “This does not relate 
to the quality of care as provided by 
Naphcare per se,” claimed Corbett. 

But whether that is true, or whether 
DOC as a co-defendant in all of the pend- 
ing lawsuits is trying to play both sides 
of the fence by getting rid of the problem 
while claiming there is no problem, is un- 
clear. What is clear though is that 
Alabama does not spend enough on pris- 
oner health care and that for-profit health 
care companies cannot survive the prison 
atmosphere, i.e.., providing adequate 
health care services while always keep- 
ing an eye on the bottom line. 

“It was not realistic from the word 
go,” said Gary McWilliams, vice president 
of sales and marketing at CMS — the 
company that owned the Alabama con- 
tract before Naphcare. “Now the chickens 
are coming home to roost.” 

“They cut comers,” said Sam Eichold, 
a physician who serves on a prison medi- 
cal oversight committee. “That’s how they 
make their profit.” He notes thatNaphcare 
is no better or worse than CMS. 

But getting rid of Naphcare will not 
necessarily solve the problem, claims 
Rhonda Brownstein, a lawyer for the 
Southern Poverty Law Center. “The DOC, 
and ultimately the Alabama taxpayers, will 
have to bite the bullet and triple the 
amount currently spent on [prison] medi- 
cal care,” she said. 

Until that happens, though, and Ala- 
bama decides to spend upwards of the 
$45-$50 million to bring health care ser- 
vice to the level seen in most other states, 
the complaints, lawsuits, and deaths will 
continue to grow. 

Lawsuits, Lawsuits, Lawsuits 

“When the state takes away a 
person’s freedom — including the free- 
dom to go to a doctor when you are sick 
— the law is clear that the state must pro- 
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vide care for serious medical needs. That 
is not happening in Alabama’s prisons.” 
So says Lisa Kung, an attorney from the 
Southern Center for Human Rights (SCHR) 
representing the women prisoners in the 
class action suit filed over conditions at 
the Tutwiler Prison for Women. 

The 69-page second amended com- 
plaint filed in Dec. 2002 has 34 named 
plaintiffs, all with specific complaints of 
medical neglect. 

The suit alleges that long delays in 
health care services provided by 
Naphcare at Tutwiler (as well as the 
women’s Birmingham Work Release Cen- 
ter) are the practice, not the exception. 
The suit also details dangerous lapses in 
providing prescription medication, along 
with a severe shortage of qualified medi- 
cal personnel. 

The complaint also details how the 
dangerous and overcrowded conditions at 
Tutwiler cause extremely high levels of 
psychological stress and chronic sleep 
deprivation. Such conditions lower a 
prisoner’s threshold for illness as well as 
exacerbating symptoms of chronic diseases 
such as seizures, hypertension, and men- 
tal illness. And there are only seven 
infirmary beds, some in the hallway, for the 
1,500 female prisoners confined in Alabama. 

Dental care is not provided for the 
women, sometimes for years. Many pris- 
oners, in excruciating pain and left without 
dental care, have resorted to pulling their 
own teeth, the lawsuit says. 

Finally the suit claims that many of 
the 91 assaults were avoidable, the result 
of mentally ill prisoners being forced to 
live amongst the general population and 
without adequate mental health treatment. 
Most of the recent assaults with razors 
were committed by mentally ill prisoners. 
Alabama’s women prisoners have access 
to a far fewer number of psychiatrists and 
mental health counselors in comparison 
to male prisoners, according to the suit. 

The suit seeks a declaration that the 
conditions at the women’s’ prisons violate 
the Eighth and Fourteenth Amendments 
to the U.S. Constitution, and injunctive re- 
lief, as well as costs and attorneys fees. 
See: Laube, et al. v. Haley, et al . , No. CV- 
02-T-957-N, U.S. District Court, Middle 
District of Alabama, Montgomery Division. 

A separate wrongful death lawsuit 
against DOC and Naphcare was filed by 
the family of Pamela Brown. Brown was a 
28-year-old prisoner at Tutwiler in 2001, 
when she died suddenly on March 14. 
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The suit charges that Brown was refused 
medical treatment for her heart condition, 
severe headaches, and blackouts. 

An autopsy revealed that Brown had 
an undiagnosed condition called coronary 
hypoplasia, or abnormally small arteries 
supplying the heart. The report said that 
Brown had a “history of tightness of the 
chest during the last several months,” and 
had collapsed in the prison yard on Febru- 
ary 27, 2001. An echocardiogram, which 
would have detected the heart defect, had 
been scheduled, but never performed. 

Another suit over conditions at the 
Elmore Correctional Facility was settled 
in December 2002. Many prisoners at 
Elmore are employed at a recycling plant, 
and sued claiming they were denied treat- 
ment when injured while handling 
hazardous materials. 

The suit, filed in 200 1 and certified 
as a class action, was actually settled in 
January 200 1 . In the settlement agreement, 
Naphcare agreed to provide blood tests, 
vaccines, counseling, and other treat- 
ment to prisoners stuck by dirty needles 
or otherwise injured while working at the 
recycling plant. But Ty Apler, another 
lawyer from SCHR representing the 
Elmore plaintiffs, told the court Naphcare 
is not living up to the January agreement. 

“When you agree to it, you’re stuck 
with it,” Circuit Judge Tracy McCooey of 
Montgomery told DOC attorney Jane 
LeCroy Brannan. McCooey gave the state 
and Naphcare 30 days to fully comply 
with the settlement agreement or face fines 
of $100 per day. Following the hearing 
Brennan said McCooey ’s order “was very 
fair and we’re happy to comply with it.” 

A fourth lawsuit was filed by two 
out-of-state lawyers claiming that HIV 
positive male prisoners at the Limestone 
facility receive negligent medical care. 
The suit, which names DOC and 
Naphcare as co-defendants, alleges that 
the death rate among HIV prisoners at 
Limestone is twice the national rate. 

Still yet another suit claims that DOC 
and Naphcare are providing inadequate 
care for diabetic prisoners. The complaint, 
filed April 9, 2003 in the U.S. District Court 
for the Middle District of Alabama, is an- 
other class action with five named 
plaintiffs. According to the complaint, 
“prisoners with diabetes are at serious 
risk of substantial harm and death as a 
result of the grossly inadequate medical 
care provided to them by the Alabama 
Department of Corrections.” 
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Among the ailments the plaintiffs Naphcare’s deliberate negligence, the suit 
claim are the direct result of N aphcare ’s claims. 

“deliberate indifference” to the medical Diabetic prisoner Michael Gaddis has 
needs of diabetic prisoners are: Blurred had two toes amputated and suffers from 
vision, amputation of toes, kidney dam- nerve damage and severe numbness. The 
age, hypoglycemia, dizziness, and pain, suit links these ailments “to the grossly 
The plaintiffs and the class are placed at inadequate” medical care provided by 
further risk of blindness, amputation of Naphcare. 

feet and legs, kidney failure, nerve dam- 24-year-old Alabama prisoner Ed- 
age and numbness, pneumonia, strokes, ward Hamilton has been a diabetic since 
heart attacks, and death, because of the age of five and is currently incarcer- 

Temporary Injunction Issued in Alabama Suit 

On June 26, 2003, the parties in agreement states that it is in the par- 

Bakerv. Campbell agreed to the entry ties’ “best interests to resolve the 

of a temporary preliminary injunction motion” without going to court, 
which, among other things, provides Among the provisions agreed to in 
for “immediate” and “adequate” medi- the injunction: 

cal care for Alabama prisoners with 

serious illnesses. ■ Defendants must immediately 

The “Preliminary Injunction hire a full time, forty-hour-per- week pri- 

Settlement Agreement” stems from a mary care physician who will be 
class action suit filed by prisoners at assigned to the St. Clair facility. The 
the St. Clair Correctional Facility physician must not be duplicative of the 
against the Alabama Department of oncologist, nephrologist and dentist 
Corrections (DOC) and Naphcare, a for- who already work at St. Clair, 

profit company that contracts with M Defendants must immediately 

Alabama to provide medical services hire 13 full-time and 2 part-time regis- 
to its prisoners. (See: Baker et al., v. tered and licensed practical nurses, as 
Campbell, etal., No. CV-03-C-1 1 14-Mt well as one part-time nurse practitioner. 
U.S, District-Court for the Northern Naphcare is additionally required to hire 
District of Alabama.) The suit was additional nursing staff “as necessary” 
brought because of “the grossly inad- and to keep plaintiffs apprised of their 
equate medical care provided to them” “good faith effort” to fill the additional 
by ADOC and Naphcare. Among the staff positions in a timely manner, 

illnesses the 1 1 named plaintiffs claim H Defendants agreed to provide 

the defendants allowed to go untreated “all prescribed medication and neces- 
are cancer, lung disease, hemophilia, sary medical supplies” in a timely 
Hepatitis C, deafness, and other seri- manner. 

ous medical conditions. The suit ■ Defendants agreed to provide 

alleged that defendants’ negligence is all “necessary off-site medical specialty 
causing plaintiff’s to suffer “serious consultants and treatment” in a timely 
harm and are at great risk of further manner, 
harm, including death.” 

In fact, after the original complaint The injunction agreement is tem- 

was filed, lead plaintiff Jerry Baker, suf- porary and is valid pending final 
fering from lung disease, died on May resolution of the litigation. The defen- 
15, 2003 from “the failure to fill his pre- dants also agreed to make the agreement 

scribed medications,” according to the enforceable by the court, while at the 
amended complaint filed May 23 . same time maintaining that “this agree- 

The same day plaintiffs’ attorneys ment does not constitute an admission 
Morris Dees, Rhonda Brownstein, of liability.” 

Grace Graham, and Kelley Bruner — all While prisoners at one Alabama 

of the Southern Poverty Law Center in prison might now, as a result of this 
Montgomery — filed the amended com- agreement, receive the medical treatment 
plaint, they also filed a motion for a they deserve, it is a sad commentary that 
preliminary injunction on behalf of their it took a court injunction to get even 
clients seeking “immediate relief.” The that far. 


ated at Easterling prison. He had not been 
seen by a doctor in five months and does 
not receive adequate blood sugar tests. 
He began losing his peripheral vision 
about a year ago, yet his repeated re- 
quests to see an eye doctor went 
unfulfilled. On April 5, 2003, Hamilton had 
a seizure yet guards refused to transport 
him to the infirmary for medical attention 
because it was count time. 

The remainder of the plaintiffs in this 
case all complain of slow treatment or no 
treatment at all. Infrequent finger stick 
blood tests, a complete lack of urine test- 
ing, infirmaries that routinely run out of 
needed medications, and a lack of treat- 
ment for high blood sugar typify the 
complaints the plaintiffs say are bound 
to lead to permanent damage or death if 
not remedied. 

The plaintiffs, represented by attor- 
neys Rhonda Brownstein, Grace Graham 
and Danielle Lipow of the Southern Pov- 
erty Law Center, seek declatory and 
injunctive relief as well as statutory costs 
and attorneys’ fees. See: Gaddis etal., v. 
Campbell No. CV-03-T-390-N, U.S. Dis- 
trict Court for the Middle District of 
Alabama. 

The 12 named plaintiffs in a final suit 
— also a class action (amended complaint 
filed May 23 of this year) are also repre- 
sented by attorney of the Southern 
Poverty Law Center. The complaint seeks 
relief on behalf of seriously ill prisoners 
locked up at the St. Clair Correctional Fa- 
cility. DOC, Naphcare and St. Clair 
warden Ralph Hooks are the defendants 
named in the suit. 

Prisoners at St. Clair are “suffering 
from serious harm and are at great risk of 
further harm, including death,” due to the 
“grossly inadequate medical care” pro- 
vided there, the suit says. 

Among the most serious com- 
plaints in the suit include prisoners 
lying in beds unable to control their 
bowels that sometimes go for hours 
without being changed or cleaned. “Be- 
cause of the shortage of nursing staff, 
nurses depend on inmates to perform 
these tasks,” the suit contends. 

Prisoners with colostomies must wear 
a bag attached to their abdomen to col- 
lect their stool. The prison exchanges 
these bags only three time a week instead 
of daily. Some prisoners have gone a 
month without a new bag, requiring them 
to clean the bags out in the sink in their 
cells without gloves or disinfectant. Their 
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Naphcare (continued) 

cellmates must then use the same sink to 
wash, brush their teeth, and drink. 

Prisoner Billy Ray Davis, 47, who has 
been at St. Clair since 1987, complained to 
prison doctors that he had difficulty breath- 
ing. Naphcare doctors told Davis his 
condition couldn’t be diagnosed. An out- 
side doctor later examined Davis and told 
him his lung had collapsed. The damage 
could have been corrected had prison medi- 
cal staff diagnosed and treated his 
condition properly, the suit said. 

Another prisoner who had been at 
St. Clair for 19 years, was diagnosed with 
testicular cancer in Nov. 2002. The can- 
cer later spread to 45-year-old Darryl 
Mullins’ lymph nodes. However, he did 
not receive chemotherapy at St. Clair un- 
til April 29 because “there was not a nurse 
[who was] certified to provide it,” the suit 
stated. And after having a testicle re- 
moved Jan. 22, Mullins was given pain 
medication for only a week. Despite beg- 
ging for more, he was not provided any 
until March 10 when one of the prison- 
ers’ lawyers wrote a letter. 

And prisoner Jerry Baker suffered 
from a serious lung disease. The 63 -year- 
old man had been at St. Clair for 1 4 years. 
The lawsuit details how Baker was not 
given any of his numerous medications 
for several months in 2003. His weight 
dropped dramatically from 155 to 115 
pounds, but he received no medical treat- 
ment for the severe weight loss. Baker 
had only two teeth on the top of his 
mouth yet was given no replacement for 
his broken denture plate. The suit says 
that this may have contributed to his rapid 
weight loss due to his inability to eat. 

\ MARY’S MAGIC 

Hello. I’m Mary. I have an 
incarcerated son and feel 
your struggles. I know how 
important it is to send nice 
gifts to your loved ones. Send 
for my catalog and see what 
services I offer (no pen pals). 
SASE - get 500 coupon for 
next order. 

Mary's Magic 
Post Office Box 8029 J 
Rochester , Michigan 48308 
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Prison staff also refused to provide 
Baker with any sort of nutritional supple- 
ments, such as a nutrient drink, to help 
him combat his weight loss. 

Baker died on May 16,2003 — after 
the original complaint was filed in this 
case. In the amended complaint, lawyers 
charge that the failure to prescribe him 
his needed lung medication and the lack 
of adequate nutrition led to his death. The 
Alabama DOC and Naphcare both refused 
to comment on his death. 

Other allegations in the lengthy suit 
include charges that Naphcare and the St. 
Clair prison implemented a sick call system 
which is designed to dissuade prisoners 
from seeking medical services. Prisoners 
are charged $3.00 when they sign up for 
sick call and then often are not even seen 
by medical staff. Prisoners often have to 
wait so long for health care they refuse to 
sign up altogether. As a result, prevent- 
able illnesses and disease progress into 
serious medical problems. Lack of other 
necessary medical care such as inhalers, 
antibiotics, gauze treatments, low protein 
diets, antiviral drugs, liver treatments, pain 
medications, hearing aids and surgeries are 
also alleged in the complaint. 

The suit seeks declatory and injunc- 
tive relief, and all costs and attorneys’ 
fees. The plaintiffs are represented by at- 
torney Morris S. Dees, Rhonda Browstein, 
Grace Graham and Kelly Bruner, all of the 
Southern Poverty Law Center in Mont- 
gomery. See: Baker etal., v. Campbell, et 
al., No. CV-03-C-1114-N, U.S. District 
Court, Northern: District of Alabama. 

It should be noted that all plaintiff 
attorneys mentioned in this article are 
loyal PLN supporters and subscribers, 
and are dedicated to protecting the rights 
of prisoners. Their efforts do not go un- 
recognized. 

Will Anything Change? 

The new bidding process now un- 
derway for Alabama’s medical care 
services contract promises to substan- 
tially increase the amount the state 
spends on prisoner health care. The num- 
ber is expected to rise to $46-$50 million a 
year over the term of the next contract. 
However, as critics point out, this would 
still rank Alabama last in the nation in per- 
prisoner health care spending. 

The disparity in money spent ap- 
pears to translate into lethally inferior care 
in Alabama prisons, and has had obvi- 
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ous consequences in prisoners’ access to 
doctors. According to information com- 
piled by local media, Alabama employs only 
one doctor for every 3,000 prisoners. Com- 
pare that to a state like Georgia which 
employs one doctor per 1,100 prisoners. 

Reports contained in the recent au- 
dits by Moore and Associates found that 
no mortality reviews were on file in facili- 
ties where prisoners have died in the last 
year, as required by law. Under Naphcare, 
those reviews have been late or not done 
at all, confirmed DOC spokesman Brian 
Corbett. “We used to do it in every case,” 
a DOC lawyer said. “We do it now [only] 
in the worst cases.” 

DOC has recently had to ask the 
state legislature for an extra $6.9 million 
to cover cost overruns incurred by 
Naphcare. This number does not include 
the cost of defending the numerous law- 
suits nor paying out settlements on them. 
Under the terms of the prior contract, the 
state is responsible for all cost overruns. 

With the new bidding process un- 
derway for the next DOC health care 
contract, one might reasonably assume 
that a more responsible care provider 
would be found and that conditions for 
prisoners seeking medical treatment in 
Alabama would vastly improve. Not nec- 
essarily so, says CMS’ McWilliams. 

He said that Alabama needs to get 
the bidding process completed quickly, 
or risk the possibility of prisoners get- 
ting no care at all. “Normally on these 
statewide programs, you have a minimum 
of90days — many times 120to 150 days 

— to transition and get a program up and 
running. They’re putting themselves be- 
hind the eight ball.” 

Serwer agrees. “My experience with 
these kinds of situations is that this is 
often a very difficult period, as far as pa- 
tients actually getting care.” 

Naphcare retains the contract for 
now, and, amazingly, there is a very real 
possibility that they can join the new 
round of bidding. Corbett said that 
Naphcare could theoretically win the con- 
tract again. However, he expects that DOC 
will require that any bidders have at least 
five years experience in providing com- 
prehensive care to a large prison system 

— something Naphcare doesn’t have. B 

Sources: Associated Press, Birmingham 
News, Prison Talk, Mobile Register, 
Southern Center for Human Rights, 
Montgomery Advertiser 
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Crime Control as Industry: Towards Gulags, Western Style 

by Nils Christie, Routledge Press (2000 Rev. Ed.) 244 pages, Paperback 

Review by Peter Wagner 


T he heavily revised third edition 
(2000) of Crime Control As In- 
dustry’: Towards Gulags, Western Style 
is an essential guide to understanding 
the incarceration boom and considering 
how we can turn it around. The first book 
of Norwegian criminologist Nils Christie, 
Limits to Pain, argued that the criminal 
justice system is in fact a pain delivery 
system, with the size of the system con- 
trolled not by the number of committed 
acts labeled as crimes but by the amount 
of pain that a society is willing to impose 
on its citizens. Crime Control as Indus- 
try expands upon that theme, and tracks 
how an industry has arisen to manage 
crime. And like any industry, the crime 
control industry is not about to say on 
its own: “Stop, we have enough of the 
market. We don’t need to grow.” 

Christie does an important job pro- 
viding an international perspective to 
incarceration, comparing disparate incar- 
ceration rates between otherwise similar 


European countries. Hope can be found 
in his story of Finland becoming accus- 
tomed to a high level of pain delivery and 
then deciding in the 1970s that its incar- 
ceration rate associated the country more 
with its enemy the Soviet Union than with 
its political allies in Western Europe. 
Finland’s incarceration rate quickly 
dropped from the highest in Europe, to the 
second lowest after Iceland at 54 per 1 00,000. 

Christie traces the extent to which 
crime control has come to dominate the 
economic structure by absorbing the un- 
employed into the roles of keeper and kept 
and then supplying services to each. Lim- 
ited by space, let me highlight two of 
Christie’s many sharp observations. First 
Christie argues that the applicable politi- 
cal economy to describe prisons is not 
slavery, but of the old work-houses, 
where the objective was not profit for the 
State, but for private parties to relieve the 
State of its unwanted population at the 
lowest cost possible. 


The second sharp observation is 
that justice itself has been mechanized to 
cope with the influx of raw materials and 
remove a democratic restraint upon 
growth. Mandatory minimums and the 
sentencing guidelines have served to re- 
move discretion from judges, turning 
them into little more than secretaries for 
the legislature. While judges are in a 
unique position to learn details about vic- 
tims and the accused; and could adopt 
sentences to match the needs of the of- 
fender and the community; that takes time. 
Time costs money, and the industry’s 
conveyor must be kept moving, hence the 
removal of judge’s discretion. 

In the United States, the combined 
populations in prison, on parole and on 
probation exceed the incarceration rate 
of the old gulags. Christie’s excellent book 
asks: Do we want a culture with this much 
depersonalized pain delivery? 

Order from PLN for $38.95. Write 
book in on order form on page 38. W 


SAVE UP TO 60% 

ON COLLECT PRISON CALLS 


When you want to save on your inmate’s calls - 
call the leader in discounted inmate calls. 

Call TELE-NET, INC. 

We service most all prison facilities in the US. 
We can send calls anywhere in the world. 

We will give you a reliable written quote. 

We have knowledgeable reps to help you. 

We provide fast accurate installations. 

Don’t trust your service to just anyone, 
call the professionals who have been 
serving inmate families since 1996. 



IMAGINATION IN COMMUNICATION 


What our customers 
are saying: 

“Since the time I signed up 
with Tele-Net I have saved 
roughly $300 a month 
on telephone bills.” J. S., KS 
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Wackenhut’s Legacy of Shame in Austin 

by Matthew T. Clarke 


T he price of attending the March 
1997 South by Southwest Mu- 
sic Festival in Austin, Texas, came very 
high for Dallas record producer David 
Prater. Busted for a minor drug posses- 
sion, in 1998 Prater was sentenced to 250 
days in the Wackenhut-run Travis County 
Community Justice Center (TCCJC). 

TCCJC is a state jail, intended to 
house prisoners convicted of minor 
felonies. State jail felonies came into 
existence in 1994, following the suc- 
cessful lobbying by a group of Texas 
district attorneys for the legislature to 
create a new class of felonies and new 
prisons (state jails) to keep nonviolent 
prisoners with convictions for minor 
felonies out of hard core prisons. In 
theory, the state jails were to intensively 
focus on rehabilitation and education. 
There are 17 state jails and 8 substance 
abuse prisons under the auspices of the 
Texas Department of Criminal Justice- 
State Jail Division (TDCJ-SJD). Some of 
them are operated by private companies, 
such as Wackenhut and Corrections Cor- 
poration of America. From its opening in 
March 1997 until November 1999, TCCJC 
was run by Travis County which subcon- 
tracted with Wackenhut to operate it as a 
private prison. 

Just ten days into his incarceration 
at TCCJC, Prater made an understandable 
mistake. Fie requested that gang members, 
who were holding a conversation in pain- 
fully loud, screaming voices at close 
quarters, to hold it down so others could 
sleep. The request came after the sleep- 
ing Prater was awakened at three or four 
in the morning by “a kid yelling a foot 
away from my head, as loud as he could.” 
According to Prater, this is the normal way 
gang members converse — in tones so 
loud that they are painful to Prater, who 
mixes rock concerts for a living. 

More painful was the beating Prater 
received following his request. Prater al- 
leges eleven gang members attacked him, 
kicking him in the head and breaking his 
jaw in seven places — including com- 
pound fractures — and rendering him 
unconscious while two guards acted as 
spectators. Prater claims he regained con- 
sciousness in the multipurpose room, but 
guards who were present still failed to 
respond to the ongoing attack. 


Prater claims that, during the next 
three and one half months his jaw was 
reconstructed with titanium plates and 
wired shut. Fie was kept in isolation and 
illegally given “diesel therapy” (trans- 
ferred from one TDCJ prison to another). 
Fie alleges his family had to send him 
Ensure because Wackenhut employees 
didn’t know how to liquefy food and were 
feeding him only chicken broth and de- 
nying him pain medication, apparently as 
punishment for causing the incident. 

“The whole time I was told that I had, 
basically, brought this whole situation 
down onto myself and it was not their 
problem,” said Prater. 

Indeed, after Prater and Austin at- 
torney Sidney Childress filed a lawsuit in 
federal district court alleging that 
Wackenhut didn’t fulfill its obligations 
under its contract with Travis County, 
Wackenhut used the defense that Prater 
had provoked the assault. According to 
Wackenhut attorney Gary Fuller, Prater 
was the instigator and told prisoners who 
wouldn’t comply with his request for 
quiet, “Well, fuck you then, and see you 
in the multipurpose room.” 

The suit filed by Prater following his 
release April 1, 1999, is based on the 
theory that he and other prisoners were 
intended third-party beneficiaries of the 
contract Wackenhut signed. Wackenhut 
allegedly violated the contract when it 
failed to employ and train sufficient 
guards to maintain a safe environment 
and failed to provide the contracted edu- 
cation and rehabilitation programs (which 
allegedly would have helped make the 
environment safer by keeping the pris- 
oners out of trouble and potentially 
rehabilitating them). Childress claims that, 
Wackenhut cut programs and staffing, 
falsifying paperwork to cover up the 
shortages, so it could pocket at least $7 
million of its contract (at $32.17 perpris- 
oner per day) with no services provided 
in return. 

Prater’s chief problem has been one 
of standing. Federal district judge Will- 
iam Wayne Justice refused to allow the 
jury to be instructed on contract law. 
Asked only to determine who was at fault 
for Prater’s injuries and whether there was 
unconstitutional cruel and unusual pun- 
ishment involved, the jury rejected the 


constitutional issue and decided that 
Wackenhut was 5% negligent while 
Prater was 95%. This led Justice to sum- 
marily dismiss the case 

On appeal, Childress fared even 
worse, drawing sanctions from the Fifth 
Circuit against him and his client for fil- 
ing a frivolous appeal. This may be 
indicative of the Fifth Circuit’s hostility 
toward prisoner litigation. 

“The courts have really moved in the 
last 10 years to limit access to themselves, 
especially in prison cases,” said Jim 
Flarrington, director of the Texas Civil 
Rights Project, who described the Fifth 
Circuit as “very punitive.” 

Supporting Prater’s allegations is the 
testimony of former TCCJC guard 
Kathryne Cool, who filed a sexual, racial, 
and age-based discrimination suit against 
Wackenhut. Cool claims to have suffered 
harassment after documenting and report- 
ing several incidents of staff misconduct 
while serving as a grievance officer from 
1997 until 2000. In that capacity, she also 
became privy to the circumstances sur- 
rounding the beating of Prater and 
several other similar beatings of pris- 
oners. In January 1999, Cool composed 
a memo to her supervisor suggesting 
that the Prater beating was racially- 
motivated attempted murder and 
should have been referred to the dis- 
trict attorney’s office. Cool confirmed 
that the beating occurred while two 
guards watched and noted that such in- 
cidents were common. “I was one of the 
few morons who would actually walk in 
there and break it up,” said Cool. 

Undisputed is the fact that TCCJC 
was a disaster-in-the-making while it was 
operated by Wackenhut. Cool blamed 
many of the problems on Wackenhut’s 
failure to hire sufficient personnel, not- 
ing that there was sometimes as few as 
one guard for 178 prisoners. Further prob- 
lems were caused by the kind of employee 
attracted by Wackenhut’ s $6.50 per hour 
average pay. The guards were often gang 
members themselves, or related to the 
prisoners according to Cool. In addition 
to the beatings, Cool alleges she wit- 
nessed guards asleep and/or intoxicated 
while on duty, guards leaving loaded 
weapons and security keys in prisoner 
areas, prisoners allowed into guards’ ar- 
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eas, male prisoners allowed into female 
prisoners’ dorm area while the females 
were naked, guards trafficking in drugs, 
and guards denying prisoners access to 
prescription medication. 

Not long after TCCJC opened in 
March 1997, county officials realized 
there were problems according to Dinah 
Dinwiddie, Executive Manager of the 
Travis County Justice and Public Safety 
Division. Wackenhut was not providing 
the required number of 158 well-trained 
guards and was nowhere near the re- 
quired level of educational programs. By 
November 4, 1997, the county felt com- 
pelled to send Wackenhut a default 
notice based on understaffing and the 
high guard turnover rate. Despite angry 
notes, improvement at Wackenhut-run 
TCCJC seemed unattainable so that, by 
May 1999, Dinwiddie was calling it a 
“frigging dilemma” and questioning 
Wackenhut’ s good faith in attempting to 
solve the staffing shortage. 

“We finally got the idea that they 
were double-dipping (counting one 
guard working overtime as two filled 
guard positions),” said Dinwiddie. 

Additionally, when Dinwiddie finally 
received long requested documents from 
Wackenhut, they showed that the par- 
ticipation rates in educational programs 
“were nowhere near the 95% participa- 
tion the corporation boasted.” 

What happened to the money paid 
to Wackenhut to fulfill the contract? “I’d 
say Wackenhut scammed us pretty well,” 
said Cool. “Somewhere between just 
pocketing the money and 100% putting 
it where it was supposed to be, is what 
was happening,” according to County 
Commissioner Darwin McKee. 

Oddly enough, although Wackenhut 
was fined $625,000 by the state over the 
three year they operated TCCJC, there is 
no record of any money ever having been 
withheld from the payments to pay the 
fines. This raises questions about how 
well the state was monitoring its subcon- 
tractor. 

“What you’re seeing is pretty much 
what happens elsewhere,” according to 
Edith Flynn, a professor at Northwest- 
ern University’s College of Criminal 
Justice. “It is routine for private compa- 
nies to oversell and under deliver,” said 
Flynn. Furthermore, according to Flynn, 
states often fail to properly budget for 
oversight of private prison companies, 
spending all their allocated money on the 
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contracts and leaving nothing for over- 
sight. 

Clearly, Wackenhut is in need of over- 
sight. TCCJC was taken over by the state 
after widespread sexual abuse of female 
prisoners was discovered [PLN, Aug. ‘00 
and May ‘01]. A total of 14 guards were 
indicted for sexually assaulting 16 differ- 
ent female prisoners. In Louisiana, 
widespread accusations of abuse of ju- 
venile prisoners by Wackenhut guards 
led to the state taking control of the Jena 
Juvenile Justice Center [PLN, Jan. ‘99, 
Aug. ‘00, and Feb. ‘01]. Reportedly, the 
Jena prison also suffered from a lack of 
rehabilitation programs, and shortages of 
food, supplies, medical care, and cloth- 
ing. 

In New Mexico, riots, guards beat- 
ing prisoners, and prisoner-on-prisoner 
assaults lead to the deaths of one guard 
and four prisoners at Wackenhut-run pris- 
ons in Santa Rosa and Hobbs [PLN, Jun., 
Sep., Dec. ‘99; Jun. ‘00]. Additionally, the 
warden and six guards at the Hobbs 
prison were recently convicted in federal 
court of brutally beating prisoners and 
attempting to cover up the beatings. 
[PLN, Jan. ‘03]. 

In Florida, an escape and allegations 
of sex between guards and prisoners led 
to disciplinary action — including fir- 
ings — against five Wackenhut guards at 
a Broward County work release center. 
Recently a former prisoner at a 
Wackenhut-run private prison in 
Lockhart, Texas, filed suit against 
Wackenhut alleging that she was repeat- 
edly raped by Wackenhut guards and that 
Wackenhut failed to discipline the guards 
even after a prison internal affairs inves- 
tigation concluded that the sex was not 
consensual. 

What was Wackenhut’ s reaction to 
the lawsuits spawned by the aforemen- 
tioned abuses? 

“The lawsuits were filed against us 
on allegations by inmates who are con- 
victed felons,” a Wackenhut spokesman 
told the St. Petersburg Times, “So they 
have a record of dishonesty and mislead- 
ing people.” One must wonder if 
Wackenhut will impute the same charac- 
teristics to its former employees who are 
now convicted felons. H 

Sources: www.austinchronicle.com, St. 
Petersburg Times, Austin American- 
Statesman, Albuquerque Journal, Baton 
Rouge Advocate, Palm Beach Post 
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Sanders, Sanders, 
Block &Woycik,P.C. 

Representing plaintiffs in 
serious personal injury 
litigation: 

• Excessive Force/ 
Guard Brutality 

• Medical Malpractice 

• Medical Negligence 

• Prison Negligence 

Long Island Office 
100 Herricks Road 
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New Study Rejects Link Between Prisons and Economic Growth 


A new study examining 25 years 
of economic data finds that de- 
spite the many claims and promises, 
building prisons in rural communities has 
had no positive effect on either employ- 
ment or per capita income. The study by 
The Sentencing Project examined prison 
development trends in upstate New York 
State over the past two decades of record 
prison expansion, when 38 prisons were 
built in mostly rural areas. 

The report compared rural counties 
in New York that built prisons since 1982 
with those rural counties that did not con- 
struct prisons, finding that prisons have 
produced no advantages to rural areas in 
either income or unemployment rates. 
Overall, between 1982 and 2000, per capita 
income rose slightly higher in non-prison 
counties (141%) than in those with pris- 
ons (132%). 

The study also reveals that unem- 
ployment levels throughout the economic 
swings in New York State since 1 982 have 
consistently moved in the same basic di- 
rections for both prison and non-prison 
counties, following overall state trends. 
In fact, during two of the three distinct 
economic periods between 1982 and2001, 
the non-prison counties performed mar- 
ginally better than the prison counties. 

Prisons have become a growth in- 
dustry in rural America, with 
approximately 350 rural counties building 
prisons since 1980, representing more 
than half of all new prison construction. 
This growth has been fueled by harsher 
sentencing and drug policies that have 
led to a quadrupling of the prisoner popu- 
lation, along with the availability of 


relatively inexpensive land in rural com- 
munities. Many rural leaders faced with a 
declining economy have aggressively 
sought new prison construction, view- 
ing it as a form of economic development. 
State and local corrections spending 
overall has increased 601% during this 
period, with corrections spending becom- 
ing the fastest growing component of 
state budgets for much of the 1990s. 

The study outlines a number of pos- 
sible reasons local counties do not benefit 
from new prison construction and opera- 
tion: 

> Local residents are often not 
qualified or able to obtain prison jobs; 

> Job competition from existing 
prison employees; 

> Inability of local business and 
infrastructure to provide prison services; 

> Multiplier effect fails- prisons do 
not generate spin-off or “cluster-based 
economic development.” 

Previous studies that have analyzed 
prison job creation have failed to exam- 
ine, as research from California, Missouri 
and Washington state shows that most 
jobs are taken by those outside the prison 
town itself. 

“Despite 20 years of claims by those 
who have gained financially or politically 
in building so many prisons, we now 
know that prisons do nothing to lift rural 
areas economically in jobs, income or 
sustainable growth,” stated Ryan King, 
Research Associate at The Sentencing 
Project. “Their economic claim to fame is 
that prison construction swells state bud- 
gets substantially. Reliance on prisons as 
an economic tool is at best short-sighted 


and may lead to limiting local economic 
growth options.” 

The study, “Big Prisons, Small 
Towns: Prison Economics in Rural 
America,” was authored by Ryan S. King, 
Marc Maier, and Tracy Hilling. The Sen- 
tencing Project is a national non-profit 
organization that analyzes criminal jus- 
tice policy. The report is available to media 
at www.sentencingproject.org/media. B 

Hawaii: High Recidivism 
for Mainland Prisoners 

H awaii prisoners housed out of 
state are virtually guaranteed to 
return to prison after release, according 
to a Jan. 21, 2003, story by the Honolulu 
Star-Bulletin. Currently, 90 percent of 
prisoners housed on the mainland return 
to prison, while those housed in state 
have a recidivism rate ofbetween 47 per- 
cent and 57 percent. 

State Rep. Glenn Wakai (D-Moanalua 
Valley) found the disparity in recidivism 
rates startling. “What’s the public good 
of us sending them to the mainland to 
just house them there so they can come 
back X number of years later and go and 
prey on us again?” he said. 

State Rep. Colleen Meyer (R-Laie) 
believes the numbers imply that prison- 
ers housed on the mainland are not being 
rehabilitated. Public safety officials testi- 
fied in Jan. 20, 2003 that an overwhelming 
85 percent of Hawaii state prisoners need 
substance abuse treatment. Apparently, 
this treatment is either non-existent or 
ineffective for those housed out of state. 

Severe prison overcrowding has 
forced Hawaii to contract with out of state 
private prisons. Currently, more than one- 
fourth of Hawaii’s 5,093 prisoners are 
housed on the mainland, at a cost of $25 
million to state taxpayers. 

Not noted in the article is the fact 
that all the mainland prisons used by 
Hawaii are run by either Wackenhut or 
Corrections Corporation of America. Pri- 
vate prisons tend not to have programs 
geared toward rehabilitation because 
these programs cut into potential prof- 
its — yet no one seems to be making this 
connection. B 

Source: Honolulu Star-Bulletin 


Unemployment Changes 



Prison Counties 

Non-Prison Counties 

1982-88 

- 42% 

- 44% 

1988-92 

+ 64% 

+ 55% 

1992-2001 

-41% 

- 38% 


Per Capita Income Increases 1976-2001 


Prison Counties 

Non-Prison Counties 

132% 

141% 
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From the Editor 

by Paul Wright 


S ubscribers should soon receive 
PLN’s fall fundraiser letter along 
with our reader survey. Periodically we 
send readers a survey asking readers 
what they think ofPLV s coverage and con- 
tent and what they would like to see in 
future issues. We welcome suggestions 
and comments so that we can better serve 
our readers’ needs. By the same token, just 
because we do reader surveys doesn’t 
mean that you should wait until we do one 
to submit any suggestions or ideas. 

Starting October 1, 2003, we are also 
starting our Subscription Madness cam- 
paign, which was very successful last 
year. One of the best ways to get new 
readers and let people know about PLN 
is to mail out sample copies to potential 
subscribers. However, sample mailings 
are expensive and time consuming to pre- 
pare and even the most successful sample 
mailings usually only have a response 
rate of one or two percent. By allowing 
readers to buy gift subscriptions at an 
introductory low rate we allow for the 
expansion of our subscriber base and 
pass the savings on to the buyer of the 
gift subscription. 

Potential people to give gift sub- 
scriptions to include journalists, 
legislators and judges as well as public, 
prison and school libraries where PLN 
can reach a wider number of people than 
we otherwise would. Don’t know anyone 
to give a gift subscription to? Fill out the 
form and send it in to PLN’s office with a 
note that you would like PLN to provide 
the recipients of the subscriptions. Every 
day PLN receives requests from indigent 
prisoners, many in control units and on 
death row, who are unable to afford a sub- 
scription. PLN lacks the resources to give 
gift subscriptions to the many prisoners 
who write to request them. 

The number of women prisoners in 
the US has rapidly increased in the past 
20 years, mainly due to determinate sen- 
tencing. While PLN has prisoner 
subscribers in all 50 states, that is not 
the case for all women’s prisons in the 
country, where PLN has readers in around 
half. We would like to increase the num- 
ber of women prisoners who subscribe 
to PLN. Part of the problem is letting them 
know PLN exists and the fact that most 
women in prison tend to be serving rela- 
tively short prison sentences. One project 
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PLN has been unsuccessful in seeking 
funding for was to provide a one or two 
year subscription to the law libraries of 
all women’s prisons in the US to help raise 
their awareness of their rights. If this is of 
interest to anyone, let PLN know and we 
can discuss the details. 

We hope that recipients of gift subscrip- 
tions will subscribe for themselves once then 
subscription runs out. Which will help build 
PLN’s long term subscriber base. 

As always, it is reader donations and 
support which keep the presses going at 
PLN and allows us to publish each month. 
Subscription and advertising income 
cover only a portion of PLN’s operating 
expenses. We rely on donations from read- 
ers to make up the difference. 

As this issue of PLN goes to press, 
PLN is preparing to file suit against the 
federal Bureau of Prisons ADX 
“supermax” prison in Florence, Colorado, 
which since 2000 has banned all issues of 
PLN, claiming it constitutes “inmate cor- 
respondence.” We are also suing the 
Florida DOC for its blanket ban on PLN 
due to our discount phone service ads. 
The details of each suit will be reported in 
an upcoming PLN as soon as they are 
filed. PLN is the only publication in the 
country which consistently stands up for 
the free speech rights of prisoners and 
publishers who wish to communicate with 
prisoners. PLN’s censorship litigation re- 
sults in significant changes. Right now 
PLN has a consent decree in Nevada, per- 
manent injunctions in Washington and 
Oregon and binding settlements in Ala- 
bama, Oregon and Michigan. These suits 
are complex and expensive. They typically 
require extensive amounts of staff time 
from PLN’s office employees to document, 
track and prepare our claims for submis- 
sion to PLN’s lawyers. Even when we win 
the case, this is time for which PLN is not 
always compensated, as sometimes 
prison officials lose on the merits but ob- 
tain qualified immunity from damages. 
PLN’s staff time in answering discovery 
and such also cannot be compensated. 
Reader support is thus essential for PLN’s 
ongoing First Amendment litigation. 

Enjoy this issue of PLN and as the 
holidays approach, consider giving a gift 
subscription or ordering the books that 
PLN distributes for your friends and fam- 
ily. ■ 
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Scandal-Ridden, Bankrupt MCI WorldCom “Wins” No-Bid 
California Prisoner Phone Contract 


A renewed four-year no-bid pris- 
oner phone contract was 
awarded in June, 2002 by the California 
Department of General Services to MCI 
WorldCom, a telephone conglomerate 
whose recent bankruptcy exposed the 
largest accounting fraud in US business 
history - $ 1 1 billion. The non-competitive 
award, giving MCI exclusive control of 
prisoner phone calls in 29 of California’s 
state prisons (the other four went to 
Verizon Corp.) was let two months after 
MCI gave $13,000 and one month after 
Verizon gave $25,000 to Governor Gray 
Davis’ political campaign fund. MCI 
spokeswoman Natasha Haubold called 
the timing “purely coincidental." Gov. 
Davis, under intense media pressure, had 
recently returned a $25,000 donation that 
preceded an $85 million no-bid award to 
software supplier Oracle Corp. 

Charles Carbone, legal director of 
California Prison Focus - a San Francisco 
non-profit prisoner rights group - called 
the award “very disconcerting” because 
the contract “should have been opened 
to competitive bidding.” But even if it had 
been, it is unclear for what factor the “win- 
ner” would have been selected. California, 
like many other states, exacts a contrac- 
tor “kickback” as a flat percentage of all 
prisoner phone revenues. The previous 
two-year MCI contract generated approxi- 
mately $35 million in annual kickbacks to 
California. In the new contract, with an- 
nual revenues estimated to be $60 million, 
the state is reportedly scheduled to re- 
ceive $26 million per year - a 43% slice 
before costs and profits to MCI. 

MCI, with similar lucrative contracts 
in New York, Georgia and Florida, charges 
recipients of prisoner collect calls $4.84 
for the first minute and from 1 5 to 89 cents 
for each additional minute. MCI spokes- 
woman Haubold reported that - in spite 
of MCI’s assertion that prices for pris- 
oner calls are driven by costly required 
extra security measures, let alone the 43% 
kickback - prison prices are now cheaper 
than public pay phone calls. 

California has extensive rules requir- 
ing competitive bidding, but the San 
Francisco Chronicle reports that not- 
withstanding those rules, California has 


by Marvin Mentor 

“awarded billions of dollars in no-bid 
deals over the past three years” such as 
the Oracle scandal. Circumventing of the 
bidding rules seems to track “favored 
companies and campaign contributors,” 
the Chronicle said. 

One explanation, offered by General 
Services lawyer Laurie Giberson, was that 
the requests for proposals are so confus- 
ing that vendors don’t bid. Such a “failed 
competition” then results in a “no-bid” 
award. Presumably, such industry giants 
as AT&T, Verizon and SBC’s Pacific Tele- 
phone are simply incapable of 
comprehending telephone system pro- 
posals; only recent Davis campaign 
donors are possessed of this skill. 

State Senator John Vasconcellos 
called the no-bid process “grossly im- 
moral”; Senator Debra Bowen called it “a 
mess.” “I am much more concerned about 
the policy of socking it to the families of 
prisoners,” she said. In fact, California 
passed legislation requiring the prisoner 
phone contracts be awarded to the com- 
pany offering the lowest rates, not the 
biggest kickback. But Gov. Gray Davis 
vetoed it, saying he didn’t want to give 
up the revenue stream. 

Six months later, MCI tangled with 
Pacific Bell by disconnecting Pacific Bell’s 
pay phones in juvenile prisons and hook- 
ing up its own local lines instead. Thus, 
“long-distance” vendor MCI allegedly il- 
legally invaded Pacific Bell’s “local lines” 
turf. MCI claimed it had the right to do so 
under a February, 2002 state contract. 
Ironically, the pitched business sector 
battle between the two firms might be re- 
solved in favor of MCI when bankruptcy 
gives them a financial advantage by ab- 
solving their fraud-grounded debt. 

MCI’s lust for prisoner families’ 
phone dollars isn’t limited to California. 
In 1 999, MCI gave a 60% kickback to New 
York - which awarded the contract to the 
firm guaranteeing the biggest payola. New 
York’s Department of Correctional Ser- 
vices (NY DOCS) spokesman James 
Flateau called it “smart to charge a com- 
mission ... to offset ... taxpayer costs for 
inmate programs.” MCI’s contract re- 
sulted in a 10 minute call rising from $3.83 
(using an 800 number-based collect call- 


ing system) to $5.03. Prisoners’ families 
(often poor and of color) should bear 
some of the cost of running the prison 
system, Flateau pointed out, because 
prisoners are in prison for punishment. 
The state’s 60% pays for cable TV, free 
buses, postage stamps, nurseries in 
women’s prisons and the $40 cash and 
civilian clothing paroling prisoners re- 
ceive, he added. Prisoner advocates 
countered that the 60% also went for pris- 
oner health care, something the state is 
obligated to pay for. 

The New York Times, citing Florida 
House of Representatives sources, tabu- 
lated the 1999 annual prisoner telephone 
contract kickbacks by state: New York, 
$20-21 million; Illinois, $12-16 million; 
California, $15 million; Ohio, $14 million; 
Florida, $ 1 4 million; Georgia, $10-12 mil- 
lion; Missouri, $9-10 million; Virginia, $ 1 0 
million; Michigan, $10 million; Pennsyl- 
vania, $3 million. 

In April, 2003, SBC Corp. negoti- 
ated a Cook County, Illinois, jail phone 
contract with a 45% kickback provision. 
Some jail commissioners wondered 
why the families of jailed, unconvicted 
(and presumably some innocent) prison- 
ers were thus being punished. SBC was 
given the non-competitive contract be- 
cause their deal was “very attractive” and 
they had been a “good partner.” A minor- 
ity subcontractor to SBC, Crucial 
Communications, is run by the son of 
Nation of Islam founder Elijah 
Muhammad, whose business partners 
had donated over $12,000 to the county 
commissioners who awarded the contract, 
including a $5,000 donation to Commis- 
sioner John Daley, brother of Chicago 
Mayor Richard Daley. Notably, the Presi- 
dent of SBC is yet another brother - 
William Daley. 

Previous MCI phone overcharges 
and scandals were reported in PLN. 
California’s Public Utilities Commission 
ordered MCI to rebate $522,458 in over- 
charges [PLN, Nov. ‘01]. A $1.5 million 
MCI overcharge/rebate in Georgia impli- 
cated State Senator Majority Leader 
Charles Walker [PLN, Apr. ‘02], 

Recent technology has spawned a 
middleman cottage industry offering call 
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forwarding long-distance service to pris- 
oners who then call only a local exchange, 
bypassing MCI’s exorbitant long dis- 
tance charges. Frequently advertising in 
PLN, these vendors are now the target 
of MCI, who uses call-blocking tactics 
to interrupt the process. MCI blocked 
12,000 phone numbers called by New York 
prisoners in 2002 because they did not 
have MCI billing arrangements. 

In another move, MCI set out to de- 
stroy Outside Connections, Inc., a 
call-forwarding firm started by ex-pris- 
oner Brian Prins in May, 2002. Prins was 
determined to cut prison phone costs af- 
ter suffering $ 1 ,000 per month phone bills 
for calls to his father. MCI began block- 
ing calls to Outside Connections’ 
customers three months later, reducing 
Prins’ customer base by two-thirds. NY 
DOCS then moved to protect MCI’s kick- 
back money by threatening solitary 
confinement to any prisoner using Prins’ 
phone service. Declaring solicitations for 
Prins’ service “contraband,” NY DOCS 
ordered prison superintendents to return 
such letters to the sender at the prisoner’s 
expense - or else destroy them. Prins filed 
a petition with the Federal Communica- 
tions Commission in February 2003, 
charging MCI and NY DOCS with un- 
lawful interference with his business. A 
decision is expected in November. 


Florida, an MCI-contract state, has 
unilaterally banned prisoners from receiv- 
ing PLN because it contains such 
advertisements. PLN is preparing to liti- 
gate this issue. In a rare victory, a user 
suing to enjoin prison rules banning such 
calls won a Louisiana court ruling that 
will save her approximately $ 1 400/year. 

Far beyond its stateside reach for no- 
bid contracts, MCI recently won a $45 
million no-bid award from the US Govern- 
ment for a wireless network in Iraq. Not 
even Motorola, an established vendor in 
the field, knew of the pending procure- 
ment. Maine Senator Susan Collins is 
spearheading a Govt. Affairs Committee 
investigation into such federal contracts 
- wondering all the while if the federal 
government should even be doing busi- 
ness with such a corrupt firm. 

The state of Oklahoma has recently 
filed criminal charges against MCI and its 
corporate officers. The federal govern- 
ment has belatedly banned MCI/ 
WorldCom from soliciting federal con- 
tracts. MCI also faces a flurry of lawsuits 
from defrauded investors and competitor 
phone companies complaining of illegal 
phone billing and routing practices. B 

Sources: New York Times, Chicago Tri- 
bune, BC Cycle, San Francisco 
Chronicle, City Limits 


$500,000 Settlement in Connecticut Suicide 


O n April 14, 2003, the family ofa 
prisoner who committed sui- 
cide in 1996 while in a Connecticut prison 
settled with the state for $500,000. 

William Dumais, 19, was imprisoned 
in the Corrigan Correctional Institution 
in Uncasville from December 1995 to Feb- 
ruary 1996 on a charge of fourth-degree 
larceny. On his first full day at the prison, 
he was seen by a psychiatric nurse and 
placed on medication after he was dis- 
covered “crying and talking about killing 
himself,” according to the lawsuit filed 
by his family. 

Dumais was released in February 
but returned to Corrigan in April 1996 
after he failed to appear on time at a 
court hearing. According to the law- 
suit, which was scheduled for trial May 
21, 2003, a nurse at Corrigan failed to 
properly review medical records and 
therefore did not notice his psychiat- 
ric history. Two days later, Dumais 
hung himself. 
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Dumais had a history of depression. 
He had tried to kill himself on many occa- 
sions, the lawsuit revealed. In one 
incident, at the age of 14, he comman- 
deered his father’s car and crashed it into 
a tree. He told medical personnel he had 
“wanted to kill himself.” In other incidents 
he had cut his wrists and had been caught 
by police laying on railroad tracks. 

Dumais’ suicide attempts continued 
at Corrigan. According to the lawsuit, 
Dumais cut himself in one incident, in 
another he confided to a fellow prisoner 
that he was either going to leap from a 
second-story balcony or poison himself. 

Attorney for the family, Robert 
Reardon, says the state was wrong for 
dragging out the case for so long and then 
settling just before trial. “I’m sure they 
could have done so years ago,” Reardon 
said. “It was a very painful experience for 
the family to go through.” B 

Source: Hartford Courant 
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I s it possible Timothy McVeigh was 
fully alert and utterly sentient 
when potassium chloride shot through 
his leg and stopped his heart? The tear 
witnesses saw well up in his left eye sug- 
gests that he might have been very 
conscious as lethal drugs burned his 
veins, took his breath, and seized his 
heart. There are lots of people who hope 
so. But Mark Heath is not one of them. 
“It gave me the creeps,” Heath, an anes- 
thesiologist and neuroscientist at 
Columbia Presbyterian Medical Center in 
New York, says of the tear. “It is a classic 
sign of an anesthetized patient being 
awake.” Heath found it disturbing to think 
that the federal government would tor- 
ture McVeigh and other citizens it puts to 
death. 

In fact lethal injection has become 
the execution method of choice in most 
jurisdictions precisely because it seems 
to induce a more dignified dispatch than 
either the electric chair or gas chamber. 
The idea is to “show respect and dignity 
for everyone involved,” says Federal 
Bureau of Prisons spokesman Dan 
Dunne. Toward this end a sedative, so- 
dium thiopental, or Pentothal, is pumped 
into the condemned prisoner’s blood 
stream, rendering him or her unconscious. 

Prompted by reports of McVeigh’s 
tear, however, Heath cast a clinical eye 
on this sequence of execution drugs. He 
did not like what he saw. For one thing he 
was puzzled by the choice of sedative. 
Sodium thiopental says Heath, “is an ul- 
tra-short acting barbiturate and we use it 
all the time in the operating room. There’s 
a lot of room for error, and a lot of room 
for someone to wake up.” Instances of 
patients waking up during surgery are 
well documented, he points out. 

But what really disturbed Heath was 
the use of the second drug, pancuronium 
bromide. It is not. Heath realized, strictly 
necessary for the execution. Instead it 
paralyzes the condemned prisoner so 
thoroughly “that he looks peaceful and 
relaxed no matter what he is experienc- 
ing.” A prisoner could awaken 
mid-execution and find himself “in incred- 
ible pain as the potassium is injected, and 
even worse, fully aware of suffocation as 
his lungs filled with fluid”- and yet the 
witnesses would get no indication that 


Dead Man Waking 

by Bruce Shapiro 

anything like this was taking place. To 
Heath this means just one thing: 
Pancuronium is administered primarily “so 
witnesses do not need to look at some- 
thing unpleasant.” The drug is “a 
chemical veil,” says Heath. “It’s like the 
leather mask they used to put over the 
faces of people in the electric chair, ex- 
cept it masks what is happening to the 
whole body. And you can’t see that it is 
there.” 

Heath-who previously had been, in 
his words, “ambivalent” about the death 
penalty -began calling federal prison offi- 
cials to learn more about what scientists 
call the protocol for execution drugs. His 
findings alarmed him as much as the 
drugs themselves: The guidelines for le- 
thal injections, he was told, are a closely 
guarded secret, a startling fact confirmed 
by Bureau of Prisons spokesman Dunne. 
“We don’t really make it available” Dunne 
says. The Bureau of Prisons will not say 
how much of each drug is used or whether 
the injection is administered by machine 
or directly by human executioners. “We 
just don’t provide those details.” 

The secrecy, Dunne claims, is nec- 
essary “to protect the privacy of 
everyone involved”- even though the 
effect is to mask objective assessment of 
the federal government’s execution meth- 
ods as thoroughly as pancuronium can 
obscure a dying prisoner’s agony. 

The advent of lethal injection is it- 
self a strange story involving much 
politics, scant science, and more than a 
little fraud. As long ago as 1973 Ronald 
Reagan, then governor of California, 
speculated that a “simple shot or tran- 
quilizer” might make capital punishment 
more palatable to uneasy judges and the 
public. “Being a former farmer and horse 
raiser, I know what it’s like to try to elimi- 
nate an injured horse by shooting him,” 
Reagan said. Four years later Oklahoma 
passed the first lethal injection bill after 
one legislator received a single endorse- 
ment of the proposal from an 
anesthesiologist. Soon one state legisla- 
ture after another made lethal injection 
their execution method of choice. 

The sticky problem of how the pro- 
cess ought to work was left to prison 
wardens, who often sought help from 
veterinarians, the nearest stand-ins for 


doctors; their Hippocratic Oath prohibits 
giving advice on killing. In 1982 a New 
Jersey dentist in the state assembly spon- 
sored a law specifying the combination 
of barbiturates and paralytic agent. To 
concoct the precise formulation. New Jer- 
sey and then Missouri called upon Fred 
Leuchter, who advertised himself as an 
engineer with execution expertise. 
Leuchter is also a notorious Holocaust 
revisionist and the subject of a 1 999 docu- 
mentary, Mr Death. Leuchter tells Talk 
he constructed a device to deliver the 
drugs and that he came up with a formula 
after he examined medical studies on rab- 
bits and pigs, and “extrapolated from 
there”. 

After a 1991 lawsuit exposed him as 
a charlatan, Leuchter left the execution 
consulting business, but the recipe he 
formulated for New Jersey and Missouri 
may well have been adopted by other 
states. 

The Bureau of Prisons will not say 
whether it too relies on Leuchter’s recipe 
but Leuchter himself believes the federal 
execution protocol is based on his work. 
Curiously, Leuchter agrees with part of 
Heath’s assessment: Timothy McVeigh’s 
execution, Leuchter claims, “took longer 
than it should have” leaving open the 
possibility that McVeigh was awake dur- 
ing his final minutes. 

If McVeigh was indeed awake dur- 
ing his execution, it would not be the 
first time a lethal injection went awry. 
Indeed some lethal injection scenes can 
only be described as horrendous. 
Stephen McCoy began heaving and 
shaking and gasping during his execu- 
tion in Texas in 1989, a reaction so 
violent that one witness fainted. In Illi- 
nois in 1990 a kink in IV tubing slowed 
the flow of drugs into Charles Walker, 
leaving him in prolonged and excruci- 
ating pain. In Missouri 1995 Emmitt 
Foster was seven minutes into his le- 
thal injection when the chemicals 
abruptly stopped working. Foster 
gasped and convulsed; officials 
stopped the execution and drew blinds, 
blocking witnesses’ view. And in June 
2000 Bert Leroy Hunter of Missouri 
went into repeated and violent convul- 
sions, his head and body jerking back 
and forth against his restraints in what 
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one witness called “a violent and ago- 
nizing death.” 

Heath isn’t the only scientist to have 
raised questions about the drugs used 
for lethal injection. “It’s obvious to any 
anesthesiologist who looks into it that 
it’s not a good protocol,” he says. But 
his contention that pancuronium works 
to fool witnesses, reporters and even 
judges in to believing that execution is 
peaceful, “just like going to sleep,” as 
witnesses often report- has never been 
brought before a federal appeals court. 
Indeed, though several state courts have 
upheld lethal injection, no federal appel- 
late court has ever addressed the 
question of whether today’s favored ex- 
ecution method constitutes cruel and 
unusual punishment. McVeigh’s lawyers 
may have raised the issue had the Okla- 
homa City Bomber not abandoned his 
appeals. 

McVeigh’s, the first federal execu- 
tion is 38 years, signals a new season 
and controversy. At a time when public 
support for the death penalty had eroded, 
polls showing that support for capital 
punishment has dropped 15% in the past 
7 years, Heath’s questions could spark 
renewed debate. 


Heath has filed a Freedom of Infor- 
mation Act request with the Bureau of 
Prisons, hoping for more details about the 
federal government’s lethal injections. He 
is not interested, he says, in designing a 
better mouse trap. Rather, he wants to 
show what he has come to see as “insidi- 
ousness” in an execution system that 
claims to be humane but that disguises a 
dying prisoner’s agony from witnesses 
and the public. 

The question of whether lethal injec- 
tions is cruel and unusual punishment 
prohibited by the Eighth Amendment and 
whether it gives rise to indescribably ago- 
nizing death or torture prohibited under 
international treaties and conventions is 
of more than passing interest to the 19 
prisoners currently on federal death row. 
When the issue is raised in federal court, 
which it no doubt will be, Heath predicts 
that the “chemical veil” drawn over ex- 
ecution by pancuronium will prove 
central: Judges, this scientists is con- 
vinced, “have not realized how the very 
process of execution can cover up the 
evidence of cruelty.” | 

This article originally appeared in Talk 
Magazine. It is reprinted with permission. 


Family Awarded $229,000 Against CMS 
in Illinois Hepatitis C Jail Death 


A jury has awarded the family of 
prisoner who died while in the 
Kane County Illinois Jail $229,500. On 
May 16, 2002, after 92 hours of delibera- 
tion, the jury returned a verdict against 
Correctional Medical Services of Illinois, 
the jail’s health care contractor. The total 
award was originally $450,000 ($50,000 
disability; $100,000 pain and suffering; 
$300,000 pecuniary loss). However, the 
jury found that prisoner Ethel Hare was 
49 percent responsible for her death and 
therefore awarded the family 5 1 percent 
of the total damages. 

Hare, who suffered from hepatitis C, 
chronic liver disease and was HIV posi- 
tive, was a prisoner at the jail in 1997. 
According to the lawsuit. Hare tried un- 
successfully to obtain help from CMS 
nurses five times over a 32 hour period 
beginning on March 20. At one point she 
informed the nurses she had been vomit- 
ing blood, but they did nothing. On 
March 22, five hours after her last attempt 
to get help. Hare was discovered coma- 


tose in her bunk. She did not regain con- 
sciousness and died two days later. 

In their lawsuit, family members con- 
tended that CMS ignored the warning 
signs of Hare’s worsening liver disease. 
“One of the dangers of liver disease is 
that you will bleed,” says Attorney Su- 
san Clancy -Boles. “She was slowly dying 
before their eyes and they didn’t do any- 
thing.” CMS argued that Hare’s vomiting 
had seemed to resolve itself and that her 
medical problems were not due to recent 
illness, but rather her history of alcohol 
and drug abuse and chronic liver disease. 

CMS lost its contract with Kane 
County Jail in 2000. Jail officials indicated 
that bid forms had been filled out improp- 
erly. The family was represented by 
Michael W. Clancy and Susan Clancy 
Boles of Clancy Law Offices in St. Charles. 
See: Hare v. Zeglar, Correctional Medi- 
cal Services of Illinois, Inc., Kane Co. Sup. 
Ct. Case No. OOL-485 . | 

Sources: Jwy Verdict, Daily Herald 
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Honduras Prison Massacre: What Really Happened 


O n April 5, 2003, 68 people were 
murdered inside the walls of the 
El Porvenir prison in Honduras. The story 
that initially came out of that country said 
that 59 of the dead were gang members 
who shot at other prisoners, then barri- 
caded themselves inside the cellblocks. 
Original reports went on to say that the 
‘‘vicious” group then set a suicidal fire, 
killing innocent victims in the process. 
All the while, the report said, as police 
were rushing in to restore order. 

The only problem with the story 
though is that it was all false. According 
to outside experts, it was all made up to 
cover up what really happened in what 
turns out to be the worst Honduran 
prison massacre in many, many years. 

According to the new report com- 
missioned by the nation’s president, 51 
of the dead, all members of a street gang, 
were actually executed by state police, 
soldiers, prison guards, and other pris- 
oners working with the guards. The 
murdered prisoners were either shot, 
stabbed, beaten or burned to death by 
the force. 

“The prison was a time bomb,” said 
Jose Edgardo Coca, a former police ser- 
geant known as the prisons “leading 
inmate.” The day of the killings the 
prison held 550 men, 200 over capacity. 
About 80 percent of those are pretrial de- 
tainees, awaiting trials in the severely 
congested Honduran court system. 


About 80 members of a feared youth 
gang call Mara 18 were transferred to the 
prison March 18. Mara 18 is an offshoot 
of Los Angeles’ 1 8th Street gang. It was 
formed by criminal immigrants deported 
from the U. S. back to Honduras. Tension 
immediately ignited between Mara 1 8 and 
El Porvenir’s established prisoners’ as- 
sociation. 

The violence began on the morning 
of Saturday, April 5, when the head of 
Mara 18, Mario Cerrato, shot Coca with a 
smuggled pistol. The Mara 18 gang then 
fought with guards from 9:55 a.m. to 10:05 
a.m., until soldiers from a nearby camp 
along with national police units and mem- 
bers of a special operations squad called 
the Cobras arrived at the prison. 

Cerrato was immediately shot by 
police. With their leader out of action, 
the remainder of the Mara 18 group re- 
treated to their cells. Coca’s followers 
then barricaded them in their cell block 
and set portions of it on fire in front of 
police. 

According to the report, police then 
“opened fire on gang members who came 
out of their cells barefoot, their hands 
raised above their head in surrender.” 
One prisoner was shot as he staggered 
from his cell in flames. Other prisoners 
who had already surrendered, were 
beaten and stabbed as they laid face 
down in the prison yard, according to 
the new report. 


Despite an exhaustive search after 
the melee, the pistol was never found. 
“What became of the gun?” asked Coca. 
“That is the question of the millenium.” 

“Of the 68 bodies received at the 
morgue in San Pedro Sula, 18 had gun- 
shot wounds, 17 had knife wounds, and 
24 were burned,” the report said. “It is 
important to note that no firearms were 
found among the victims.” 

“It is not true [as the original report 
stated] that the police opened fire to break 
up a chaotic fight, as some have at- 
tempted to establish,” the report 
continued. “They fired on a defined 
group within the prison population.” Al- 
most every member of Mara 18 who 
survived was wounded.” 

The horrifying incident was played 
down by Armando Celidonio, Honduras’ 
vice minister of state security, calling the 
deaths an aberration and a momentary 
loss of control. “It’s admirable that noth- 
ing happened the other 364 days of the 
year,” he said. 

But others, such as Bishop Emiliani, 
who preached at the prison only two 
weeks after the murders, labelled the 
deaths of the Mara 18 youths “an assas- 
sination.” 

“It’s one thing to put down a rebel- 
lion,” he said. “It’s quite another to 
commit murder.” 

Source: The New York Times 
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Prison Labor Exploited by U.S. Firms 


Cheap Mexican 

E ven with U.S. laws prohibiting the 
importation of commodities pro- 
duced with prison labor, prison officials in 
northern Mexico report that prisoners there 
are making furniture headed for Texas. 
Moreover, they’re pursuing more contracts 
with American companies to produce a 
variety of goods, even offering to label the 
products in such a way that their origin is 
hidden. “Our products don’t say they are 
made in prison,” said Manuel del Riego, 
the Tamaulipas state prison director. “They 
put a fancy tag on them and say they are 
made in a faraway country.” 

Prison factories are seen by some 
Mexican authorities as a way to counter 
the outflow of foreign-owned business 
from within Mexico’s borders to even 
cheaper labor in Asia. Prison labor, how- 
ever, faces global criticism. The importation 
of prison made goods is banned by many 
countries — including the U.S. — on the 
basis it siphons jobs from the public sec- 
tor, weakens unions, and creates a fertile 
breeding ground for human rights abuses. 

Even so, one U.S. businessman, Clint 
Hough of Austin, Texas has been purchas- 


ing prison-made furniture for over a year, 
says del Riego. Asked during an interview 
at the prison whether or not he was trans- 
porting furniture to the U. S., Hough replied, 
“That I would really rather not discuss be- 
cause I’m afraid U.S. Customs would ruin 
it.” Hough went on to say that U.S. Cus- 
toms can be narrow-minded “So it’s really 
important that this is not reported.” 

Prisoners at the Ciudad Victoria 
prison said they manufactured 60 chairs 
and 3 dining room sets for a Corpus Christi 
barbecue chain under contract with 
Hough. Prisoner Serafin Hernandez Jr., 
who is in charge of the manufacturing, 
said “[Hough] calls me each week and 
asks how things are going or tells me, ‘I 
need two more chairs, a bedroom set,’ and 
we get everything ready for when his 
trailer comes.” 

According to del Riego, 150 foreign- 
owned companies have shown interest in 
using convict-labor at Tamaulipas’ 1 1 pris- 
ons to produce goods. Cheap labor of 
about 45 pesos ($4.50) a day and savings 
in worker benefits such as retirement and 
health insurance makes Mexican prison la- 


bor attractive. These are the same things 
that attract companies to U.S. prison labor. 

Paula Keicer of the U.S. Customs 
Service in Washington D.C. says that the 
importation of goods made with prison 
labor are prohibited by U. S. law “no mat- 
ter what the circumstances.” Ironically, 
the U.S. has no qualms about exporting 
its own prison made goods. M 

Source: The Associated Press 


William L. Schmidt, ESQ. 

Diamond & Schmidt 

Post Conviction Specialists 

• Lifer Hearings • Parole Issues • 
• Civil Rights • Writs • 

(CA Only) 

791 Price Street, #170 
Pismo Beach, CA 93449 
(805) 556-0844 
bschmidt@ncinternet.net 

Please write for approval 
to call collect. 



Compare ISVa 4 to the 69$ per minute that you may be paying now ili 


iNMATE FAMILY SERVICES RATES ARE 15 1/2 CENTS PER MiN. 

THE AUTHORIZED TARIFF IS NOW $.69 PER MIN. ~ 

MCI & AT&T RATES ARE GOING UP 


PHONE BILL $1 00 A MONTH ??? CUT IT BY 50% 
visi/ourwebIite www.inmatefamilyservices.com 


1 -866-41 N MATE (1-866-446-6283) 

24 HOURS A DAY 

830-620-9630 116 IH 35 S. NEW BRAUNFELS, TX 78130 FAX 830-620-7340 


Prison Legal News 


17 


October 2003 






Michigan Visiting Rules Upheld by U.S. Supreme Court 

by Robert Woodman 


O n June 16, 2003, the United 
States Supreme Court unani- 
mously upheld visiting restrictions 
imposed by the Michigan Department of 
Corrections (MDOC). The decision re- 
verses contrary rulings by the U.S. Sixth 
Circuit Court of Appeals and a Michigan 
federal district court. Twenty-one states 
plus the federal government fded amicus 
curiae briefs on Michigan’s behalf. The 
decision makes it possible for other states 
to impose the same sweeping restrictions 
on their prisoners by adopting 
Michigan’s rules. 

In 1995 MDOC imposed broad re- 
strictions on the number of visitors 
prisoners could have. The Department 
was responding to prison overcrowding, 
alleged drug smuggling into prisons by 
visitors, and allegations that prisoners 
had harmed unsupervised children dur- 
ing visits. The rules prohibited visits by 
minors who were not children, stepchil- 
dren, or grandchildren of prisoners; 
prohibited visits by former prisoners who 
were not immediate family; prohibited 
visits by children where a prisoner par- 
ent had lost custody of the children; and 
allowed only ten selected other persons, 
not counting clergy and attorneys, on 
each prisoner’s visiting list. The rule also 
banned visits for at least two years, ex- 
cluding clergy and attorneys, for anyone 
disciplined two or more times for a drug 
offense. After the case began, MDOC 
changed the rules in 2001 to allow minor 
siblings to visit, and in 2002 to allow mi- 
nor nieces and nephews to visit and to 
ban visits after a single substance abuse 
disciplinary infraction. 

Michelle Bazzetta and numerous 
other MDOC prisoners sued the Depart- 
ment under 42 U.S.C. §1983 claiming that 
the rules violated their constitutional 
right of intimate association and their 
Eighth Amendment right to be free from 
cruel and unusual punishment. The dis- 
trict court upheld MDOC’s rules as to 
contact visits but sided with prisoners 
on non-contact visits. The appeals court 
affirmed. See: Bazzetta v McGinnis, 148 
F.Supp.2d 813 (2001); Bazzetta v. 
McGinnis, 286F.3d311(2002) [PLN, June 
and Nov. ‘02]. 

The U.S. Supreme Court disagreed. 
Writing for the Court, Justice Kennedy 


noted that the Constitution does protect 
“certain kinds of highly personal relation- 
ships,” including, “...a right to maintain 
certain familial relationships ... among 
members of an immediate family and ... 
between grandchildren and grandpar- 
ents.” These rights are lost by 
incarceration. “The very object of impris- 
onment is confinement.... And, as our 
cases have established, freedom of asso- 
ciation is among the rights least 
compatible with incarceration. ... Some 
curtailment of that freedom must be ex- 
pected in the prison context.” 

The Court explicitly refused to hold 
“that any right to intimate association is 
altogether terminated by incarceration or 
is always irrelevant to claims made by pris- 
oners.” MDOC’s visiting restrictions were 
upheld, however, as being rationally re- 
lated to a legitimate penological interest. 
Citing, Turner vSqfiey, 482 U.S. 78 (1987), 
among other cases, and applying the 
Turner four-factor test, the Court held that 
the regulations were valid. Moreover, “the 
burden ... is not on the State to prove the 
validity of prison regulations, but on the 
prisoner to disprove it.... Respondents 
have failed to do so here.” 

Analyzing MDOC’s regulations un- 
der Turner, the Supreme Court first found 
that the visiting restrictions were ratio- 
nally related to MDOC’s important, 
legitimate interests “in maintaining inter- 
nal security and protecting child visitors” 
from various harms. The Court rejected 
the prisoners’ argument that excluding 
minor nieces and nephews was unreason- 
able, holding that MDOC had to draw a 
line somewhere, and where they drew the 
line was reasonable. The ban on visits by 
former prisoners was also reasonable and 
“self-evident.” 

The court found the loss of visits for 
two years for substance abuse violations 
was reasonable as a legitimate manage- 
ment tool “especially for high-security 
prisoners who have few other privileges 
to lose.” If the ban on visits was perma- 
nent, in rule or in fact, the Court noted, 
“we might reach a different conclusion ... 
Those issues are not presented in this 
case....” The Court refused to substitute 
its judgment for MDOC’s conclusions as 
to how best to discipline substance-abus- 
ing prisoners. 


The Court also found that alterna- 
tive means of communicating with friends 
and family were available to prisoners. 
The prisoners protested that letter writ- 
ing was inadequate for illiterate prisoners 
and young children and that phone calls 
were too brief and too expensive. The 
court deemed the protests irrelevant, rul- 
ing that visitation alternatives didn’t need 
to be ideal, only available. 

The Court further held that the im- 
pact of the prisoner’s asserted 
associational rights on guards, other pris- 
oners, MDOC resources, and visitors’ 
safety would be “significant,” affecting 
both MDOC finances and guards’ ability 
to protect everyone. The Court gave par- 
ticular deference to this Turner factor. 

Finally, the prisoners did not ad- 
vance, and the High Court could not find, 
“some obvious regulatory alternative that 
fully accommodates the asserted right 
while not imposing more than a de mini- 
mis cost to the valid penological goal.” 
Thus, the prisoners’ claims failed the 
fourth Turner factor. 

In a brief paragraph, the Supreme 
Court disposed of the prisoners’ Eighth 
Amendment claim. Though the ban made 
prison life harder, it was temporary, not 
permanent, and “not a dramatic departure 
from standards for conditions of confine- 
ment.” Arbitrary application of the ban to 
particular prisoners might violate those 
individual’s rights, but could not serve 
as a basis for striking down the whole 
regulatory scheme. The judgment of the 
Sixth Circuit Court of Appeals was re- 
versed. See: Overton v. Bazzetta, 123 S.Ct. 
2162 (2003). 

Justice Stevens, joined by Justices 
Souter, Ginsberg, and Breyer wrote a con- 
curring opinion emphasizing that the 
Court’s decision did not resurrect “the 
view once held by some state courts that 
a [prisoner] is a mere slave.” 

Justices Thomas and Scalia wrote an 
opinion concurring in the judgment on 
different grounds from the rest of the 
Court. Thomas and Scalia urged reexami- 
nation of Turner and of Pell v. Procunier, 
417 U.S. 817 (1974), and a return to earlier, 
harsher Eighth Amendment standards for 
prisoners. | 

Additional Source: Associated Press 
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Thomas and Scalia Flunk History 


T he unanimous decision of the 
United States Supreme Court in 
Overton v. Bazzetta, upholding Michigan’s 
punitive restrictions on prisoners’ visiting 
rights, showed again how antagonistic the 
Rehnquist Court is toward prisoners’ 
rights compared to the Burger Court. But 
the Court’s two most conservative jus- 
tices showed they would like the clock 
turned back even further. 

In his concurring opinion in Overton, 
Justice Clarence Thomas (joined by Jus- 
tice Antonin Scalia) asserted that “the 
history of incarceration as punishment 
supports the view that the [prison] sen- 
tences... terminated any [emphasis 
added] rights of intimate association.” 

Thomas and Scalia cited several 
works of prison historiography, includ- 
ing my book, With Liberty’ for Some: 500 
Years of Imprisonment in America (1998), 


by Scott Christianson 

to trace the development of imprisonment 
in this country from the late 18 th century 
to the mid- 19 th century, as if to buttress 
their case that Michigan’s policy didn’t 
somehow violate the Eighth Amendment 
ban against cruel and unusual punish- 
ment. (Why they considered only that 
less-than-100-year span wasn’t ex- 
plained.) 

Their opinion included examples of 
some early prison practices from sla- 
very days, without condemning them 
or suggesting that society might do 
well to progress from such barbarism. 

Thomas and Scalia seemed to indi- 
cate that whatever prison policies existed 
then should be constitutional today. 
They also pointedly left it to the states to 
determine whatever punishment they 
want to impose, so long as it doesn’t vio- 
late the Eighth Amendment. 


Their opinion carefully avoided men- 
tioning the Thirteenth Amendment. To 
establish prisoners’ legal status, however, 
they implicitly seemed to hang their hat 
on that provision. In other words, because 
the Constitution specifies that there shall 
be no slavery or involuntary servitude 
except for those convicted of a crime, then 
by extension, anyone so convicted can 
be treated with as much rights as a slave 
- just as they were in the “good old 
days.” 

As the author of one of the works they 
cited, but obviously hadn’t read, 1 think 
the justices would do well to recognize 
that those who fail to heed history’s les- 
sons are bound to repeat its mistakes. | 

Scott Christianson is author o/With Lib- 
erty for Some (Available from PLN-see 
pg 3 7-38) and other books. 


Federal Appeals Courts Address Finality of Dismissals, 

Grievance Contents 


I n two, separate, unrelated cases, 
he Third and Seventh U.S. Circuit 
Courts of Appeals have addressed the 
finality of dismissals without prejudice, 
the contents of grievances, and various 
procedural points under the Prison Liti- 
gation Reform Act (PLRA) and prisoner 
suits brought under 42 U.S.C. § 1983. 

Ali Ahmed, a former Pennsylvania 
prisoner, filed suit in 1998 against vari- 
ous Pennsylvania corrections officials for 
an assault by two prison guards. Ahmed 
failed to appeal his administrative griev- 
ances in a timely manner and was barred 
from exhaustion. Nevertheless, Ahmed 
sued under 42 U.S.C. §1983, and the dis- 
trict court dismissed, Ahmed v. 
Sromovski, 103 F.Supp.2d 838 (E.D. Pa. 
2000). The court designated the dismissal 
as “without prejudice.” 

Ahmed was released from prison in 
July 2000. He did not appeal the dismissal. 
Subsequently, Ahmed moved to amend 
his complaint to relate back to the prior 
complaint. The district court denied the 
motion, and Ahmed appealed. 

Ahmed argued that since the origi- 
nal dismissal was “without prejudice,” he 
should be granted leave to amend. Penn- 
sylvania argued that the original dismissal 
was a final, appealable order, which 
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Ahmed failed timely to appeal. The ap- 
peals court held that, though designated 
a dismissal without prejudice, Ahmed’s 
complaint had incurable defects — fail- 
ure to exhaust administrative remedies 
and expiration of the statute of limitations 
prior to the dismissal — and was, thus, a 
final, appealable order. Consequently, 
Ahmed could not amend his complaint 
and failed to appeal timely. 

The court agreed with Ahmed that 
the PLRA does not apply to released 
prisoners; however, Ahmed did not 
file a timely complaint after release 
from prison. Rather, he sought to 
amend a complaint filed while he was 
in prison. In such a case, even though no 
longer a prisoner, the PLRA applied. The 
district court decision was affirmed. See: 
Ahmed v. Dragovich, 297 F.3d 201 (3rd 
Cir. 2002). 

In a separate case, Illinois prisoner 
Dion Strong appealed a dismissal of a 42 
U.S.C. §1983 case claiming sexual assault 
by prison doctor Alphonso David. Strong 
filed two grievances against David and 
various Illinois prison officials accused 
of covering up the assault. After exhaust- 
ing administrative remedies, Strong sued, 
the district court dismissed, and Strong 
appealed. 

19 


On appeal, the defendants conceded 
that Strong had exhausted his adminis- 
trative remedies. They argued, however, 
that Strong should still be dismissed for 
lack of specificity in his complaint. 

The appeals court addressed the ques- 
tion: “What body of law governs the 
specificity inquiry?” The prison handbook 
was silent on the question, and, the court 
noted, different federal circuits have reached 
different conclusions on the relevant degree 
of specificity required in a grievance. Prisons 
may establish any system they desire so long 
as federal policy is not violated. 

Since Illinois had no set degree of 
specificity in grievances, the appeals 
court held that it would use the “notice 
pleading” standard. Under this standard, 
“a grievance suffices if it alerts the prison 
to the nature of the wrong for which re- 
dress is sought. ... All the grievance need 
do is object intelligibly to some asserted 
shortcoming.” Strong’s grievances both 
met this standard. 

The district court decision was re- 
versed. The case was remanded with 
specific instructions for handling the 
claims against various defendants and for 
further proceedings. This is not a ruling 
on the merits of the claims. See: Strong v. 
David, 297 F.3d 646 (7th Cir. 2002). ■ 
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Washington SCC Injunction and Contempt Order Upheld 


O n February 26, 2003, U.S. Dis- 
trict Judge Barbara Rothstein 
upheld an injunction and contempt order 
issued against the superintendent and 
clinical director of the Special Commitment 
Center (“SCC”) at McNeil Island, Wash- 
ington. The SCC houses former prisoners 
civilly committed as “sexually violent 
predators.” In 1994, U.S. District Judge 
William Dwyer issued an injunction that 
required SCC to provide constitutionally 
adequate mental health treatment to its 
residents. In 1999, Judge Dwyer held SCC 
in contempt for failing to take all reason- 
able steps to comply with the injunction. 
Since that time, the court has on several 
occasions held that SCC has yet to comply 
with the injunction and continued the 1999 
contempt sanctions. A detailed history of 
the SCC and the litigation its creation 
spawned was discussed in the following 
issues of PLN : May 2000, pg. 8; Sept. 
2000, pg. 20; Aug. 2001, pg. 21 & 32. 

Judge Rothstein held a two-day evi- 
dentiary hearing in December 2002 to 
determine whether SCC had achieved 
substantial compliance with the injunc- 
tion and, if so, whether the contempt 
sanctions against it should be purged. 
The court noted six specific steps SCC 
must take in order to achieve injunction 
compliance: (1) fund and establish less 
restrictive alternative (“LRA”) facilities in 
locations other than McNeil Island; (2) 
develop additional LRA space soon 
enough so that residents can apply for 
LRA status and receive prompt placement 
if they are found eligible; (3) appoint a 
new ombudsman; (4) develop vocational 
training facilities and programs; (5) fully 
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implement an effective grievance proce- 
dure; and (6) revive and continue regular 
consultations regarding the special needs 
population, and finalize the “Measures 
of Progress” program for the special 
needs population. 

After reviewing testimony and evi- 
dence presented at the December hearing 
regarding these six issues, Judge 
Rothstein concluded that SCC remains in 
contempt of the 1994 injunction provi- 
sions. Although the court recognized that 
SCC had made “progress toward injunc- 
tion compliance in several important 
areas,” it nonetheless concluded that 
SCC’s “progress appears influenced by 
the impending date of the compliance 
hearing,” that it is “evident that the im- 
provements [SCC has] made come, in no 
small part, in response to the court’s con- 
tempt orders and to the accrual of 
sanctions,” and that “injunction compli- 
ance remains incomplete.” 

For example, SCC has yet to fund and 
establish off-island LRAs. Although SCC 
officials have identified three potential 
sites for an LRA in King County, they 
have failed to garner she support of local 
officials and have faced “fierce commu- 
nity opposition” to the placement of any 
LRA within King County. Moreover, SCC 
does not have funding for the construc- 
tion or operation of an off-island LRA. 

The court also determined that SCC 
has failed to ensure that sufficient LRA 
space will be available for residents ap- 
proved for such placements. The 
on-island LRA site will reach its capacity 
by mid-2003 and is not an option for many 
residents who have obtained court or- 
dered LRA status without the approval 
of SCC staff. Residents who obtain LRA 
status without the support of SCC staff 
are not eligible for placement at the on- 
island site, meaning that most will remain 
within the secure facility unless they can 
afford to arrange for home placements. 
This absurd procedure has resulted in 
more than half of the LRA-eligible resi- 
dents remaining confined to a closed 
environment, and does not amount to 
substantial injunction compliance. To 
date no SCC resident has been released 
by SCC officials. All releases have been 
judicially ordered. 

SCC also failed to substantially com- 
ply with its duty to establish a vocational 


training program. Although SCC hired an 
expert with numerous years of experience 
in the vocational rehabilitation field, SCC 
lacks the funds and facilities necessary 
to properly implement the programs sug- 
gested by the expert. Thus, because most 
of the vocational programs suggested by 
the expert are still in the “development 
phase,” injunction compliance remains 
elusive. 

SCC likewise has not made sufficient 
progress in providing for “special needs” 
residents — residents who have develop- 
mental disabilities, major psychiatric 
disorders, or brain injuries. Although SCC 
has developed a program entitled “Mea- 
sures of Progress,” which is aimed at 
addressing the mental health issues of 
the special needs population, it is only in 
a trial period “and therefore the efficacy 
and adequacy of these tools remain un- 
certain.” Additionally, SCC has failed to 
request and secure adequate funding for 
maintaining the Measures of Progress 
program. Thus, injunction compliance 
cannot be obtained until these obstacles 
are overcome. 

Finally, Judge Rothstein found that 
substantial evidence of “backsliding” 
demonstrated a lack of injunction com- 
pliance. Specifically, the court concluded 
that “SCC has not achieved consistency 
in the way treatment plans are conceived 
and recorded,” that SCC’s treatment pro- 
gram “continues to suffer from frequent 
changes in policy and practice,” that “con- 
fusion exists as to eligibility for LRA 
consideration and the steps necessary to 
gain release,” and that the overall “qual- 
ity of treatment plans has actually 
decreased.” Because these deficiencies 
seriously undermine a resident’s ability 
to obtain release, Judge Rothstein con- 
cluded that they must be corrected before 
SCC would be deemed in compliance with 
the court’s injunction. 

In light of the foregoing, the court 
denied SCC’s motion to dissolve the in- 
junction and continued the accrual of 
contempt sanctions, but refused to order 
SCC to remit the financial sanctions to 
SCC residents. The court also scheduled 
another injunction compliance hearing for 
October 20, 2003. See Turay, et al. v. 
Seling, et al . , USDC WD WS^, Case No. 
C91-664R.B 
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Director of Florida’s Private Prison Commission Resigns, Fined 

$10,000 For Ethics Violations 

A greeing to pay $10,000 for eth- checking the computers. “That’s when we costs. He also allegedly attempted to mis- 

ics violations, the director of hit the porno.” Hodges retorted that in- lead investigators. 

Florida’s agency overseeing private spection of the unlocked computers was Saying “it was time to move on,” 

prison contracts resigned in April, 2002. but another attempt by FPB A to discredit Hodges resigned and took a position with 

The Florida Ethics Commission has ac- him with a smear campaign whose true Homeland Security, Inc., a Nashville, Ten- 

cepted the settlement. C. Mark Hodges motive was to derail non-union jobs. The nessee, firm run by Doctor Grants, a 

was in charge of Florida’s Correctional union’s complaint further alleged that founder of private prison conglomerate 

Privatization Commission (CPC), a state Hodges failed to hold companies ac- Corrections Corp. of America. With his 

agency empowered to award contracts countable for not delivering the promised resignation, Carol Atkinson was ap- 

to private prison companies where it savings. In the current year, Florida’s Leg- pointed Board of Directors for CPC 

would save the state money over the cost islature ordered the companies running appointed by Florida Governor Jeb Bush 

of state-run prisons. As director, he was all five private prisons to deliver at least to oversee the Commission. State audi- 

the natural target of the Florida state the 7% savings they had promised or their tors have questioned several awards to 

prison guards union, the Florida Police contracts would be revoked. private contractors where Kopczynski al- 

Benevolent Association (FPB A). FPB A also alleged that Hodges was leged that they had cost the state millions 

In November, 2001, FPB A tipped off using state employees and equipment for of dollars instead of saving millions. In a 

the Florida Department of Management his private consultation work. Acting on November, 2002, attempt to save money 

Services that out-of-use computers at FPB A’s complaint, the Ethics Commission through privatization, Florida’s Depart - 

CPC had been illegally used to access found probable cause for seven ethics ment of Juvenile Justice had to get an 

porn websites. This proved to be true, violations, including those allegations, emergency appropriation of $730,000 to 

Under Florida’s open records law, it was Additionally, he failed to disclose speak- keep 45 state maintenance employees on 

legal for FPBA to download the comput- ing fees paid him by the companies the job. The bids for outsourcing it came 

ers’ hard drives. Ken Kopczynski, an bidding for state contracts, and he edited inbetween$2.3 and $10.2 million. 

FPBA political affairs assistant, claimed and sold a state manual on private pris- 

he was only looking “to find evidence of ons to the city of Youngstown, Ohio, for Sources: Tampa Tribune, Tallahassee 

Hodges doing private consulting” by $7,500 instead of just charging copying Democrat 
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Eight Washington Prison Premises Liabilities Claims 

Settled for $35,058 


P remises liabilities claims by in 
j ured Washington state prison- 
ers and visitors were settled in eight 
unrelated claims totaling $35,058 over a 
two year period in 2001 and 2002. 

Pro per Walla Walla State Penitentiary 
prisoner Marcus Ogans filed a 42 U.S.C. § 
1983 complaint in state superior court un- 
der RCW 4.96.020 against prison officials 
for their negligence when Ogans, while 
climbing to his upper bunk using the cell 
bars, caught his foot and fell to the floor, 
injuring his back. He alleged that officials 
were negligent because they failed to pro- 
vide necessary climbing aids, e.g., a ladder, 
steps or a stool, to aid upper bunk occupants, 
and that his injuries were thus foreseeable. 
Without admitting wrongdoing, on January 
28, 2002, defendants settled his $ 1 00,000 claim 
for $4,750 plus expungement of his medical 
co-payment fees. See: Ogans v. Lambert, Walla 
Walla SuperiorCourtNo. 00-200572-6. 

Walla Walla prisoner Terry Ezell sued 
under 42 U.S.C. § 1983 in superior court for 
injuries he sustained to his right hip, shoul- 
der and forearm when, as he sat back in his 
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unit’s barber chair, it - with Ezell - slid back- 
wards and fell off the box it was sitting on. 
His negligence tort claim for pain, discom- 
fort and limitation of movement was settled 
for$5,000onJune 17,2002. Since Ezell owed 
back child support of $3,150, this amount 
was seized and paid directly to the Dept, of 
Social and Health Services. His Seattle at- 
torney was Edward Harper of Olmstead 
Gibbs & Harper, LLC. See: Ezell v. State of 
Washington, et al., Thurston County Su- 
periorCourtNo. 01-2-00802-9. 

In another upper bunk access injury 
claim, Washington Corrections Center 
(Shelton) prisoner Sidney Jenkins fell while 
descending, using the toilet/cell bars as the 
only climbing aid, injuring his patella (knee). 
Recommended orthopedic surgery was de- 
clined by DOC because of his impending 
release. They suggested he seek surgery 
afterwards. Jenkins sued pro se in federal 
district court under 42 U.S.C. § 1983. With 
a stipulation that Jenkins be preferentially 
moved to Washington State Reformatory 
in Monroe, WA, the state paid Jenkins 
$2,000 in complete settlement of all claims 
on December 20, 2001. See: Jenkins v. 
Maynard, US District Court (W.D. WA 
[Tacoma]), No. C99-0286 FDB, Settlement 
Agreement, December 20, 2001. 

Washington Corrections Center for 
Women prisoner Valerie Mondini, a kitchen 
worker, was injured when she was required 
to repeatedly lift frozen chicken packages 
from the freezer. Although kitchen post or- 
ders specifically limited box sizes to no more 
than 45 lbs., the Food Manager ordered 
from a new vendor who shipped 69 lb. 
boxes, which Mondini was ordered to lift - 
even after the safety concerns she raised 
prior to the order as to possible injury. Rep- 
resented by Seattle attorney Melton 
Crawford of McDonald, Hoague & Bayless, 
Mondini sued the state in her home county 
of Snohomish for damages resulting from 
tortious negligence, on a respondeat su- 
perior theory of liability. The state settled 
all claims for $8,308.70 on October21, 2002. 
See: Mondini v. State of Washington, 
Snohomish County Superior Court Case 
No. 97-2-0951 1-3. 

Tacoma attorney L. Michael Golden 
(Law Offices of Monte Hester) presented 
a Notice of Claim on June 11,2001 under 
RCW 4.92.100 forprisoner Elmer Baker 
for injuries Baker suffered when he 


slipped and fell in a puddle of water next to 
the ice machine in the McNeil Island Cor- 
rection Center chow hall. The rubber mats 
normally protecting that area were missing 
that day. For injuries to Baker’s spine and 
soft tissue, and for mental and emotional 
injuries, the parties settled for a lump sum 
payment of $2,000 made on March 2 1 , 2002; 
Elmer Baker,DRM Case No. 31052695. 

Karen Paschke, a visitor to the 
McNeil Island Correctional Facility, 
stepped in a hole in the roadway leading 
to the dock all visitors are required to tran- 
sit, and fractured her fifth right metatarsal. 
Suing the state for negligence for failure 
to properly maintain the roadway, to warn 
of a defect in it, or to provide alternate 
transportation, Paschke settled the claim 
for $8,000 on August 1, 2002. Paschke was 
represented by Seattle attorney Ronald 
Meltzer of Sinsheimer & Meltzer. See: 
Paschke v. State of Washington, Pierce 
County Superior Court No. 0 1-2-14270-0. 

Airway Heights prisoner Donald 
Roberts cracked a tooth in the chow hall 
when he bit down on his baked beans 
and hit metal - apparently a shaving from 
a kitchen-opened can lid. The kitchen had 
had previous similar complaints, and sub- 
sequently changed the type of can 
opener it used. Roberts filed a grievance 
and a Tort Claim Form (SF 210) in pro per 
demanding $3,000 in damages. The state 
settled for $500 on December 3 1 , 200 1 af- 
ter his tooth was fitted with a crown. See: 
Donald Roberts, DRM Case No. 3 1053550. 

McNeil Island prisoner Floyd Richards 
also filed a standard Tort Claim Form in pro 
per, demanding $ 1 5,000 when his hand was 
broken while using a defective elevator in 
the kitchen. The elevator doors close from 
below and above when one pulls on the 
strap. While there should be straps both 
on the inside and outside for this purpose, 
one strap was missing. Richards wasn’t 
quick enough in letting go of the strap on 
the other side, resulting in his injury. Are- 
port of this needed repair written by the 
Department of Labor and Industries over 
eight months before was ignored. This re- 
port provided the proof of knowing 
negligence Richards needed to prevail on 
his claim. The state settled for $4,500 for 
his pain and suffering on September 11, 
2002. See: Floyd Richards, DRM Case No. 
3 1053934. ■ 
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Nebraska Prisons Get Progressive 
Phone Contract 

by Matthew T. Clarke 


I n February, 2003, The Nebraska 
Department of Corrections (DOC) 
has contracted with AT&T to set up what 
may be the most progressive prisoner 
phone service in the United States. The 
five-year contract makes AT&T the sole 
provider of local and long distance ser- 
vices, associated equipment, maintenance 
and administrative services to the approxi- 
mately 3,700 prisoners in the Community 
Corrections Centers at Lincoln and Omaha, 
the Diagnostic and Evaluation Center at 
Lincoln, Hastings Corrections Center, Lin- 
coln Correction Center, Nebraska 
Correction Center for Women, Nebraska 
Correctional Youth Facility at Omaha, Ne- 
braska State Penitentiary, Omaha 
Correctional Center, Work Ethic Camp at 
McCook, and the Youth Rehab Treat- 
ment Centers at Geneva and Kearney. 

AT&T operates more than 49,000 
prisoner phone stations at over 3 ,000 U. S. 
prisons and jails. AT&T invented pris- 
oner ‘'‘collect calling only,” 23 years ago. 
However, the contract calls for AT&T to 
offer the dialer a choice of calling collect 
or charging the call to a debit account. 
The ability of prisoners to call using a 
debit account has two favorable features: 
a 20% lower call rate and the ability to 
place international calls (which may not 
be done collect). 

Prisoners are limited to 15 minutes 
of phone calls a day. The DOC is not ac- 
cepting a commission. This allows for 
remarkably low rates. Local collect calls 
cost $1.00 regardless of length. Local debit 
calls cost 800, regardless of length. Each 
non-local call involves a service charge 
plus a call rate. The service charge for 
collect calls is 750; for debit calls it is 600. 
Thus, the charge on calls is as follows: 
750 + 70/min (collect) or 600 + 5.60/min 
(debit) for a non-local call within the same 
area code; 750 + 100/min (collect) or 600 
+ 80/min (debit) for non-local calls out- 
side the same area code, but within NE; 
750 + 200/min (collect) or 600 + 160/min 
(debit) for out-of-state calls; and 500 per 
international unit (debit only). Interna- 
tional calls to Canada, Mexico, Europe, 
and most South American, Central Ameri- 
can, and Asian countries cost one 
international unit per minute. Very remote 


countries and those lacking modern digi- 
tal telephone technology cost up to five 
international units a minute. 

The prisoner phone system has 
digital switching with sophisticated 
security features. All calls are digitally 
recorded and the recordings backed up 
and archived for years. CDs can be 
made of the recordings for evidentiary 
purposes. The system detects call-for- 
warding and 3-way calling. Once 
detected, the call can be automatically 
disconnected or its recording automati- 
cally flagged for review. The system 
also automatically blocks prisoners 
from dialing additional digits once the 
call is placed. 

AT&T provides the DOC with moni- 
toring stations and the DOC has exclusive 
control over blocking some or all of the 
phone stations. The DOC will be able to 
block individual prisoners and individual 
telephone numbers. The system can alert 
monitors to calls of specific prisoners, al- 
lowing real time monitoring. Recipients of 
collect calls have the option of hearing 
the rates before accepting or even block- 
ing all future calls from the prison. 
Attorney telephone numbers are identi- 
fied from a database and supposedly will 
not be recorded or monitored. Each facil- 
ity will be provided with a TDD unit for 
hearing-impaired prisoners. 

AT&T says it will assist recipients 
of calls in managing their telephone bills. 
Released prisoners would receive a refund 
for the remainder of their debit account. 
Prisoners calling lists, which may con- 
tain up to 20 numbers, may be updated 
every 90 days. The recipient of a call can 
accept it using a rotary-dial phone. Rates 
will be locked in for the entire 5-year run 
of the contract. W 

Source: AT&T Contract 
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“Mailbox Rule” Interpreted By Three Courts 


I n separate decisions, the U.S. Court 
of Appeals interpreted the “prison 
mailbox rule’’ in cases where ( 1 ) the legal 
document mailed by the prisoner was 
never received or filed by the court or 
(2) the document was first sent by the 
prisoner to an outside party for mail- 
ing to the court. Under the “mailbox 
rule,” a prisoner’s court papers are 
deemed fded at the moment he delivers 
them to prison authorities for mailing, 
postage pre-paid. 

Frank Huizar, a California state pris- 
oner, delivered a state superior court 
habeas petition to prison authorities for 
mailing on April 15, 1996 - as confirmed 
by the prison’s mail log. It was never re- 
ceived by the court. However, a 
subsequent refiling was eventually re- 
ceived on December 30, 1998 and denied 
three weeks later. Huizar then exhausted 
remedies in the state appellate and su- 
preme courts. 

Upon his ensuing 28 USC §2254 
federal habeas corpus petition, the 
state alleged Huizar had missed the 
AEDPA filing deadline with his Supe- 
rior Court filing in 1998. Huizar 
countered that his filing was timely in 
1996 because he properly delivered it 
to prison authorities. 

The Ninth Circuit US Court of Ap- 
peals decided that Huizar was entitled to 
the earlier filing date under the “mailbox 
rule” created in Houston v. Lack, 487 US 
266 (1998). The Ninth Circuit held that 
because the prisoner’s control over the 
mail ceases when he delivers it to prison 
authorities, he cannot be held account- 
able for subsequent processing. 
Accordingly, they gave Huizar the ben- 
efit of the mailbox rule here where the 
document was never received by the Su- 
perior Court, by denying the state’s 
motion for a procedural default. See: 
Huizar v. Carey, 273 F.3d 1220 (9th Cir. 
2001 ). 

George Knickerbocker is a New York 
state prisoner who sent his notice of ap- 
peal (from the dismissal of his habeas 
petition in the US District Court. S.D. N.Y.) 
to his sister outside the prison, who in 
turn mailed the notice to the Clerk of the 
Second Circuit US Court of Appeals. The 
date the sister’s remailing reached the clerk 
was beyond the statutory filing time. 


by John E. Dannenberg 

Knickerbocker argued that he should 
have had the benefit of the mailbox rule 
because he timely delivered the letter to 
prison authorities for mailing to his sis- 
ter. 

The Second Circuit disagreed. Hous- 
ton v. Lack restricted such mailing to the 
date the prisoner “delivers it to the prison 
authorities for forwarding to the clerk of 
the court.” That rule protects the pris- 
oner from delays caused by prison 
officials, who otherwise might have an 
incentive to delay a prisoner’s mail. No 
such incentive attaches to the prisoner’s 


O n March 16, 2002, the Washing- 
ton Department of Corrections 
(WA DOC) settled an Eighth Amend- 
ment complaint for failure-to-protect at 
the Washington State Reformatory 
(WSR) where a high security prisoner 
was attacked and seriously injured by 
another prisoner known to want to kill 
him. 

Ryan Bartlett, a maximum security 
prisoner at Clallam Bay Correctional 
Center’s Intensive Management Unit 
(IMU), was moved to the segregation 
unit of WSR. While working there as a 
tier tender, he was “gassed” with feces 
and urine by another prisoner who an- 
nounced he wanted to kill Bartlett. 
Although this event precipitated a 
keep-away order in their files, the ag- 
gressor was soon returned to Bartlett’s 
tier, resulting in their having a common 
yard period, albeit in separate cages. 
During one such outing, the aggressor 
scaled the 14 ft. fences isolating them 
and attacked Bartlett with a shank, in- 
flicting severe lung and liver injuries. 
After much delay, he was finally taken 
to an outside hospital for emergency 
3-1/2 hour surgery to close his wounds. 
Nine days later, he was transported to 
Shelton Correctional Center’s IMU, 
with no further medical attention or 
pain medication. 

On January 1 1, 2000, Bartlett sued, 
initially in pro per, under 42 U.S.C. § 
1983, naming negligent custody staff 
for knowingly failing to protect him and 


sister, however, and the rule would there- 
fore not apply. 

Considerately, the Second Circuit did 
remand the matter to the district court to 
determine if the circuitous mailing could 
yet be construed as a motion for exten- 
sion of time to file the notice of appeal. 
See: Knickerbocker v. Artuz, 27 1 F.3d 35 
(2d Cir. 2001). 

In a subsequent ruling the sixth cir- 
cuit also held that the mailbox rule does 
not apply to mail to third parties for for- 
warding to the courts. See: Cook v. 
Stegall, 295 F.3d 517 (6* Cir. 2002). ■ 


naming medical staff for recklessly dis- 
regarding his serious injuries when 
delaying his outside medical treatment. 
Bartlett demanded a jury trial and 
sought actual and punitive damages 
against eight named defendants. 

Later represented by attorney 
Jonathan Winemiller, Bartlett settled his 
42 U.S.C. § 1983 complaint for $13,000. 
Terms of the agreement included out- 
of-state placement consistent with the 
Interstate Corrections Compact and/or 
the Western Corrections Compact in 
RCW Title 72. The funds were to be 
deposited into his prison trust account 
without the deductions of RCW 
72.09.480. However, per § 807 of the 
Prison Litigation Reform Act, 18 U.S.C. 
§ 3626, any restitution legally owed by 
Bartlett shall first be paid in full, and 
any other debits on his trust account 
may be paid per-DOC policy. See: 
Bartlett v. Lehman, No. CO0-W5 C, 
Bartlett v. Morgan, No. COO-5748 RJB, 
Bartlett v. Zavodsky’, No. CO 1-5109 
JKA, United States District Court (WD 
WA). ■ 
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Washington DOC Settles 
Failure-To-Protect Case for $13,000 
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Washington Retaliation Suit 
Settled for $2,500 

O n February 27, 2002, the Wash- Runnion increased the level of confron- 

ington DOC settled a prisoner tation. Pertinent papers disappeared from 
claim of retaliation for his having fded a Gallagher’s central file, and his custody 
grievance and a lawsuit, for $2,500. was increased - calling him a “security 

Airway Heights Correctional Center risk.” 
prisoner Douglas Gallagher was em- Gallagher alleged in court both the 
ployed in the food factory production facts of his experiences as well as the his- 

facility on a day when three door handles tory of retaliatory practices at Airway 

were broken off and missing. Defendant Heights against those who grieve or sue. 
Sgt. Michael Runnion grilled Gallagher, He added claims of violation of the Public 

among other prisoners, to try to find both Disclosure Act for failure to timely dis- 
the handles and the culprits. Although close a tape of his disciplinary hearing. 
Gallagher denied any knowledge, When Gallagher failed to crumble 

Runnion kept upping the pressure on under the continuing retaliatory pressure, 
him, including denying him security ac- the state was faced with his suit. One year 
cess to his job site. after Gallagher filed his first amended com- 

Gallagher grieved the “stealth” job plaint with demand for jury trial, they 
action; Runnion returned the fire by settled for $2,500, with no admission of 
infracting Gallagher. Gallagher appealed wrongdoing. It was further agreed that 
the infraction and won, based upon in- any outstanding debts against 

sufficient evidence - but was Gallagher’s prison trust account would be 

unsuccessful in getting his job back. He paid before he could have access to the 
sued pro se under 42 U.S.C. § 1983 in US funds. See: Gallagher v. Runnion, USDC 

District Court for retaliation, whereupon ED WA, Case No. CS-00-446 LRS. | 

Kansas Sheriff, Lawyer, Jailed for 
Sweetheart Jail Contract 

N egotiating their way out of 21 Hertach’s attorney Steve Joseph opined 
felony bribery charges, a former that the punishment was “a little bit harsh 
Kansas sheriff and a lawyer-cum-execu- for a class B misdemeanor.” Hertach had 

tive for a private prison contractor each funneled the shared illicit profits to Leslie 
pled guilty to two misdemeanor counts through dummy Nevada corporations, 
of conflict of interest on December 18, For their protection, Leslie was trans- 

2002, getting only one year in county jail ferred to Saline County jail while Hertach 
and a $750,000 restitution order. went to Rice County jail. Saline County 

Reno County Sheriff Larry Leslie Sheriff Glen Kochanowski, who used to 

entered into a “prohibited contract” with fraternize with Leslie at Kansas Sheriff 

lawyer Gerald Hertach when Leslie ac- Association meetings, promised to seg- 

cepted $285,000 in bribes from Hertach regate Leslie from the general population, 

for Leslie’s part in awarding first a $1.5 saying “we would do that for any law 

million three-year contract and then an enforcement officer in our custody.” 

over $2 million four-year contract to The illegal scheme was reported to 
Hertach’s corrections company MgtGp the Kansas Bureau of Investigation and 

Inc to run the Reno County jail annex, the FBI by long time Leslie friend Reno 

They had been indicted in May, 2001 af- County narcotics detective Howard 

ter which Leslie resigned [PLN, Aug. ‘02], Shipley. Shipley became suspicious when 

Sentencing Judge Michael Barbera Leslie irrationally complained that expen- 

rejected a plea agreement involving only sive Styrofoam cups were being used in 

$750,000 in restitution because he the jail instead of cheaper plastic cups - 

doubted the two would pay. He did offer while the jail’s costs were fixed under the 

them a chance to do so after serving 90 private contract with MgtGp Inc. “I don’t 

days, however. Leslie said the $285,000, know I’d ever seen him that upset,” 

on top of his $59,762 annual salary, was Shipley said. | 

“all gone.” Leslie, Hertach and MgtGp 

Inc. were ordered to pay the $750,000. Source: Wichita Eagle 
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California “Taxpayer Action” Forces Private Employer to Pay 

Prisoners Prevailing Wages 


U nder California Code of Civil 
Procedure §526a, a private citi- 
zen taxpayer may bring an action to 
compel an officer or agent of a municipal- 
ity to restrain him from wasteful or 
injurious expenditure of government 
funds. In a novel application of this law, 
the state was compelled to discharge its 
duty to pay prisoners prevailing wages 
under California Proposition 139, the 
Prison Inmate Labor Initiative of 1 990, for 
work they had performed for CMS Blues 
(a private contractor) - on the theory that 
the state had opened itself to citizen 
watchdog oversight when it became fi- 
nancially accountable by attaching part 
of the prisoners’ wages for the purpose 
of defraying incarceration costs. 

Christina Vasquez is an officer of the 
Union of Needle trades, Industrial and 
Textile Employees, which had been in- 
volved in protecting the interests of 
prisoners at the R.J. Donovan Correc- 
tional Facility who were cheated out of 
wages by CMT Blues, a contractor using 
prisoners to manufacture clothing ar- 
ticles. (See: PLN, December, 2002, p. 16.) 
Although the Union had appeared for the 
prisoners there, the instant action was 
taken by Vasquez in her capacity as a pri- 
vate citizen taxpayer to ensure that the 
wages paid the prisoners would continue 
to be the “prevailing wage” in the San 
Diego area. The Superior Court of San 
Diego sustained the state’s demurrer and 
dismissed the action because it found the 
challenged expenditures neither illegal 
nor wasteful, and thus not susceptible to 
challenge under §526a. 

Reversing in a case of first impres- 
sion, the California Court of Appeal both 
elevated the § 526a responsibility level 
from municipality to state, and trans- 
formed the “restraint of waste” concept 
into an order compelling the expenditure 
of government funds. 

Although the language of the stat- 
ute limits §526a actions to municipalities, 
it was ruled applicable to the state here 
because §526a had been previously judi- 
cially construed to include all state 
agencies and officials. See: Waste Man- 
agement of Alameda County, Inc. v. 
Count y of Alameda (2000) 79 Cal.App.4‘ h 


by John E. Dannenberg 

1223, 1240 and Farley v Cory’ (1978) 78 
Cal.Ap.3d 583, 589. 

The second ruling, compelling the 
expenditure of state funds, was tied to 
the Initiative’s requirement to take 20% 
of the prisoners’ wages to apply to- 
wards defraying their incarceration 
cost. Thus, Vasquez reasoned, any 
shortage of the prisoners’ pay due to 
undercutting of local “prevailing 
wages” had the necessary corollary con- 
sequence of depriving the taxpayers of a 
reduction in the offset against incarcera- 
tion costs that they had expressly enacted. 
In other words, if you cheat the prison- 
ers; you violate the Initiative law by 
cheating the taxpayers. Thus, a “waste” 


P ast issues of PLN have reported 
on the checkered pasts of many 
prison health care employees. Before 
being employed by prisons and jails 
many medical staff have been disci- 
plined, had their licenses revoked and 
suffered other forms of license limita- 
tions designed to protect the public 
from sex predators and assorted incom- 
petents. Washington has more than its 
share of incompetent prison medical 
personnel. In a major step towards gov- 
ernment accountability and consumer 
protection, on April 15, 2003, the Medi- 
cal Quality Assurance Commission of 
the Washington state Department of 
Health began to post the disciplinary 
histories of all medical care profession- 
als licensed to practice in Washington 
state. 

The MQAC website lists all pend- 
ing and past disciplinary actions 
against the 260,000 medical care pro- 
viders licensed in Washington state. 
This ranges from doctors, dentists, 
nurses, x ray technicians, acupunctur- 
ists and much more. Where discipline 
has occurred after July, 1998, the ac- 
tion taken is listed. Likewise in cases 
where charges are pending. For disci- 
plinary actions occurring before that 
date, those will be indicated on the 


of incarceration cost offsets was “re- 
strained” by Vasquez’ action protecting 
the public fisc. 

Finally, the state tried to escape re- 
sponsibility by claiming that defendant 
Assistant Director Noreen Blonien of 
CDC’s Joint Venture program could not 
be held liable because she did not sign 
the underlying agreement. However, be- 
cause §526a applies expressly to the 
government or to “any officer thereof,” 
the court held that Blonien was a proper 
party to Vasquez’ suit. 

Accordingly, the court reversed and 
awarded Vasquez costs on appeal. See: 
Vasquez v. State of California, 105 
Cal.App.4th 849 (2003). ■' 


website and the information can then 
be requested from the MQAC in a hard 
copy format. The site is also useful to 
anyone, in prison or out, concerned 
about the quality of their health care. 

“The public really wants information 
on health care professionals. They want 
to know that they’re making wise deci- 
sions about their health care,” said Bonnie 
King, acting director of health professions 
quality assurance for the DOH. 

Other states have similar informa- 
tion. Medical care providers 
disciplinary histories are useful in medi- 
cal malpractice actions. As past articles 
inPZVhave indicated, typically when 
medical malpractice occurs in prisons 
or jails, the perpetrator has a lengthy 
history of misconduct. PLN currently 
has a public records suit pending 
against the Washington Department of 
Corrections seeking disclosure of the 
names of its employees who have been 
disciplined for medical neglect and mis- 
conduct. That case is awaiting a 
decision from a state appeals court and 
PLN will report the outcome when it is 
decided. The DOH website address is: 
www.doh.wa-gov. Complaints and re- 
quests for information about 
disciplined medical staff can also be 
submitted by letter to the MQAC. | 


Washington Posts Health Care Provider 
Information Online 
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U.S. Supreme Court: Reviving Expired Statute of Limitations 

Violates Ex Post Facto Clause 


T) eversing the California Court of 

J-VAppeal, the U.S. Supreme Court 
ruled that California’s recent law reviv- 
ing criminal liability for previously 
time-barred prosecutions violated the 
Constitutional proscription against ex 
post facto laws. 

Catering to public outrage against 
child molesters, the California Legislature 
in 1993 enacted a revised statute of limi- 
tations for such crimes - Penal Code (PC) 
§803(g). In place of the previous general 
three-year felony statute of limitations, 
§803(g) permitted sex crimes against chil- 
dren to be prosecuted within one year of 
the victim’s report to the police. Moreover, 
in a 1996 amendment (PC §803(g)(3)(A)), 
the Legislature acknowledged that it in- 
tended such retroactivity to apply 
regardless of how old the offense was. 

In 1998, based upon these interven- 
ing new laws, Marion Stogner was indicted 
for such crimes occurring between 1955 
and 1973-40 to 22 years after the previous 
statutes of limitations had expired. After 
the trial court denied his motion to dismiss 
the indictment, and the California Court of 
Appeal affirmed the denial (Stogner v. 
Superior Ct. (2001) 93 Cal.App.4 lh 1229), 
Stogner petitioned the high court on writ 
of certiorari, claiming his indictment was 
unconstitutional under the Ex Post Facto 
and Due Process clauses of the Fourteenth 
Amendment to the U.S. Constitution. 

A divided 5-4 Court held that three 
factors, taken together here, produced 
the kind of retroactivity that the Consti- 
tution forbids: (1) creation of a new 
criminal limitations period, (2) permitting 
prosecutions that the passage of time had 


Free Shipping!! 
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previously barred, and (3) enacting such 
a statute after prior limitations periods had 
expired. 

The Court first relied upon its vener- 
able 1798 ex post facto precedent in 
Colder v. Bull, 3 Dali. 386. Interpreting 
U.S. Const. Art. I, §9, cl. 3 [federal govern- 
ment] and Art. I, § 10, cl. I [states], the 
Court noted that liberty is protected by 
preventing governments from enacting 
statutes with “manifestly unjust and op- 
pressive” retroactive effects. Citing 
precedent, the Court observed others had 
described such retroactivity of a lately 
revised statute of limitations period as 
“unfair and dishonest,” a denial of “fair 
warning” and a failing of the government 
“to play by its own rules.” The C ourt noted 
such retroactive laws invite “arbitrary and 
potentially vindictive legislation,” “violent 
acts which might grow out of the feelings 
of the moment” - such as California’s PC 
§§803(g) and (g)(3)(A). 

Second, in reviewing 18th century 
British Parliament precedent - from 
whence our ex post facto jurisprudence 
stems - the Court noted the prohibition 
recognized against new punishments 
“where the party was not [previously], 
by law, liable to any punishment.” This 
category, including any law that “aggra- 
vates a crime” or “makes it greater than it 
was, when committed,” exemplifies the evil 
of California’s §803(g) because it creates 
a “forfeiture or disability, not incurred in 
the ordinary course of law.” 

Third, the Court reviewed approv- 
ingly a litany of historical interpretations 
of the Ex Post Facto Clause that forbade 
resurrection of a time-barred prosecution. 

In sum, the C ourt held that C alifornia’s 
law subjecting Stogner to prosecution long 
after the state had, in effect, granted him 
amnesty, was “unfair” and accordingly 
reversed the California Court of Appeal. 
The dissent would not have given Colder 
such weight, and morally criticized the 
majority’s view as “disregarding] the in- 
terests of those victims of child abuse who 
have found the courage to face their ac- 
cusers and bring them to justice.” 

Indeed, a disturbing consequence of 
the Stogner ruling is that a sizeable number 
of lately discovered long-suppressed child 
molestation cases will now go unpros- 


ecuted. These include an estimated 1,000 
molestations over the past 60 years in the 
Boston Archdiocese of the Catholic Church 
alone. And within the criminal justice sys- 
tem, examples include Calvin Eugene 
Moore, a former Fresno, California juve- 
nile-hall guard turned Baptist pastor, whose 
charges for alleged abuse 20 years ago 
have now been dropped and who will soon 
return to work as a juvenile-corrections of- 
ficer, and former Orange County, C alifomia 
Superior Court Judge Ronald Kline, ac- 
cused of a 1 979 molestation, whose charges 
have recently been dropped. 

But as USC Law School Professor 
Erwin Chemerinsky reflected on Stogner, 
“[although providing for the prosecution 
of sex offenders is a crucial government 
interest, it does not justify a law that vio- 
lates the Ex Post Facto Clause.” See: 
Stogner v. California, 155L.Ed.2nd 194, 
123 S.Ct. 1382(2003).® 


Additional Sources: Seattle Times, San 
Francisco Daily Journal 
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California Prisoner Who Received First Heart Transplant Dies 


A California man, who is believed 
o be the first prisoner in the 
nation to receive a heart transplant while 
incarcerated, died last December from 
complications relating to the operation. 
The man, whose name has never been 
released, was serving a 14-year sentence 
for robbing a Los Angeles convenience 
store, but had been suffering from a viral 
heart infection from the time of his sen- 
tencing in 1996. 

Though according to a prison 
spokesman the prisoner died because 
“his body was rejecting the heart,” it is 
not clear whether he received proper and 
adequate post-surgery medical care from 
the C alifornia Department of Corrections. 

The transplant itself, which took place 
on January 3, 2002, set off a nationwide 
controversy and debate over whether a 
prisoner should be eligible to receive an 
organ transplant when so many “law-abid- 
ing” citizens are on waiting lists. But both 
medical professionals and organ transplant 
centers alike say that their decisions about 
who gets organs depend solely on medical 
protocols, not social opinion. It was esti- 
mated that at the time of the prisoner’s 
surgery there were over 4,000 patients on 
the waiting list for a donor heart. 

Critics also cite the cost of the 
prisoner’s medical care, $1.25 million, 
which includes recent post-operative care 
at Stanford, as a further reason to deny 
prisoners the same level of medical care 
as free citizens. 


Prison officials were apologetic, in- 
dicating that the only reason they 
provided the prisoner with the transplant 
was because they were forced to. “The 
U.S. Supreme Court requires us to sup- 
ply community-level health care,” said 
CDC spokeswoman Margaret Bach. “We 
had no choice. It was not our decision to 
make.” Bach further stated that had the 
state blocked the operation and the pris- 
oner died as a result, the state would have 
faced a lawsuit it surely would have lost. 

The California legislature has now 
begun to take steps to prevent or limit 
the ability of prisoners to receive organ 
transplants. In January 2003, freshman 
California Sen. Jeff Denham (R-Salinas), 
whose own father died while awaiting a 
transplant, introduced SB 38. That bill 
would allow potential donors to check a 
box to indicate their desire to not allow 
their organs to go to anyone incarcerated 
in jail or prison. 

Scholars and other critics vehe- 
mently denounced the bill. “The 
statement that someone should not get 
[an organ] because they are not worthy 
is very disturbing,” said Guy Micco, di- 
rector of the Center for Medicine, the 
Humanities and Law at the University of 
California, Berkeley. “Because that puts 
value on one life compared to another.” 

Others warned of the “slippery 
slope” created by such legislation. Former 
Butte County prosecutor Shawn Stinson, 
who estimates that he sent over 1,000 
people to jail, said that 
should an organ fail, a 
prisoner should have the 
same right to an organ 
that he himself does. 
Stinson has been waiting 
since April 2001 for a 
liver. 

And Senate Presi- 
dent Pro Tem John 
Burton (D-San Fran- 
cisco) wondered who 
might be the next group 
set for exclusion. “I 
guess I should have the 
right to say that 1 don’t 
want my organs going 
to a right-wing Republi- 
can,” he said. 

Recently, a Ne- 
braska woman, Carolyn 
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Joy, was the subject of a public outcry 
when she was placed on the liver trans- 
plant waiting list. Joy, 49, was convicted 
of murder in 1983 and is currently serving 
time at the Nebraska Correctional Center 
for Women. Many believe that her status 
as a convicted felon should disqualify her 
from transplant consideration. She was 
placed on the waiting list February 3, 2003. 

Stoking the fires of resentment con- 
cerning Joy’s placement on the transplant 
list is the fact that she admits her liver 
was ruined by almost nine years of daily 
heroin and alcohol abuse. The other ma- 
jor complaint registered by people who 
have called or e-mailed Nebraska Health 
Officials is that taxpayers would have to 
foot the nearly $200,000 bill for the sur- 
gery. In a recent non-scientific MSNBC 
poll, 68% of those who responded said 
prisoners should not be allowed to re- 
ceive donated organs. The poll received 
21,360 votes. 

But not everybody takes such a dra- 
conian view to prisoner health care. Dr. Alan 
Langnas, head of transplant surgery at the 
University ofNebraska Medical Center, said 
doctors only consider a transplant from the 
standpoint of whether a patient is a good 
candidate medically, not socially. 

“Whether or not she’s a prisoner 
does not enter the equation,” said 
Langas. “Ethically as a physician, it’s our 
responsibility to be advocates for the 
patients we are treating.” 

But in order to receive a new liver, Joy 
must first lose 30 pounds from her 5-foot- 
10, 195 pound frame, and get her diabetes 
under control. In the last two years, she 
has already lost 20 pounds and gives her- 
self until mid- April to lose the rest. 

Joy says she believes she has paid 
her debt to society but doesn’t know if 
she deserves a new liver when there are 
so many other people waiting for one. “I 
want a chance just like they do,” she said. 

She also said she would consider 
passing up a liver if someone in a more 
dire situation needed one. If that person 
were a young mother, Joy said she would 
be more apt to pass up her chance at a 
new liver. “I’d step back and let that lady 
have the liver because she has a child . . . 
she has a life.” 

Sources: The Sacramento Bee, Seattle 
Times, Associated Press 
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PLRA Physical Injury Rule Not Applicable 
in Non-Prison State Cases 


T he Eleventh U.S. Circuit Court 
of Appeals has vacated and re- 
manded part of an Alabama F ederal District 
Court’s dismissal of a federal prisoner’s suit 
against tobacco companies. The Court held 
that prisoner suits unrelated to prison con- 
ditions that are brought in state court do 
not have to satisfy the “physical injury” 
rule of the Prison Litigation Reform Act 
(PLRA), 42 U.S.C. §1997e(e). 

William Mitchell is a federal pris- 
oner. In December 1999, he fded suit in 
an Alabama Circuit Court against five 
tobacco companies including Brown & 
Williamson Tobacco Corporation and 
Liggett Group, Incorporated. All of 
Mitchell’s claims involved Alabama tort 
law. Mitchell claimed physical and emo- 
tional injury from the companies in the 
form of shortness of breath, headaches, 
nicotine addiction, and fear of dying 
of cancer. Mitchell asked for 
$10,000,000 in actual and general dam- 
ages from all defendants, $750,000 in 
actual damages from each defendant for 
nicotine addiction, and $1,000,000 in 
punitive damages from each defendant. 

The tobacco companies had the 
case removed to federal court, citing 
28 U.S.C. §1332. The complaint was re- 
ferred to a magistrate judge for review. 
The magistrate ordered the parties to 
show cause why 42 U.S.C. §1997e(e) 
did not bar Mitchell’s complaint. Sec- 
tion 1997e(e) bars prisoner claims for 
mental or emotional damage without a 
prior showing of physical injury that is 
more than de minimis. Mitchell argued 
that § 1 997e(e) did not apply because 
his claims involved only state law and 
was not a federal civil action, and that 
even if it did apply, he had alleged suf- 
ficient physical injury. The tobacco 
companies argued that because the 
case had been removed to federal court, 
the case was a federal civil action, and 
§1997e(e) applied. 

The tobacco companies moved for 
judgment on the pleadings. Mitchell fded 
notice that he wanted to fde an amended 
complaint. Mitchell also moved for de- 
fault judgment against Liggett Group for 
failure to respond to his complaint. The 
magistrate dismissed the notice of 
amended complaint for Mitchell’s failure 
to certify service to the parties as required 


by Federal Rule of Civil Procedure 5(d). 
The magistrate also denied default judg- 
ment against Liggett Group. 

The magistrate’s report and rec- 
ommendation on the complaint held 
that 42 U.S.C. §1997e(e) applied to 
Mitchell, that Mitchell’s physical inju- 
ries were de minimis, and that the case 
should be dismissed as frivolous. The 
district court adopted the report and 
recommendation and dismissed the 
case. Mitchell appealed. 

Mitchell argued for remand to state 
court. Fie further argued that § 1 997e(e) did 
not apply to his case. Fie also challenged 
denial of default judgment and dismissal 
of his notice of amended complaint. The 
tobacco companies argued that the legis- 
lative history of §1997e(e) showed that it 
applied to Mitchell’s complaint. 

The Court of Appeals affirmed the 
dismissal of the amended complaint no- 
tice and denial of default judgment. The 
court found that federal jurisdiction of the 
case was proper due to diversity of citi- 
zenship of the parties and the amount of 
damages asked. 

The court held, however, that the plain 
language of §1997e(e) showed that it did 
not apply to Mitchell’s complaint, because 
the complaint only involved state laws and 
was not a complaint about Mitchell’s con- 
ditions of confinement in prison. 

Moreover, the case originated in state 
court and was removed to federal court. 
Taken together, these conditions made 
§1997e(e) inapplicable to Mitchell’s case 
and made dismissal for failure to allege more 
than de minimis physical injury improper. 

The appeals court vacated the dis- 
missal of Mitchell’s complaint and 
remanded with instructions to the district 
court to evaluate his state law claims. This 
is not a ruling on the merits of the case. 
See: Mitchell v. Brown & Williamson To- 
bacco Corporation, 294 F.3d 1309 (11th 
Cir.2002).H 
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First Amendment Protects Witnessing of California Executions 

by John E. Dannenberg 

T he Ninth Circuit U.S. Court of to witness executions trumped CDC’s“le- case doctrine (citing U.S. v. Scrivner, 189 

Appeals, finding a restrictive state gitimate penological interest” in hiding F.3d 825, 827 (9 th Cir. 1999)), it again applied 

prison regulation unconstitutional, tilled that the identity of its executioners. the “exaggerated response” standard of 

public witnesses enjoy a First Amendment Initially, the district court ruled in fa- scrutiny. Additionally relying on 

right to view California executions uninter- vorofthe plaintiffs on summary judgment. Thornburgh v. Abbott, 490 US 401, 412 

rupted from the moment the condemned California First Amendment Coalition v. (1989), the court imposed a “closer fit” test 

prisoner enters the death chamber. Calderon, 956 F.Supp. 883 (ND Cal. 1997). between IP 770 and the alleged legitimate 

The American Civil Liberties Union Later, the Ninth Circuit reversed (138 F.3d penological interest in the security of the 

(ACLU),joinedbyacoalitionofnewsme- 1298, 9 ,h Cir. 1998), but superceded that execution team. 

dia corporations as amici curiae, sued the decision onrehearing(150F.3d976(9 ,h Cir. ExamininglP770foravalid,rationalcon- 

Califomia Department of Corrections (CDC) 1998)) to remand to the district court for a nection to such an interest, the court found 

under 42 U.S.C. § 1983 to gain unrestricted determination as to whether IP 770 was an such a common sense connection to be “too 

viewing of the entire execution death cham- “exaggerated response” to CDC’s asserted remote,” rendering the policy “arbitrary or ir- 

ber procedure. At issue was CDC’s San need to protect prison security and for staff rational.” Moreover, the court found there were 

Quentin Institutional Procedure (IP) 770. safety. The burden was for plaintiffs to ready, low-cost alternatives such as surgical 

Whereas when cyanide gas was the present “substantial evidence” of such garb and masks, which would accommodate 

method of execution, full viewing was exaggeration. security concerns, 

permitted (IP 769), now that lethal injec- On remand, the district court again The Ninth Circuit, having analyzed 

tion is used, restrictions were placed on found for plaintiffs (C-96- 1291 VRW,2000 all such concerns per Turner v. Safley 

the process (IP 770) to shield the identity WL 33 173913), prior to which four execu- (1987) 482 U.S. 78, agreed with the dis- 

of the executioners during “set-up” when tions were conducted with restrictions, trict court that IP 770 was thus 

they insert needles and start an initial but following which two were fully unconstitutional under the First Amend- 

saline solution intravenous (IV) flow, viewed - pending the instant appeal. ment and affirmed the district court’s 

Under IP 770, witnesses could only see The Ninth Circuit reviewed the his- permanent injunction - allowing uninter- 

the condemned prisoner after the saline toryofthe execution process dating back rupted viewing of the entire execution 

IV was switched over to the lethal cock- to 1196. It discussed at length the func- chamber process. See: California First 

tail. The question ultimately was whether tional importance of public access to Amendment Coalition v. Woodford, 299 

the First Amendment right of the public executions. Relying upon the law-of-the- F.3d 868 (9th Cir. 2002). B 

Survivors of North Carolina Jail Fire Settle for $1.94 Million 

O n January 9, 2003, Mitchell would have resulted in huge legal ex- claims against state employees. NCIC al- 

County (NC) Superior Court penses. “It was a wise business and lows a maximum $500,000 payment per 

Judge Marlene Hyatt approved a settle- economic decision, and somewhat of a claim. Although the district attorney did 

ment in which the families of the eight moral decision,” said MacLatchie. not pursue criminal charges against any- 

fatalities and the nine survivors of the The fire started when cardboard one for the fire, he expressed himself as 
May 3, 2002, Mitchell County Jail fire will boxes — which were piled up against an open minded should NCIC hearings turn 

split $1.94 million. $60,000 had already electric space heater in a wood frame stor- up new evidence of criminal wrongdoing, 

been paid as funeral expenses for the eight age shed which had been added on to William Diggs, a Myrtle Beach attor- 

victims. The settlement provides for the the back of the jail in 1965 — ignited send- ney who represents the families of four 

immediate payment of $50,000, minus ing a plume of smoke and hot gasses survivors and one fatality, said he may 

fees, to each survivor and each family of throughout the jail’s cellblocks. This was pursue a federal civil rights action. “All 

a fatality. Another $4,013 will be reim- reported in the January 2003 PLN. seventeen of these people could do that 

bursed to a law firm that paid an expert to A state Labor Department report re- in my opinion,” said Diggs, 

inspect the jail afterthe fire. The remain- leased in November 2002 said state and Mark Thomas, father of fatality Mark 

ing $1.09 million will be divided among county inspectors had failed to detect Haleen Thomas, said he had also dis- 

the plaintiffs by an arbitration panel. “serious safety deficiencies.” This in- cussed a federal lawsuit with his attorney, 

The $ 1 .94 million is close to the maxi- eluded the storage room having been built Ben Baker of Montgomery. He expressed 

mum the plaintiffs could have received without a firewall and with a combustible a belief that wrongdoing was involved, 
under state law. It is also the maximum door, roof, and shingles. The report also “1 think them paying $2 million shows 
allowed by the county’s insurance cov- noted that the Department of Health and something’s wrong here,” said Thomas, 

erage. As a part of the settlement, the Human Services failed to note the safety “The families want to know the truth. If 

county admitted no guilt and the plain- violations in its twice annual inspections, people have done wrong, they should 

tiffs relinquished the right to sue the Fire survivor Johnny Robinson and pay for what they have done.” B 

county or its employees. several families of fire victims plan to file 

Scott MacLatchie, the attorney for claims with the North Carolina Industrial Sources: Charlotte Observer, Raleigh 

the county, said that fighting the claim Commission (NCIC), which oversees News Observer, AP 
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Receipt of Federal Funds Waives Eleventh Amendment 
Immunity for Rehabilitation Act 


T he U.S. Third Circuit Court of 
Appeals has affirmed in part and 
reversed in part a Pennsylvania Federal 
District Court’s grant of summary judg- 
ment to state defendants in a prison 
employee’s claim involving the Rehabili- 
tation Act (RA) and Americans with 
Disabilities Act (ADA). 

George Koslow, a water treatment 
plant supervisor at the State Correc- 
tional Institution - Graterford 
(SCI-Graterford) injured and reinjured 
his back while on the job. SCI- 
Graterford officials refused to grant 
Koslow relief from lifting water soft- 
ener bags and climbing stairs, both of 
which Koslow claimed aggravated his 
injuries, and ordered Koslow to return 
to full work duties. Subsequently, 
Koslow was dismissed for being un- 
able to perform essential functions of 
his job. 

Koslow sued the Commonwealth 
of Pennsylvania, SCI-Graterford, and 
prison superintendent Donald Vaughn 
under the ADA, 42 U.S.C. §12101, et. 
seq., the RA, 29 U.S.C. §701, et. seq., 
and the Pennsylvania Human Rights 
Act (PHRA), 43 Pa. Stat. Ann., §951, 
et. seq. Koslow sought reinstatement 
and damages. 

The district court granted summary 
judgment to the defendants on authority 
of Board of Trustees of University of Ala- 
bama v. Garrett, 531 U.S. 356, 121 S.Ct. 
955, 148 L.Ed.2d 866 (2001). Garrett held 
that Congress invalidly attempted to ab- 
rogate States’ Eleventh Amendment 
immunity under Title I of the ADA, and 
that States’ Eleventh Amendment immu- 
nity was not waived under the RA. 
Koslow appealed. 

The Court of Appeals noted that 
SCI-Graterford received federal funds 
from the State Criminal Alien Assistance 
Program (SCAAP). The program pro- 
vides federal assistance to state prisons 
housing illegal aliens incarcerated for 
criminal offenses. The RA provides that 
a state or state institution receiving fed- 
eral funds for any purpose waives its 
Eleventh Amendment immunity from suit 
for violations of the RA, 29 U.S.C. §794. 
The court cited precedent cases holding 
that the RA’s waiver of immunity is valid. 
The appeals court held that receipt of 


SCAAP funds by Pennsylvania waived 
Eleventh Amendment immunity. “The 
Commonwealth of Pennsylvania accepted 
federal financial assistance under 
SCAAP, and provided these federal funds 
to the Department of Corrections. There- 
fore, the Commonwealth of Pennsylvania 
waived immunity for §504 claims against 
its Department of Corrections under the 
Rehabilitation Act. 

The court also rejected arguments 
that the conditions the RA places on re- 
ceipt of federal funds was an 
unconstitutional surrender of constitu- 
tional rights and rejected the claim that 
the federal funds received must be tied to 
the RA claim at issue. The court held that 
Pennsylvania could retain Eleventh 
Amendment immunity against RA claims 
by refusing to accept federal funds. By 
accepting the funds, Pennsylvania 
waived immunity. Also, the purposes for 
which federal funds are received by the 
state are irrelevant for purposes of waiv- 
ing immunity to RA claims. Receipt of 
federal funds alone is sufficient to waive 
Eleventh Amendment immunity. 


The court held also that, although 
the Eleventh Amendment and Garrett 
prohibited claims for damages under the 
ADA, prospective injunctive relief was 
not prohibited. Therefore, it was error for 
the court to dismiss Koslow’s injunctive 
relief claims. Prisoners raising claims un- 
der the RA and RLUIPA should use 
discovery to elicit details about federal 
funds received by prisons or corrections 
departments. Any funds received waive 
Eleventh Amendment immunity under the 
RA and RLUIPA. 

The appeals court reversed sum- 
mary judgment on the RA claims on 
grounds of Eleventh Amendment im- 
munity. The court also reversed 
summary judgment on Koslow’s pro- 
spective injunctive relief claims under 
the ADA. The remaining claims for 
which defendants were granted sum- 
mary judgment were affirmed. The case 
was remanded for further proceedings. 
This is not a ruling on the merits of 
Koslow’s claims. See: Koslow v. Com- 
monwealth of Pennsylvania, 302 F.3d 
161 (3rd Cir. 2002). B 


Diagnosis, Not Exposure, Triggers 
Limitation Period in HCV Action 


T he Iowa Supreme Court held in a 
workers compensation case that 
the statute of limitations in a hepatitis C 
exposure case begins to run on the date 
of diagnosis, rather than the date of ex- 
posure. 

On October 2, 1990, Diane Perkins 
was employed by an Iowa retirement fa- 
cility. On that date she was sprayed with 
blood when a shunt in a patient’s leg rup- 
tured. She had blood all over her body 
and in her mouth, eyes, and ears. Unbe- 
knownst to Perkins, the patient was 
infected with the hepatitis C virus (HCV). 

Perkins was tested for HCV on Octo- 
ber 11, 1990, and the test results were 
negative. No other testing was performed 
until late 1995 or early 1996. Those tests 
revealed abnormal liver function, but 
Perkins was not actually diagnosed with 
HCV until April 1996. 

In October 1996, Perkins filed a work- 
ers’ compensation claim. The industrial 
commissioner denied her claim, conclud- 


ing that Perkins knew shortly after the 
October 2, 1990 incident that she had 
been exposed to HCV and of the possi- 
bility that she contracted HCV. 
Accordingly, her claim was rejected be- 
cause she failed to file her petition within 
two years of the October 2, 1990 injury. 

The Supreme Court noted, how- 
ever, that none of its cases “have 
applied the rule of law announced in. 
the commissioner’s ruling, i.e., that ex- 
posure to a disease triggers a duty to 
inquire further.” Rather, the Court held 
that “the date of injury was the date 
Perkins discovered she had hepatitis C, 
April 20, 1996, the date it was diagnosed. 
It did not commence from the date she 
was exposed to it.” In so holding, the 
court noted that the Oklahoma Supreme 
Court reached the same conclusion in 
Dyke v. St. Francis Hosp. Inc., 861 P.2d 
295 (Okla. 1993), another HCV case. See: 
Perkins v. HEA of Iowa, Inc., No. 82100- 
1203 (9/5/2002). ■ 
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PLRADoes Not Apply to Challenges to Civil Commitment 


T he Eleventh Circuit Court of Ap- 
peals has held that the PLRA 
does not apply to challenges to condi- 
tions of confinement by persons detained 
under the Florida sexually violent preda- 
tor program. 

Bryant S. Troville, a Florida civil 
detainee committed pursuant to the 
Jimmy Ryce Act, Fla. Stat. ch. 394.910, 
et seq. (allowing civil commitment for 
sexually violent predators), filed suit 
under 42 U.S.C. § 1983 challenging his 
conditions of confinement. The magis- 
trate judge granted him in forma 
pauperis status, then recommended 
dismissal of the suit under the PLRA, 
42 U.S.C. § 1915(e)(2)(B)(ii), based 
upon his complaint containing “only 
generalized allegation with no effort to 
alleged what each defendant allegedly 
did or failed to do.” 

Troville filed objections to the 
magistrate’s recommendations, con- 
ceding that he failed to allege facts 
regarding each particular defendant’s 


by Matthew T. Clarke 

violations. Troville also filed a motion 
requesting leave to amend his com- 
plaint. The district court adopted the 
magistrate judge’s recommendations, 
dismissed the suit, and denied the mo- 
tion. The district court granted 
Troville’s motion to appeal in forma 
pauperis. 

The clerk of the court of appeals 
sent Troville a “notice to incarcerated 
appellant of the $ 1 05 . 00 fee requirement 
(under the full-payment provision of 
the PLRA),” 28 U.S.C. § 1915(b)(1). 
Troville sent the clerk a letter “stating 
his belief that the PLRA’s full-payment 
provision did not apply to him because 
he is a civilly committed detainee un- 
der the Ryce Act, not a prisoner.” The 
Eleventh Circuit interpreted the letter 
as a motion for clarification of weather 
the full-payment provision applies to 
civilly committed detainees. 

The Eleventh Circuit joined all of 
the other courts which have addressed 
the issue in holding that a “prisoner” 


within the meaning of the PLRA is a 
person detained “as a result of being 
accused of, convicted of, or sentenced 
for” a criminal offense. Thus, the PLRA 
did not apply to a person civilly com- 
mitted under a sexually violent predator 
program. 

Therefore, the Eleventh Circuit held 
that Troville did not have to pay a filing 
fee prior to his appeal being decided. 
Similarly, the district court could not use 
the PLRA to dismiss Troville’s complaint. 
However, the Eleventh Circuit found “no 
error in the district court’s dismissal of 
the complaint for failure to state a claim 
upon which relief may be granted.” None- 
theless, the Eleventh Circuit held that, 
under the circumstances of this case, the 
district court should have permitted 
Troville to amend his complaint. The dis- 
missal was reversed and the case returned 
to the district court with instructions to 
allow Trovirlle to amend the complaint. 
See: Troville v. Venz, 303 F.3d 1256 (1 1th 
Cir. 2002). H 


Stun Belt Prejudice Reverses California Conviction 

by John E. Dannenberg 


T he California Supreme Court 
overturned a three-strikes con- 
viction and remanded the case for a new 
trial because of the potential for psycho- 
logical prejudice from a remote-controlled 
electronic stun belt on a defendant’s de- 
meanor during testimony, where it was 
an abuse of discretion to use the belt at 
all absent a manifest need to impose it. 
James Allen Mar was convicted of inter- 
fering with a peace officer and resisting 
arrest that resulted in great bodily injury 
to the officer. Because Mar had two prior 
serious felony convictions, he was sen- 
tenced under the “Three Strikes” law to 
26 years-life. 

At issue was the prejudice that in- 
hered from requiring him to wear a 
50,000 volt stun belt, remotely con- 
trolled to disable him with an eight 
second shock. The trial court had im- 
posed the belt, over objection, because 
Mar had been reportedly physically 
violent in jail. The California Supreme 
Court held that the trial court abused 
its discretion in denying the objection 


because the record did not support a 
“manifest need” for the belt. 

While restraint at trial using shack- 
les is common, the purpose is solely to 
restrain escape from or violent physical 
disruption of the courtroom proceedings. 
Mar’s complaint was that the psychologi- 
cal trauma attending the fear of being 
shocked during testimony prejudiced his 
demeanor before the jury. The trial court 
had relied solely on court security per- 
sonnel to make the call to use the belt. 
However, the Supreme Court ruled that 
the trial court was obliged to base its de- 
termination of the need for such a step 
on facts, not rumor or innuendo, and that 
the trial court must independently deter- 
mine - based on record evidence - that 
there is a manifest need for such extreme 
measures. 

Here, the record showed there was 
no such restraint during the first day of 
trial, when two key prosecution witnesses 
testified against Mar without incident. On 
the second day of trial, when Mar was 
scheduled to testify, courtroom security 


personnel independently decided to fit 
him with the stun belt. There was no 
record evidence of manifest need for the 
belt. Indeed, the trial court, when over- 
ruling Mar’s objection, stated the belt 
would be in his best interest because it 
would help him control his conduct be- 
fore the jury. 

Since Mar’s demeanor during testi- 
mony was crucial to his defense, there 
was a likelihood the belt had some effect 
on his anxiety and ability to think while 
he testified against the police - whose 
comrades stood by in the courtroom hold- 
ing the remote control for the belt. Even 
the fear of accidental activation carried 
with it an unacceptable risk of prejudic- 
ing Mar’s demeanor on the stand, the 
court ruled. 

Absent an evidence-based manifest 
need determined in a trial court hearing, 
the use of the stun belt here was prejudi- 
cial. Accordingly, the conviction was 
reversed and remanded to the superior 
court for a new trial. See: People v. Mar, 
28 Cal.4 ,h 120; 52 P.3d 95 (Cal. 2002). ■ 
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Alabama: In April, 2003, St. Clair 
Correctional Facility guard Cedric 
Bothwell, 39, was fired after being in- 
dicted in federal court on extortion 
charges. Bothwell is accused of selling 
crack cocaine to a prisoner in exchange 
for $4,000 and when the prisoner couldn’t 
pay an additional $3,500 for another 2 
ounces of crack, Bothwell threatened the 
prisoner. The prisoner’s mother reported 
the extortion to FBI agents after Bothwell 
agreed to accept $2,000. She gave him 
the money in marked bills which was re- 
corded by the FBI. After his arrest, 
Bothwell denied selling drugs and claimed 
the FBI had “set him up.” Bothwell’s 
brother Kelvn and Cedric’s defense law- 
yer John Floyd, were also indicted on 
witness tampering charges in the case. 
Both maintain their innocence as well. 
Cedric had previously been accused of 
assaulting prisoners but those charges 
were dismissed after administrative inves- 
tigations deemed the prisoners’ account 
and injuries of being assaulted were in- 
sufficient to overcome Bothwell’s denials. 

Arizona: In July, 2003, temperatures 
in Phoenix averaged 110 degrees Fahr- 
enheit, making it the hottest July since 
records were first kept in 1 896. Over 2,000 
prisoners in the Maricopa county jail live 
year round in tents where temperatures 
reached 138 degrees. Jail prisoner James 
Zanzo said “It feels like you are in a fur- 
nace. It’s inhumane.” Sheriff Joe Arpaio, 
the malevolent buffoon who runs the jail, 
told prisoners: “It’s 120 degrees in Iraq 
and the soldiers are living in tents and 
they didn’t commit any crimes. So shut 
your mouths.” In reality, American occu- 
pation forces in Iraq live in former 
government buildings, palaces, and bar- 
racks. Only prisoners are living in tents 
in Baghdad, see below. 

Arkansas: On July 1, 2003, Danny 
Scarbrough, 29, escaped from the Cross 
County j ail in Wynne by climbing over a 
wall topped with razor wire. In the pro- 
cess of escaping, Scarbrough cut himself 
and left his pants stuck in the razor wire. 
He had been awaiting trial on metham- 
phetamine charges. 

Brazil: On August 9, 2003, 84 prison- 
ers escaped from a Rio de Janeiro prison 
through a 50 yard tunnel they dug. 

California: In June, 2003, the Na- 
tional Park Service began selling boxed 
pieces of concrete from the cellblocks of 
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the former federal prison on Alcatraz for 
$4.95 each. The project is designed as an 
alternative to moving tons of rubble off 
the island to landfills as well as to raise 
money to restore the jail cells and guard’s 
quarters which are now a popular tourist 
attraction. Park staff said the concrete 
chunks are selling at a rate of 20-30 pieces 
a day. The souvenirs are also sold online 
at www.savetherock.org. 

India: In March, 2003, Pratap Nayak, 
28, was belatedly released from jail even 
though in 1 994 he had been found inno- 
cent of the assault charges for which he 
had originally been jailed. Court and jail 
officials forgot to tell him he was free to 
leave. Nayak told media: “No one both- 
ered about me, not even my family. They 
spoiled my life.” 

Iowa: In 2003 state Senator Ron Wieck 
sponsored “tort reform” legislation, ve- 
toed by the governor, that would make it 
harder for injured plaintiffs to sue wrong- 
doers for damages. In July, 2003, it was 
revealed that Wieck is suing a dog owner 
whose dog bit him in the crotch while he 
was campaigning. Which illustrates that 
some people support “tort reform” only 
until they are injured. 

Iran: On July 1 1, 2003, Canadian pho- 
tojournalist Zahra Kazemi, died in a 
Tehran hospital after being beaten into a 
coma by Iranian police. Kazemi was ar- 
rested on June 23, 2003, and charged with 
espionage for taking photos of a prison 
in Tehran. Taking pictures of prisons in 
the Middle East appears to be a death 
defying act for journalists in the region. 
Four policemen were later charged with 
murder in her death. 

Iraq: On August 16, 2003, six Iraqi 
prisoners were killed and 58 wounded 
when unknown parties fired mortar rounds 
into the American run Abu Gharib prison 
near Baghdad. The prison holds around 
1,000 Iraqi prisoner who are housed in 
tents, just like prisoners in Arizona. 

Iraq: On August 17, 2003, American 
occupation troops shot and killed Mazen 
Dana, 4 1 , a Reuters television camera man 
who was filming the American run Abu 
Gharib prison near Baghdad. Reuters jour- 
nalist EssamNadim said Dana was filming 
a military convoy passing in front of the 
prison when American soldiers opened 
fire without warning and shot him in the 
chest, killing him on the spot. “He didn’t 
do anything. He was filming,” Nadim said. 
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Maryland: On Father’s Day, 2003, 
prison guard Charlotte Leach and Cap- 
tain Keith Butler delivered a baby boy 
born to a woman visiting a prisoner at the 
Patuxent Institution in Jessup. Leach and 
Butler received certificates of commenda- 
tion for their actions. During a visit, the 
woman, who was not identified, told Leach 
she was going into labor. When Leach saw 
the woman’s water had broken she knew 
an ambulance would not arrive in time. She 
and Butler delivered the baby on a table in 
the visitor’s gatehouse. Both Leach and 
Butler have children and admitted to some 
experience in delivery rooms, “but not like 
this we didn’t,” Leach said. Mother and 
child were fine. 

Maryland: On June 20, 2002, Marcie 
Betts, 22, a former guard at the Roxbury 
Correctional Institution in Hagerstown, 
filed a complaint with the Equal Employ- 
ment Opportunities Commission claiming 
she was wrongly fired for exercising her 
first amendment rights. Betts was fired 
by the prison after nude photos of her 
appeared on the Internet and in an uni- 
dentified “adult magazine.” She began 
working at the prison on January 15, 2003 
and was fired two weeks later. Betts also 
noted the photos were taken before she 
was hired. 

Maryland: On June 20, 2003, Caroline 
county jail guard Joseph Thompson, 25, 
was charged with having sex with female 
prisoners at the jail. Police also claim he 
exposed himself to two female prisoners 
and solicited sexual favors from them as 
well. 

Maryland: On June 26, 2003, eight 
prisoners and a guard and a motorist suf- 
fered injuries when the motorist rear ended 
the van filled with Baltimore jail prisoners 
on a work detail. Hospital officials said 
none of the injuries were life threatening. 

Massachusetts: On August 4, 2003, 
Boston immigration judge Thomas Ragno 
was placed on administrative leave for his 
behavior during a Ugandan woman’s im- 
migration hearing in June, 2003. The 
woman, named Jane, sought political asy- 
lum because her husband was killed and 
she was beaten, raped and tortured in 
Uganda. Ragno denied her bid for asy- 
lum and during the hearing said “Jane, 
come here. Me Tarzan.” Ragno has been 
an immigration judge for over 30 years. 

Massachusetts: On July 31, 2003, 
Lisa Rennie, 37, a former communications 
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technician at the Federal Medical Center 
at Ft. Devens was sentenced to six 
months probation after pleading guilty to 
one count of giving contraband to a pris- 
oner. Rennie had a sexual relationship 
with an unidentified prisoner at the facil- 
ity and gave him a cell phone “in order to 
facilitate the relationship” in June, 2001. 
Interestingly, she was not charged with 
sexual misconduct since it is a crime for 
federal prison employees to indulge in 
sexual relations with prisoners. 

Nebraska: On June 17, 2003, Larry 
Baker, 45, a guard at the Tecumseh State 
Correctional Institution was arrested af- 
ter a random search uncovered a pound 
of tobacco, rolling paper and $400 in cash 
in his lunch box. Since Nebraska banned 
tobacco products on February, 2002, it 
has disciplined 46 employees, mostly 
with warning letters. Prisoners have re- 
ceived 1,560 disciplinary infractions 
during the same period. Nebraska holds 
around 4,100 prisoners. Since the ban, 
hand rolled tobacco cigarettes sell for $3- 
12 each, factory made for $4-15 each. 
While tobacco is not illegal, bringing it 
into a state prison is a felony. Nebraska 
prison officials claim Baker is an isolated 
example of employee misconduct. How- 
ever, they do not explain how more than a 
third of the state’s prisoners obtained the 
tobacco for which they were punished if 
not through prison employees. 

New York: On July 13, 2003, 
Westchester jail guards Charles Williams, 
40, and Angelita Pulliam, 38, were arrested 
and charged with various counts of as- 
sault. After arguing all day, Pulliam used 
a knife to puncture a tire on Williams’ car, 
then cut him and accidentally cut herself. 
Williams responded by pistol whipping 
her with his revolver. Both were sus- 
pended from their jail jobs pending the 
outcome of the criminal charges. 

New York: On July 17, 2003, prisoner 
Richard Rodriquez, 31, was stabbed to 
death in the recreation yard of the Green 
Haven Correctional Facility in Stormville. 
The prison was locked down as prison of- 
ficials and state police investigate. 

New York: On June 12, 2003, 
Westchester county prosecutor Grant 
McClellan, 44, was sentenced to five 
years probation after pleading guilty to 
manslaughter for killing his 79 year old 
mother Lethea Bledsoe. Bledsoe, who suf- 
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fered from Alzheimer’s, was found dead on 
April 29, 2003, outside McClellan’s home 
where she lived in squalor. Police investi- 
gated due to the condition of her body and 
the filthiness of her bedroom, which had 
locks on the outside. Orange county pros- 
ecutors, who handled the case to avoid a 
conflict of interest claim, had sought a 
prison sentence McClellan was fired by 
Westchester county prosecutor Jeannine 
Pirro on April 30. Pirro’s husband Albert, a 
real estate lawyer, was convicted of tax 
fraud in 2000 

North Carolina: On May 22, 2003, a 
tractor trailer rear ended a van from the 
Tyrell Prison Work F arm in Columbia car- 
rying ten prisoners on a work crew and a 
driver. Everyone in the crash was injured 
including four prisoners who suffered 
serious injuries. Two prisoners spent sev- 
eral hours trapped inside the van until 
they were cut out. 

Pakistan: On July 27, 2003, 1 1 judges 
were taken hostage by prisoners while 
inspecting the Sialkot Penitentiary in 
Punjab province. The prisoners de- 
manded a bus, weapons and safe passage 
in exchange for the judges. A police offi- 
cial said the prisoners threatened to kill 
the judges if commandos were brought 
in. Commandos were promptly brought 
in and in the ensuing rescue attempt and 
gun battle, three judges and all five pris- 
oners were killed; three judges and a 
policeman were injured and the remain- 
der were freed unharmed. Police stated 
the five hostage takers were serving sen- 
tences for kidnapping people for ransom. 

Texas: On August 7, 2003, Isabella 
Wilson, 53, a 15 year employee at the fed- 
eral Immigration Detention Center in 
Bayview was arrested on charges that 
she took $70,000 in bribes to help M&M 
Supply, a local company, win $720,000 in 
supply contracts for the facility by pro- 
viding them with competitors’ bid and 
price quote information. She was indicted 
on bribery and conspiracy charges. 

Texas: OnJuly 18, 2003, Texas prison 
guard John Bennett, 40, was killed in a 
vehicle accident near the Polunsky unit 
in Livingston. Bennett was riding in a 
prison van driven by Steven Gardner, 45, 
while they delivered condemned prisoner 
Danny Bible, 51, to death row at the 
prison. A pick up truck veered out of its 
lane and struck the prison vehicle head 
on, killing its driver as well. Bible was 
being taken to death row after being con- 
victed the month before of the 1979 rape 
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murder of a Houston woman. He had 
been paroled in 1993 after serving 9 years 
after pleading guilty to the 1 984 killing of 
another woman. Bible and Gardner were 
hospitalized with minor injuries. 

Texas: On July 24, 2003, La’ Keisha 
Mackey, 22, gave birth to Ja’Kaira Herbert 
in her cell at the Tom Green County Jail in 
San Angelo after jail guards refused to 
provide her with medical attention or take 
her to a hospital. Mackey was arrested 
on July 22 on a probation violation of fail- 
ing to report to her probation officer or 
perform community service after being con- 
victed of possessing marijuana. She was 
placed in a holding cell at the jail. Eight 
months pregnant, she was denied a mat- 
tress or cot. When she told guards she 
was having contractions and needed to go 
to a hospital, she was ignored. “They didn’t 
come in there until they heard the baby 
crying,” she said. Mackey was on the toi- 
let and had given birth to the baby. 

Texas: On July 28, 2003, Bexar county 
jail guard Lou Cindy Ford, 39, was charged 
in federal court with accepting $800 from 
undercover police to deliver four ounces 
ofmethamphetamine to a jail prisoner. Ford 
took the drugs and money while in uniform 
at a local restaurant. Ford is employed by 
Wackenhut Corrections Corporation which 
runs the jail in San Antonio. 

United States: In June, 2003, a report 
by the University of Nebraska disclosed 
that in 2002 alone over a dozen children 
had been raped or sexually abused by 
police while participating in the Boy 
Scouts Law Enforcement Explorers Pro- 
gram. Over 40,000 children participate in 
the program, which is designed to encour- 
age careers in law enforcement. 

Virginia: On July 17, 2003, Olivia 
Perkins, 28, was sentenced to 60 days in 
jail after pleading guilty to two counts of 
delivering drugs in prison. Perkins was 
charged with smuggling marijuana to her 
boyfriend concealed in bibles while he 
was imprisoned in the Christianburg jail. 
Perkins claimed he needed the marijuana 
to relieve his headaches. 

Washington: On August 16, 2003, the 
Commission on Judicial Conduct repri- 
manded state supreme court justice Bobbe 
Bridge, 58, after she agreed to the terms of 
the reprimand, which stem from her F ebru- 
ary 28, 2003, arrest for drunk driving and 
hit and mn. Bridge received a deferred crimi- 
nal prosecution in exchange for entering a 
two year alcoholism treatment program. 
Bridge ran unopposed for reelection to the 
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court in 2002. As part of the agreement, 
Bridge agreed to recuse herself from drunk 
driving and hit and run cases in the next 
two years if requested. This is ironic since 
Bridge has recently authored several court 
opinions on those topics and typically rules 
against criminal defendants. 

Washington: On July 25, 2003, crimi- 
nal defense attorney Theresa Olson, 44, 
agreed not to practice law for a year as part 
of a settlement with the Washington State 
bar Association. Olson must also complete 
a psychological evaluation and complete 
a year of probation before resuming court- 
room practice. In August, 2002, Olson was 
seen by King county jail guards having 
sex with her client Sebastian Burns, 27, in 
an attorney client meeting room in the Se- 
attle jail. Burns is awaiting trial on three 
counts of aggravated murder in the 1 994 
bludgeoning deaths of a Bellevue family. 
Olson resigned from her job at The De- 
fender Association shortly afterwards. The 
Bar Association said the incident was a 
conflict of interest that harmed Burns by 
depriving him of objective counsel. Wash- 
ington is among the states whose Bar 
Associations prohibit lawyers from hav- 
ing sex with their clients. The jail punished 
Bums by placing him in segregation for 
ten days, taking 90 days of good time cred- 
its (he faces life without parole if he is 
convicted) and he can only meet with law- 
yers or visitors under surveillance camera 
supervision. King County has since sued 
The Defender Association for breach of 
contract for damages caused by delays 
in Burns’ trial and the cost of new coun- 
sel. | 


Texas state court of appeals 
as held that the pendency of 
a federal civil rights lawsuit on the same 
matter does not toll the statute requir- 
ing Texas state prisoners to file 
lawsuits in state court within 3 1 days 
after completion of the grievance pro- 
cedure. § 14.005, Texas Civil Practices and 
Remedies Code. 

Guy Allen, a Texas state prisoner, 
was in a prison bus that was involved 
in a single-vehicle accident. Allen ex- 
hausted his administrative remedies, 
then retained a lawyer. The lawyer gave 
the Attorney General (AG) notice of 
suit and an opportunity to settle the 
claim. The AG refused to settle, so the 
lawyer filed a lawsuit in federal court 
alleging that the bus driver’s speeding 
and crashing into a four- foot embankment 
resulted in Allen’s cracked collar bone, 
facial lacerations requiring 49 stitches, in- 
jured back, injured neck, and broken 
dentures. The federal court dismissed the 
suit because it involved simple negli- 
gence, an issue properly litigated in state 
court, not federal court. 

Allen then filed another grievance 
and the attorney gave the AG another 
notice of suit and opportunity to settle. 
When these went unanswered for 113 
days, he filed suit in state court. The trial 
court dismissed the suit as untimely un- 
der the 3 1 - day limitations period in § 
14:005 (b). Allen appealed pro se. 


The court of appeals held that the 
pendency of a federal lawsuit on the same 
issue did not toll the limitations period of 
§ 14.005(b). Therefore, all prisoners seek- 
ing to file a suit in state court are required 
to exhaust administrative remedies and file 
their suits within 3 1 -days after receiving a fi- 
nal answer in the administrative remedies 
procedures. In a well worded dissent. Justice 
Margaret Gamer Mirabal noted that this 
would preclude prisoners who have no intent 
of filing in state court from ever filing in state 
court should a federal judge determine that 
their claim belongs in state court. She noted 
that “here, appellant followed all the rules” 
yet still had his case dismissed. 

PLN recommends that prisoners give 
serious consideration to the proper forum 
for their suits before filing suit — especially 
when claims for injury or insufficient medi- 
cal treatment are involved. Litigants should 
also note that, whereas claims can be re- 
moved from state court to federal court 
without limitations penalties, the reverse is 
not the case. See: Allen v. Texas Dept, of 
Criminal Justice, 80 S.W.3d681 (Tex.App.- 
Houston List Dist.] 2002). | 


Blue Collar Resumes 

100s of sample resumes for jobs from art- 
ists to zookeepers! Modify to focus on your 
strengths and put your best foot forward! 

$ 11.99 

Available From PLN's Book Store! 

See Page 37 for more information. 




' Last years Subscription Madness promotion was so sucessful that PLN has decided to offer it again! PLN is offering 
' a discount on blocks of 2, 4, 6 or 10 one-year subscriptions for any person not a current subscriber that has a U.S. 
j address, whether they are imprisoned or not. Subscription Madness is the only opportunity attorneys, librarians and 
/ corrections professionals have to be provided a PLN subscription at a fraction of the normal rate of $60 per year, and for 
/ prisoner family members and concerned activists to subscribe at a steep discount from the normal rate of $25 per year, 
i Prisoner subscriptions are also less than the normal $18 per year. Check out these discounts! 


• $ 35 buys 2 one-year subscriptions ($17.50 each) 

• $ 60 buys 4 one-year subscriptions ($15.00 each) 

• $ 75 buys 6 one-year subscriptions ($12.50 each) 

• $120 buys 10 one-year subscriptions ($12.00 each) 


/ 

If you want to take advantage of Subscription Madness but are stumped for people to send them to, PLN can provide 
' names of indigent prisoners who would love a PLN subscription! Use the Order Form on the other side or a 
; separate piece of paper to order by mail, or call 206-246-1022 to order with a Visa or MasterCard. 


j No Renewals! Sorry, but Subscription Madness is for new one -year subscriptions only, and cannot be used to 
; renew or extend a current subscription. PLN is a 501(c)(3) non-profit. (Subscription Madness expires 12-31-03). 
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Seventh Circuit Reverses BOP’s Denial of 
Death Row Prisoner’s Interviews 



Prison Nation 

Edited by Tara Herivel and Paul Wright 
Published January 2003 by Routledge 

In 41 chapters by social crit- 
ics, academics, investigative 
reporters and prisoners, 
Prison Nation exposes the 
dark side of the 'Lock-Em- 
Up' legal and political cli- 
mate in the United States. 

“...an inspiring book bring- 
ing together some of the 
most important work by 
dozens of dedicated schol- 
ars and activists.” H. Bruce 
Franklin, author of Prison Writ- 
ing in 20th Century America 

Only $19.95! 

332 pages 

Order from PLN's Book Store 

See page 38 for more information 


T he Seventh Circuit Court of Ap- 
peals has reversed an Indiana 
Federal District Court’s dismissal of a 
Bureau of Prisons (BOP) prisoner’s com- 
plaint that he was unconstitutionally 
denied media interviews. 

David Paul Hammer is a BOP pris- 
oner in the Federal Death Row Unit, 
United States Penitentiary, Terre Haute, 
Indiana. Prior to March 2000, Hammer 
gave a number of news media interviews 
without incident. Following public out- 
cry over an interview given by Timothy 
McVeigh in March 2000, Warden Harley 
Lappin denied every news media request 
for an interview with Hammer. 

Hammer sued Attorney General John 
Ashcroft, Warden Lappin, and others un- 
der 42 U.S.C. §1983, claiming that denial of 
the interviews was not motivated by legiti- 
mate penological reasons but by a desire 
to censor death row prisoners. Moreover, 
Hammer alleged that the interview restric- 
tions placed on him by Warden Lappin 
were much broader than BOP rules required. 

Following screening under 28 U.S.C. 
§ 1915A, the District Court dismissed for 
failure to state a claim. The district court 
held that Hammer had no right to face-to- 
face media interviews, and that Lappin’s 
restrictions were related to penological 
interests. Hammer appealed. The defen- 
dants did not fde a brief on appeal. 

The appeals court agreed with the dis- 
trict court that Hammer had no constitu- 


tional right to face-to-face media interviews. 
Taking all well-pleaded allegations in the 
complaint as true, and drawing all reason- 
able inferences in Hammer’s favor, however, 
the appeals court ruled that Hammer stated 
a claim for relief in light of the tests of Turner v 
Safley, 482 U.S. 78, 89 (1987); and Pell v 
Proamier, 4 1 7 U.S. 817, 827-828 (1974). Un- 
der the Turner test, Lappin’s denial of all 
forms of interviews with the media (not just 
face-to-face interviews) stated a valid claim 
of unconstitutional restriction on freedom 
of speech, as pleaded by Hammer. Further, 
the district court relied on materials out- 
side the record to judge the validity of 
Hammer’s claim; this was erroneous. 

Refusing to address the merits of 
Hammer’s claims, the Court of Appeals 
held that Hammer did state a valid claim 
for relief. The district court’s dismissal 
was reversed and the case remanded for 
further proceedings. This case is pub- 
lished in the Federal Appendix and is 
subject to rules governing unpublished 
opinions. See: Hammer v. Ashcroft , 42 
Fed.Appx. 861 (7th Cir. 2002). ■ 


Seize The Day! 

You can do extraordinary things no matter 
what your circumstance. An example is 
while on Death Row PLN columnist Mumia 
Abu-Jamal wrote books and his radio com- 
mentaries were heard around the world! 
$14.99 from PLN's Book Store! 
See Page 37 for more information. 
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Prison Legal News’ Book Store 

| Fill in the boxes by each book you want to order indicating the Quantity and Amount. Enter the Total of the books on the Order Fonn. | 
j FREE SHIPPING on all book and PLN index orders OVER $25 (effective Nov. 1, 2003). A $5 mailing charge on all other orders, j 


Choose ONEFREEbookwithA4-yearPLN SuBscrapnoN! 
Legal Research OR All Things Censored OR Machinery of Death 
Legal Research: How to Find and Understand the Law, 7th ed., 

by Stephen Elias and Susan Levinkind; Nolo Press, 392 pages. $19.95. 
Comprehensive and easy to understand guide on researching the law. 
Explains case law, statutes, digest and much more. Includes review 
questions, library exercises and practice research 
problems. A must for the novice pro se litigant. 1005 |__1 

All Things Censored: Mumia Abu-Jamal, edited by Noelle Hanra- 
han, Seven Stories Press, 303 pages. $14.95. Includes seventy-five 
articles written by Abu-Jamal. Attacks capital punishment as a dis- 
criminatory practice and critiques the bloated and de- 
humanizing law enforcement system. 1040 l__l 

Machinery of Death: The Reality of America’s Death Penalty Re- 
gime, By David and Mark Dow, 304 pages. $17.95. Reveals how con- 
stitutional rights are ignored by state and federal judges 
and how innocent people end up on death row. 1043 

The Criminal Law Handbook: Know Your Rights, Survive the System, 

Attorneys Paul Bergman & Sara J. Berman-Banett; Nolo Press, 608 pages. 
$34.99. Explains what happens in a criminal case from being anested to sen- 
tencing, and what your rights are at each stage of the process. 

Uses an easy to understand question and answer fonnat. 1038 

Represent Yourself in Court: How to Prepare & Try a Winning Case, 

Attorneys Paul Bergman & Sara J. Bennan-Bairett; Nolo Press, 528 pages. 
$34.99. Breaks down the trial process in easy-to-underetand steps so you can 
effectively represent yourself in court. The authors explain I 
what to say, in court, how to say it, where to stand, etc. 1037 I 

Writing to Win: The Legal Writer, Steven D. Stark. Main Street Books, 
288 pages. $15.95. Explains the wilting of effective com I 

plaints, responses, briefs, motions and other legal papers. 1 03 5 

Law Dictionary, Random House, 525 pages. $17.95. Up-to-date law dictionary 

includes over 8,500 legpl tenns covering all types of law. Ex- 

plains words with many cross-references. 1036 |__1 

Finding the Right Lawyer, by Jay Foonberg; American Bar Assoc., 
256 pages. $19.95. Provides guidance for hiring a lawyer, including 
how to determine your legal needs, fee payments, how to 
evaluate a lawyer’s qualifications, and much more. 1015 

The Blue Book of Grammar and Punctuation, Jane Straus, 68 pages, 8- 
1/2 x 11. $11.95. Self-teaching guide on all aspects of grammar and punctua- 
tion by an educator with experience teaching English skills to prisoners. Is 
both a reference and a workbook with exercises and answers 

provided. 1046 1__| 

Everyday Letters For Busy People, by Debra Hart May, Career 
Press, 288 pages. $16.99. Hundreds of sample letters that can be 
adapted for most any purpose. Includes many letters to government 
agencies and officials. Lots of tips and guidelines for 
writing effective letters. 1048 

Prisoners’ Guerrilla Handbook to Correspondence Programs in the 
U.S. & Canada, by Jon Marc Taylor, Biddle Pub., 341 pages. $24.95. In- 
cludes contact info and outlines courses offered by over 250 education provid- 
ers. Info on high school, vocational, paralegal, law, college 
and graduate courses. One of a kind prisoner resource. 1 047 l__l 

Blue Collar Resumes, by Steven Provenzano, Career Press, 224 pages. 
$11.99. Includes hundreds of sample resumes for every type of job. Helps 
identify opportunities, what woik is best for you, and how to 
present your strengths to an employer. 1051 


#••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

Actual Innocence or Roget’s Thesauraus AND either 
Webster’s English or Spanish Dictionary FREE with a 3- 
year PLN Subscription! Be Sure and Specify Which Dictionary You Want!) \ 
Actual Innocence: Five Days to Execution and Other Dispatches from 
the Wrongly Convicted, updated pb., by Barry Scheck, Peter Neufeld 
and Jim Dwyer; Penguin Putnam, 432 pages. $9.99. Two of OJ.’s at- 
tomies explain how defendants are wrongly convicted on a regular basis. 
Detailed explanation of DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial misconduct 
and the system that ensures those abuses continue. 1030 |__[ 

Roget’s Thesaurus, 717 pages. $5.99. Over 1 1,000 woids listed alphabeti- 
cally linked to over 200,000 synonyms and antonyms. Sample sentences and 
parts of speech shown for eveiy main word. Covers all levels 
of vocabulary and identifies infonnal and slang words. 1045 

Webster’s English Dictionary, Newly revised and updated. 75,000+ 
entries. $5.99. Includes tips on writing and word usage, and has updated 
geographical and biographical entries. Includes latest 
business and computer tenns. 1033 

Spanish-English/English-Spanish Dictionary, 60,000+ entries, Ran- 
dom House, $5.99 Two sections, Spanish-English and English-Spanish. 
All entries listed from A to Z. Hundreds of new words. 

Includes Western Hemisphere usage. 1034 I 

Capital Crimes, by Geoige Winslow, 360 pages. $19.00. Explains how 

economic policies create and foster crime and how coiporate 

and government crime is rarefy pursued or punished. 1 024 |__1 

Lockdown America: Police and Prisons in the Age of Crisis, by Christian 
Parenti, Verso, 290 pages. $17.00. Documents and has first had reporting on 
law enforcement's war on the poor. Covers paramilitary 
policing and SWAT teams, the INS and prisons. 1 002 |__1 

The Perpetual Prisoner Machine: How America Profits from Crime, by 

Joel Dyer, 318 pages. $19.00. Exposes how private prisons, banks, investors 

and small companies profit from the prison industrial 

complex, and prison growth adds to revenue & profits. 1025 |__1 

Crime and Punishment In America, by Elliott Currie, 230 pages. 
$12.95. Refutes arguments in favor of prison building as a clime solution. 
Demonstrates crime is driven by poverty and discusses ~ 
proven, effective means of crime prevention. 1019 l__l 

Twice the Work of Free Labor: The Political Economy of Convict 
Labor in the New South, by Alex Lichtenstein; Verso, 264 pages. 
$19.00. History of prison slave labor in industrializing the post civil war 
Southern economy. Explains how prison slavery was an integral part of the 
American economy in the post civil war era. Puts today's 
prison slave labor practices into context. 1012 

States of Confinement: Policing, Detention and Prison, revised 
and updated edition, by Joy James; St Martins Press, 368 pages. 
$19.95. Activists, lawyers and journalists expose the 
criminal justice system’ s deeply repressive nature. 1 032 l__l 

Seize the Day! 7 Steps to Achieving the Extraordinary in an 
Ordinary World, by Danny Cox and John Hoover, 256 pages, 
$14.99. Provides 7 common sense steps to changing your expecta- 
tions in life and envisioning yourself as being a suc- 
cessful and respected person. 1052 

BOP Occupational Training Programs Directory, Bureau of Pris- 
ons. 124 pages. $10.00. Reprint of the BOP’s directory listing all 
vocational and continuing education programs available to prisoners 
in every federal prison. Includes contact info for BOP national, re- 
gional and CCM offices, and BOP facilities. Invaluable 
if considering a training or education transfer. 1053 
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Hepatitis and Liver Disease: What you Need to Know, by Melissa 
Palmer, MD, 457 pages. $14.95. Describes symptoms & treatments of 
hepatitis B & C and other liver diseases. Includes medications] 

to avoid, what diet to follow and exercises to perform. 1 03 1 

Prison Nation: The Warehousing of America’s Poor, ed. by Tara Herivel 
and Paul Wright, 332 pages, $19.95. Exposes the dark side of 

tlie U.S.’s Tock-em-up' political and legal climate. 1041 

Criminal Injustice: Confronting the Prison Crisis, by Elihu 

Rosenblatt; South End Press, 374 pages. $18.00. A] 

radical critique of the prison industrial complex. 1009 

Prison Writing in 20th Century America, by H. Bruce Franklin; 
Penguin, 1998, 368 Pages. $13.95. From Jack London to George Jack- 
son, this anthology provides a selection of some of the best] 
wilting describing life behind bars in America. 1 022 

Soledad Brother: The Prison Letters of George Jackson, by George 
Jackson; Lawrence Hill Books, 368 pages. $16.95. Lucid explanation of 
the politics of prison by a well-known prison activist. More] 
relevant now than when it first appeared 30 years ago.1016 |__j 

The Politics of Heroin: CIA Complicity in the Global Drug 
Trade, by Alfred McCoy; Lawerence Hill Books, 634 pages. $32.95. 
Latest Edition of the scholarly classic documenting U.S.] 
government involvement in drug trafficking. 1014 

No Equal Justice: Race and Class in the American Criminal Justice 

System, David Cole; The New Press, 218 pages. $15.95. Shows how 
the criminal justice system perpetuates race and class] 
inequality, creating a two tiered system of justice. 1028 

Ten Men Dead: the story of the 1981 Irish hunger strike, by David 
Beresford; Atlantic Monthly Press, 334 pages. $13.50. Relies on secret 
IRA documents and letters smuggled out from the IRA political pris- 
oners during their 1981 hunger strike at the infamous] 

Long Kesh prison in Belfast. 1006 

Acres of Skin: Human Experiments at Holmesburg Prison, Allen 
Homblum; Routledge, 297 pages. $16.00. Exposes the use of prison- 
ers in medical, commercial and military experiments] 
until the mid 1970s. 1020 


Marijuana Law: A Comprehensive Legal Manual, by Richard Boire, 
Ronin, 271pages. $17.95. Examines how to reduce the probability of arrest 
and successful prosecution for people accused of the use, sale or possession of 
marijuana. Invaluable information on legal defenses, search 
and seizures, surveillance, asset forfeiture and drug testing. 1008 1 

Prison Madness: The Mental Health Crisis Behind Bars, by Terry 
Kupers, 245 pages. HARDBACK ONLY. $25.00. Psychiatrist writes 
about the mental health crisis in American prisons and jails. Covers all 
aspects of mental illness, prison rape, racism, negative effects of long 
term isolation in control units and much more. 

Prisoners please include any required authorization! 

form for a hard-cover book with your order! 1 003 [__| 

Prison Masculinities, edited by Don Sabo, Terry Kupers and Willie 
London, Temple Univ. Press, 296 pages. $24.95. Explores how prisons 
mkror the worst aspects of society-wide gender relations.! 

Includes essays by activists, academics, and prisoners. 1039 1__| 

With Liberty for Some, by Scott Christianson, 360 pages. $18.95. 
Solidly documents imprisonment in the U.S. to the present.] 

Puts the prison system in a historical context. 1026 

The Celling of America: An Inside Look at the U.S. Prison Industry, 

edited by Daniel Burton Rose, Dan Pens and Paul Wright; Common 
Courage Press, 1998, 264 Pages. $19.95. The Prison Legal News 
anthology that in 49 essays presents a detailed “inside” look at the 
workings of the criminal justice system today. 1001 

Spanish Edition Now Available for $19.95 1044 

PLN Article Indexes provide detailed information about all PLN 
articles including title, author, issue, page number, topics covered, 
case names, and citations, the state or region covered and if it is state, 
BOP or jail specific. Can be searched on over 500 subjects, such as 
medical neglect and sexual assault. 

1990-1995 Index, over 325 pages $22.50 for any purchaser. I I I 

1996-1998 Index, over 325 pages $22.50 for any purchaser. I I I 

1999-2001 Index, over 325 pages $22.50 for any purchaser. I I I 

2002 Index, over 100 pages $10.00 for any purchaser. I I I 


NOTE! All books ordered AT THE SAME TIME as a 3 or 4 yr sub will be mailed at no charge to the same address as the sub bonus book. 

Subscription Rates: Prisoners: $9 for 6 months, $18 for 1 year, $36 for 2 yrs, $54 for 3 yrs. and $72 for 4 yrs. Non-incarcerated 
people $25 for 1 year, $50 for 2 yrs, $75 for 3 yrs and $100 for 4 yrs. All 2, 3 and 4 yr subscription bonuses are provided in addition 
to the normal 12 yearly issues. Law firms, govt, agencies and libraries $60 per year. <au subscription rates and bonus offers are valid through 12-31-03) 


Mail payment 
and order to: 

Prison Legal News 
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Seattle, WA 98117 


Purchase with a Visa or MasterCard by phone 



206 - 781-6524 


Or buy books and subscriptions online at 

www.prisonlegalnews.org 
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Buy Your Copy Today! ' 


Due to budget cuts, if 
you don’t buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your copies 
today to make sure 
you have the hands- 
on help 
you need I 

Oceana 



^Publications, Inc^j 


Know Your Rights! Get The Hands-On Guides 

™ That Have Helped Thousands 


Prisone 


tiers’ 


Self-He 


itigation Manual, 3rd Edition 



Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston and Daniel Manville, this valuable publication includes an outline of Federal and State legal sys- 
tems and relevant terminology. This essential resource will help you to understand your rights, and will 
present possible remedies. 


This publication includes: 

• Conditions of Confinement • Civil Liberties in Prison • Equal Protection of the Laws 

• Procedural Due Process • Litigation • Pre-Trial Detainees’ Rights • Action, Defenses and Relief 

• Legal Research and Writing 



This publication will help you to understand the fundamental principles of the United States legal sys- 
tem. Written by E. Allan Farnsworth, Professor of Law at Columbia University School of Law, this text 
has been required introductoiy reading in law schools for nearly 20 years. 


Yon receive coverage on: 

• Historical Background • Legal Education • Legal Profession • The Judicial System • Statutes 

• Secondary Authority Classification • Procedure • Private Law • Public Law 


Brief Writing and Oral Argument, 8th Edition us$35.oo 


This text provides guidance on the art of preparing oral and written arguments, and explains how to be 
effective and persuasive in court. One of the authors has more than twenty years of experience as a trial 
judge in the U.S. Courts of Appeals, and in this book he shares the secrets to success. 

This book includes current explanations relating to Courts of Appeals including: 

• Function • Structure • Procedures • Rules of Court • Standards of Review 

• Citing Laws in Your Arguments 


Detach this form and send payment (Check, Money Order or Credit Card) in an envelope to: 

Oceana Publications • 75 Main Street • Dobbs Ferry, N.Y. 10522-1601 


□ Prisoners’ Self-Help Litigation Manual, US$32.95 

0 - 379 - 21212-9 


□ Introduction to the Legal System of the United States, US$29.50 

0 - 379 - 21373-7 


□ Brief Writing and Oral Argument, 8th Edition, US$35.00 

0 - 379 - 20427-4 


! 

Prisoners Receive FREE Shipping and Handling - 

Please Do Not 

Send Cash 


□Check or Money Order is enclosed 
□Visa □MasterCard □American Express Card#: 
Exp. Date: / 


Signature: 


(please print) 

Name 


Address 


City State Zip 
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Bloated Prison Budget Fuels California’s 
Degenerative Incarceration Spiral 

by John E. Dannenberg 


C alifornia’s $5.3 billion prison 
spending plan was shaved only 
a miniscule $35 million in the August 2, 
2003 $ 100 billion annual state budget - a 
“budget” that is admittedly $38.2 billion 
out of balance over the next two years - 
while state vehicle registration fees were 
tripled, universities lost $480 million, K- 
12 grade school funding was slashed, 
health clinics for the aged and infirm were 
shuttered, state sales tax re-apportion- 
ment to counties was hijacked, court 
budgets were cut 10%, 800 Highway 
Patrol positions were eliminated, public 
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works projects were delayed or canceled 
and University of California tuition fees 
were increased 25%. Although the bud- 
get was a month overdue, the California 
prison guards’ 7% wage increase took ef- 
fect immediately. The first increment of a 
five year programmed 37% increase, it had 
been quietly separately signed into law 
by Governor Davis as “emergency legis- 
lation” on January 15, 2002 (Chapter 1, 
Stats. 2002) without regard for the future 
welfare of the rest of the state. 

The 37% package, representing an 
estimated $518 million annual added bud- 
get burden, is the result of the influence 
bought with multi-million dollar political 
campaign donations by the California Cor- 
rectional Peace Officers Association 
(CCPOA) - the prison guards’ union. Of 
the $77.8 million spent by Governor Davis 
in his November, 2002 reelection campaign 
[he has accepted $127 million in contribu- 
tions since 1983], $3.4 million came from 
the CCPOA - who gave another $1.5 mil- 
lion to Legislative candidates last year. The 
CCPOA, with 29,000 members paying $59 
in monthly dues, generates $20 million in 
annual revenue, but has no typical union 
costs for pensions, medical or dental plans 
[paid by the state] or a strike fund [barred 
by law]. Their most visible expenses are 
buying political influence [$9.6 million 
since 1998 alone], paying for attorneys to 
defend guards in job-related criminal and 
civil prosecutions [$4 million to defend 
Corcoran guards in fatal-prisoner-shoot- 
ing litigation, after their secret $4 million 
supplemental appropriations bill to get the 
state to pay for it was uncovered and 


stopped by irate state senators] and sup- 
porting their extensive Sacramento 
headquarters facility. 

Other notable projects include 
spending $260,000 in 2002 to defeat Re- 
publican state Assemblyman Phil Wyman 
- a vocal supporter of private prisons 
(which do not employ CCPOA guards); 
opposing community colleges giving 
higher education classes at prisons [pre- 
sumably under the theory that an 
educated prisoner won’t become a repeat 
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Bloated Budget 
(continued) 

customer]; and “persuading” then Gov- 
ernor Davis to outright close a CDC 
internal affairs investigations office in 
Rancho Cucamonga - allegedly to save 
its $956,000 annual costs - thereby end- 
ing a year-long investigation of up to 20 
guards allegedly beating five shackled 
prisoners at the California Institution for 
Men (CIM) prison in Chino on May 9, 2002. 
Two investigators, Robert Moldonado and 
Richard Feastor, filed a complaint with the 
State Board of Control charging that the 
CCPOA had intervened to hamper their 
probe of the beating. On June 5, 2003, 
CCPOA President Lance Corcoran criticized 
the Rancho Cucamonga office’s work: 
“They were an awful unit. They blew cases. 
Anything that was in the media, they went 
after. Anything that was real, they were in- 
ept.” After a five hour July 10, 2003 Capitol 
hearing on the stalled probe. Senator Gloria 
Romero said “The integrity of our correc- 
tions system is seriously in question. 
There’s a need for a real shakeup.” An 
exasperated State Senator Jackie Speier 
lamented “It’s a circus. And the tent has 
to come down.” 

Parole Policies Keep Prisons Full 

Perhaps the greatest influence by the 
CCPOA over prison budget expenditures 
- and the least well understood - is their 
direct control over parole agents (who are 
mostly union members) so as to ensure 
sufficient revocations of parole to bring 

90.000 parolees back to prison every year 
for “technical violations.” At any one 
time, approximately 40% of California’s 

160.000 prison population - or 64,000 pris- 
oners - consist of such violators. At an 
annual incarceration cost of $27,000 per 
prisoner, this amounts to a $1.7 billion 
burden on the California taxpayers each 
year based not upon the judgment of a 
court, nor the verdict of a jury, but solely 
upon the “discretion” of a Parole Agent 
I. Phone orders come down to the field 
offices directing parole agents to “sweep” 
up a given quota of parolees and return 
them to prison. Until the recent Valdivia 
v. Davis decision (206 F.Supp.2d 1068 
(E.D. Calif. 2002)) [see PLN, January 2003, 
p. 16], such parolees were denied their 
constitutional right to even a probable 
cause hearing; they were just warehoused 
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in California Department of Corrections 
(CDC) Reception Centers for months be- 
fore they received any due process of law. 
Looked at from another perspective, since 
approximately one guard is employed for 
every 5 CDC prisoners, this parolee recy- 
cling program keeps approximately 1 1,600 
of the 29,000 union members gainfully 
employed. 

Another “sacred cow” portion of the 
annual prison budget burden is the $300 
million cost of keeping 6,000 aging long- 
overdue-for-parole lifers illegally 
incarcerated. [See PLN, April 2000, p.l 
“California’s No Parole Policy.”] Of 
California’s current 25,000 lifer population, 
approximately 1,400 become initially eli- 
gible for parole each year. California Penal 
Code §3041 (a) commands that these pris- 
oners “normally” have their parole date 
fixed at this initial hearing. But due to 
purely political pressures, in fact, none 
has their term fixed at the initial hearing. 
And regardless of how cleanly these lifers 
“program,” how many trades they learn, 
how much public support they are offered 
in the form of jobs, housing and money, 
they are arbitrarily denied their statutory 
entitlement to a parole date for up to de- 
cades. In over 10,000 lifer parole hearings 
in the past four years, only about 160 re- 
sulted in terms being fixed; in all but five 
of those cases the parole was reversed 
by ex-Governor Davis, who by law may 
review all lifer parole decisions. (Not sur- 
prisingly, he reviews none of the 99.9% 
of the cases where parole is denied by 
the Board.) 

These aging lifers’ endless incarcera- 
tion employs at least another 1,100 
guards. Guards value the lifers’ contin- 
ued presence, because these hopeful 
souls make the guards’ lives immeasur- 
ably easier by maintaining the peace 
internally. At the same time, the CCPOA 
does its part to prevent their ever getting 
paroled, by sponsoring victims’ rights 
groups whose unending agenda is to 
oppose all lifer paroles. For years, such 
groups have enjoyed free office space, 
postage and telephones at the modern 
CCPOA Sacramento headquarters facil- 
ity. Today, CCPOA maintains at their office 
for Crime Victims United a macabre wall 
displaying the names of all current con- 
demned California prisoners whose direct 
appeals of their convictions have been 
affirmed by the California Supreme Court. 

The CCPOA’s lifer parole-suppres- 
sion activity comes at a great cost to the 
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California taxpayer. Today, the earth- 
quake-vulnerable eastern span of the 
famous San Francisco Bay Bridge is be- 
ing replaced by a new $2.1 billion 
structure. The $300 million spent annu- 
ally on over-incarcerating 6,000 aging 
lifers would pay outright for this crucial 
public infrastructure in seven years. In- 
stead, the public will pay a $3 bridge toll 
for 40 years to retire the bridge’s bond 
financing, while the lifers remain behind 
bars, and the budget deficit of $38.2 bil- 
lion continues to fester. 

Misbehaving Guards Kept on Payroll 

But the prison system’s drain on 
California’s budget has other notable 
sources. As many as 109 guards and other 
CDC workers have been placed on paid 
administrative leave - spanning months 
to years - while authorities investigate 
alleged misdeeds ranging from having sex 
with prisoners, to selling drugs to pris- 
oners, to putting child porn on state 
computers, to spousal abuse and man- 
slaughter. (CDC’s number of personnel 
on such paid administrative leave exceeds 
that of all other state agencies combined.) 
The current record appears to belong to 
a guard who has been collecting his full 
$55,000 pay, plus all benefits (including 
paid vacation, sick leave, pension and 
raises) since October 30, 2000. Guard 
Shayne Ziska has been under investiga- 
tion by the FBI for association with 
members of a prison gang - the Nazi Low 
Riders - an allegation he denies. But be- 
cause he has not been formally charged, 
he sits at home at taxpayer expense, while 
other guards must be hired to replace him. 
CDC spokesman Russ Heimerich has 
characterized Ziska’s stalemate as a due 
process violation. Ziska was running for 
president of the Chino chapter of the 
CCPOA when he was placed on leave. 

Another insidious element of the 
prison budget burden is eye-popping 
overtime pay. A 2002 audit revealed that 
CDC paid $ 1 10 million in overtime pay in 
the first six months of the fiscal year - $36 
million more than was budgeted for the 
entire year. With retirements exceeding 
new hires at the current pace, this over- 
time burden is projected to continue until 
2009. 

Under the new contract, a guard may 
work eight-hour shifts Monday through 
Thursday, call in sick on Friday, then fill 
in for someone on Saturday and collect a 
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day’s overtime pay. In the first year of 
this new contract feature, overtime shot 
up 27% to 5. 1 million hours, at an overall 
cost of $200 million. 

Joe Bradley, a 3 1 -year veteran prison 
guard at CIM who earned more than any 
member of the California Legislature, is 
one of 110 prison workers who earned 
more than $100,000 (not including ben- 
efits) in 2002. He basically doubled his 
salary by working 1,000 hours of over- 
time. Two guards’ pay topped that of the 
Director of Corrections. The record went 
to Guard T.L. Laudermill who worked 2,200 
hours overtime at CIM in one year to sup- 
port his seriously ill wife. He collected 
$145,000 - more than the salary of a supe- 
rior court judge or California’s attorney 
general. 

Counting guards, sergeants and lieu- 
tenants, CDC paid $200 million in overtime 
in 2002. But other staff got in on the gravy 
train, too. 176 state employees - mostly 
staff psychiatrists and doctors at state 
hospitals and prisons - earned more 
money than the Governor’s $165,000 sal- 
ary. The second highest paid person was 
Dr. Tam Bui, the surgeon and doctor at 
San Quentin State Prison. According to 
the San Francisco Chronicle, he made 
$354,754 in a 12 month period, including 
$224,566 in bonus pay for working round- 
the-clock on some days. 

Recently, the Legislature criticized a 
policy where some 300 CDC retirees 
“double-dipped” by hiring back on for 
six month periods as “retired annuitants.” 
According to CDC’s Chief Financial Of- 
ficer Wendy Still, this is “very cost 
effective” compared to hiring new em- 
ployees instead. Retirees called back to 
duty receive their full pensions, includ- 
ing 90% of their closing pay and 
health-care coverage, plus their salary 
from their prior job for the six months they 
are back at work. Some are paid to com- 
mute to their jobs. But in at least 30 known 
instances, the retirees also collected six 
months of unemployment benefits after 
their six month reemployment ended. 
Upon the Legislature’s pained inquiry, 
CDC agreed not to rehire any such “triple- 
dippers.” 

CCPOA Attacks Education Programs 

In taking the CCPOA from 2,000 mem- 
bers 20 years ago to the current 29,000 
members, former union President Don 
Novey - a former guard who “retired” at 
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age 55 in 2002 to take a $ 1 14,000 per-year 
appointment to the California Unemploy- 
ment Insurance Appeals Board - gave 
California’s politicians a lesson in spe- 
cial-interest influence. While he 
spearheaded a January 15, 2002 contract 
that gives guards a 37% raise, and 90% 
retirement pay after 30 years at age 50, 
his union championed job-protecting 
anti-prisoner-educationactivities. 

There used to be three programs at 
California’s 33 state prisons that offered 
prisoners accredited classes to earn col- 
lege degrees. Today there are only two. 
Protests by the union prompted elimina- 
tion of one at Chuckawalla Valley State 
Prison in Blythe, according to spokesman 
Lt. Warren Montgomery, ending the 
video classes for 50 prisoners. Kelley 
Brashears, president of the local CCPOA 
chapter, said such state funded educa- 
tion should go “to people in the 
community who pay taxes and may ben- 
efit from these services.” Ironwood State 
Prison, another prison in Blythe, has 280 
enrolled students (with a waiting list of 
800). Ironwood’s Warden James E. Hall 
countered “If inmates can better them- 
selves in prison, they’re more likely to 
find a job when they get out and less likely 
to go back to their predatory ways. That’s 
good for everybody.” 

Well, almost everybody. If prisoners 
don’t reoffend, guards could lose jobs. 
That thought, apparently, was so dis- 
tressing as to drive Brashears’ CCPOA 
chapter to circulate an April 23, 2003 
memo expressing its outrage at the sup- 
portive Palo Verde Community College, 
and urged union guards to boycott all 
prison-backed fund-raisers, picnics and 
other functions until the college program 
was canceled. Perhaps the ugliest indig- 
nity was the memo’s shameful instruction 
to Blythe guards to boycott all blood 
drives, too. Thus, sworn peace officers 
put job protectionism above the good citi- 
zenship role to unselfishly donate the gift 
of life - blood; presumably, they would 
let their neighbors - perhaps even their 
own loved ones - die in a medical emer- 
gency before they would let a prisoner 
try to improve himself through study. 

But even if one buys the Blythe 
union’s funds-utilization argument as 
community-spirited (Warden Hall did not 
- Ironwood’s college program survived 
the union’s assault for now), that would 
not apply to San Quentin State Prison’s 
donated college program. San Quentin is 
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Bloated Budget 
(continued) 

the beneficiary of the generosity of 
Patten College, an accredited private 
school that offers an extensive evening 
college program leading to Associate of 
Arts degrees, at absolutely no cost to the 
prison. Top quality professors teach ea- 
ger San Quentin prisoners Philosophy, 
Introduction to Religion, Ethics, Sociol- 
ogy, U.S. History, Political Science, 
Ancient World History, Algebra, Pre-cal- 
culus, Geometry, English 101 and 102, 
Communications, Spanish 101, 102, and 
103, South African Literature, Indonesian 
Literature, Chicano Literature, Psychol- 
ogy, Astronomy and much more. Warden 
Jeanne Woodford is proud of this pro- 
gram - personally attending each 
graduation ceremony with the prisoners, 
their family members and faculty. Gradu- 
ates wear caps and gowns as they receive 
their diplomas, while local TV stations 
tape and air the proceedings. 

The question has been raised that if 
guards could not get a free education, 
why should convicted felons get one? 
Patten College, a church sponsored in- 
stitution, may respond by also offering 
classes to guards. CDC guards need only 
a GED to get their job; some might well 
benefit from academic growth for future 
job placement - just like prisoners. At the 
very least, graduating guards could 
thereby hedge their bet against educated 
prisoners not returning to prison. 

In recognition of the value in edu- 
cating prisoners, California’s Prison 
Literacy Act requires prisoners to be 
trained to read at least at the ninth grade 
level. Of incoming prisoners, one half test 
below ninth grade while one third fall be- 
low fourth grade. Prisoners must attend 
remedial classes rather than work if their 
test scores are below ninth grade. GED 
programs are offered. ESL (English as a 
Second Language) classes are offered for 
the many Spanish-only speaking prison- 
ers. Vocational programs are offered at 
most prisons, and the parole board often 
requires a certificate in a trade. Standard- 
ization of education programs among 
California’s prisons, the subject of cur- 
rent Assembly Bill 1219, is designed to 
mirror similar acts in 20 other states, where 
recidivism plummeted as a measured re- 
sult. (The CCPOA’s position on AB 1219 
is not known at this time.) 
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Save a Penny, Spend Millions 

So where do CDC budget savings 
come from to offset the guards’ July 1, 
2003 7% raise in a year when the state is 
facing a massive deficit? To attempt to 
minimize a $70 million overrun from last 
fiscal year, prisons at Lancaster, Salinas 
Valley and the Substance Abuse Treat- 
ment Facility in Corcoran responded in 
June, 2003 by slamming the pens 24-7. All 
exercise yard time was canceled; work and 
education programs were curtailed; pris- 
oners were fed in their cells. After 
complaints to CDC headquarters by pris- 
oner families and the ACLU, the prisons 
backed down within a week and returned 
to normal programs. 

Other cuts include eliminating the 
position of Community Resource Man- 
ager at each prison and the Work 
Incentive Plan Coordinator. These func- 
tional responsibilities have been 
redirected to other managers. 

But a major casualty was the elimi- 
nation of vocational training programs at 
many of the state’s 33 prisons where ex- 
tended lockdowns are routine. Since 
classes there are often canceled, these 
positions were most vulnerable to the 
budget axe. The most recent information 
is that CDC’s $35 million budget “cut” in 
the 2003 budget all comes from prisoner 
education programs, where the state has 
handed out layoff notices to 318 posi- 
tions. 

Notwithstanding the CCPOA’s 
record of buying political support for its 
protectionist legislation, the state simply 
cannot afford “business as usual.” To- 
tally outside concerns regarding prisons, 
California’s electorate was galvanized 
against former Governor Gray Davis, seen 
as an indecisive executive whose timid- 
ity, on the one hand, and special interest 
loyalty, on the other hand, directly led 
California to its current economic conun- 
drum. An unprecedented gubernatorial 
recall election was set for October 7, 2003, 
wherein no fewer than 134 candidates 
vied to replace Davis. From actor Arnold 
Schwarzenegger, who claims that he can’t 
be bought, and asserts a “great discon- 
nect between the people and the 
government,” to columnist Arianna 
Huffington, who proclaimed that prison 
guards should not be paid more than 
teachers, to Green Party candidate Peter 
Camejo, who opposes the death penalty 
and proposes higher taxes on the rich to 
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erase the mammoth deficit, it is too early 
to predict how prison budgets will ulti- 
mately fare. Davis was ousted and 
replaced by Schwarzenegger. 

Even with the recent $100 billion 
“budget,” inclusive of $10.7 billion of 
bonded indebtedness saddling future 
generations with tax burdens [and ignor- 
ing California’s constitutional $300,000 
maximum debt limit], there is still an $8 
billion “hole” that will leave the state bank- 
rupt before the fiscal year ends on June 
30, 2004, unless the Tooth Fairy delivers 
a stock-market boom with lucrative capi- 
tal gains taxes. 

The challenge for California voters 
may well be to stop the degenerative spi- 
ral of ever-increasing incarceration 
spurred-on by salivating guards. A pa- 
rolee whose recovery is intentionally 
shattered by a union-fomented “sweep”; 
a lifer whose endless, purposeless over- 
incarceration devolves from union-fueled 
vigilante motivation of “victims rights” 
groups - rather than nurturing a healing 
and closure process for those victims and 
their families; an incredibly costly “three- 
strikes” law that automatically punishes 
misdemeanants more harshly than the 
punishment for murder, kidnapping, child 
molestation or rape - these are the bot- 
tomless whirlpools that suck the lifeblood 
out of California’s economic and moral 
health. 

If California’s Legislature wants to 
stop the hemorrhaging, it would be wise 
to reinvent the prison system so as to 
incentify non-recidivism, rather than fos- 
tering the present self-serving 
job-protection model that rewards recidi- 
vism. Because the guards’ 7% annual 
wage increase vastly outstrips the 2% 
economic growth rate, the ultimate end- 
game is an easily predictable mathematical 
certainty: a society consisting largely of 
prisoners and their guards. For American 
males born in 2001, 1 in 17 are projected 
to do prison time during their lives; for 
African American males, the projection is 
1 in 3. 

While the shortfall of today’s Cali- 
fornia budget may weigh in at a troubling 
$38.2 billion, the shortsightedness of the 
current recidivism-modeled degenerative 
prison system may cost the ultimate price 
- the demise of our society. | 

Sources: Los Angeles Times, San Fran- 
cisco Chronicle, Sacramento Bee, 
AlterNet, Fresno Bee, Oakland Tribune 
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From the Editor 

by Paul Wright 


outhLand Prison News was a bi- 
monthly magazine published by 
Virginia prisoner Joseph Houck. In Au- 
gust, 2003, they published their last issue 
after almost five years of publishing. I 
am saddened at their passing as it illus- 
trates the ongoing problems of the prison 
press in the United States. PLN will be 
taking over SPN’s remaining subscription 
obligations as soon as we receive their 
mailing list. SPN focused primarily on 
news from the Eastern and Southern 
states. PLN will retain its national focus 
and continue covering news and legal 
developments from all fifty states. 

We recently expanded to 40 pages 
to bring our readers still more news and 
information. Even with the expansion 
there is still plenty going on. More than 
we have room to print. Our goals for the 
next year are to increase the number of 
advertisers in PLN in order to expand our 
size further and to better determine the 
types and kind of news that you, our read- 
ers, find useful. 

A reader survey form is enclosed 
with this issue. Please take a few minutes 
to fill it out and let us know what you 
think of PLN’s content and the issues and 
news that we cover. If you like PLN the 
way it is, let us know. If there is an issue 
or topic you think merits more coverage, 
let us know. Likewise, issues that merit 
less coverage. In January or February we 
will tabulate all the results and report what 
our readers have to say. Please try to re- 
turn all survey responses by the end of 
the year. Knowing what news readers 
want and can use allows us to better use 
our limited print space. 

This issue also contains PLN’s Fall 
fund-raiser. If you believe in an indepen- 
dent, penal press that stands up for the 


rights of prisoners and publishers want- 
ing to communicate with prisoners, this 
is your chance to do so. Like The Nation 
says, subscribing to our principles isn’t 
enough. PLN is almost solely supported 
by its readers and advertisers. All dona- 
tions received go into producing the 
magazine and ensuring readers receive it. 
The latter frequently includes state wide 
censorship suits to ensure prisoners can 
receive PLN. Don’t think that small dona- 
tions are unwelcome. Quite literally, every 
donation, no matter how small, helps. If all 
you can afford is a stamp or two, send it. If 
every reader who receives the reader sur- 
vey sent us two stamps it would pay for 
the cost of the printing. We are sending 
the survey and fundraiser with this issue 
of PLN to cut unneccessary expenses 

PLN continues expanding the num- 
ber of books that it distributes. With the 
holidays approaching, a gift subscription 
to PLN or a PLN book make fantastic gifts 
for both the person who has everything 
and the prisoner who can otherwise re- 
ceive nothing. PLN’s Subscription 
Madness campaign is in full swing this 
year. Consider sponsoring a PLA'gift sub- 
scription at our incredibly low rates now. 
Don’t know anyone to give a gift sub- 
scription to? Consider opinion makers 
(journalists, legislators, etc.) in your com- 
munity; local school or public libraries; 
and friends and family. Or you can specify 
if you would like gift subscriptions to go 
to women prisoners, prisoners on death 
row, or control units, or others. PLN also 
frequently receives requests for subscrip- 
tions from prisoners unable to afford them 
if you don’t have anyone to send a gift 
subscription to. 

Enjoy this issue of PLN and encour- 
age others to subscribe. | 
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Washington Mail Ruling Published 


We reported in the September 2003 
issue on a suit brought by PLN where 
the court issued permanent injunctions 
ordering the Washington DOC to deliver 
all bulk mail and catalogs sent to Wash- 
ington prisoners and to provide due 
process to the sender and intended re- 
cipient when mail to Washington 
prisoners is censored. The injunctions 
went into effect on August 1 7, 2003 . 


The Court’s ruling has been pub- 
lished at Prison Legal News v. Lehman, 
272F.Supp.2d 1151 (WD WA2003). The 
DOC has filed an interlocutory appeal 
of the injunctions. PLN’s claim that the 
Washington DOC’s censorship of court 
rulings, settlements and verdicts that it 
sends to Washington prisoners is un- 
constitutional is stayed pending a ruling 
by the court of appeals. 
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Pro Se Tips and Tactics: Magistrate Judges in Federal Court 


I f you are representing yourself in 
federal court, you should become 
familiar with how prison cases may be 
handled by magistrate judges. This col- 
umn looks at magistrate judge authority in 
federal cases, and at a recent Supreme Court 
case about magistrate judge procedure, 
Roell v. Withrow, 123 S.Ct 1696 (2003). 

Article III, Magistrate Judges, 
and Prison Cases 

The U.S. Constitution provides that 
people who file civil suits in federal court 
are entitled to what is called an “Article 
III Judge.” Article III of the Constitution 
says that the “judicial power” of the U.S. 
government is exercised by judges who 
“hold their offices during good behav- 
ior. . This has been interpreted to mean 
judges sitting for life who have been ap- 
pointed by the President and confirmed 
by the Senate, and so parties in federal 
court have a right to this kind of judge in 
most cases. An “Article III Judge” is what 
is commonly known as a “federal district 
judge,” and I will use the term “district 
judge” in this column. 

The workload for district judges is 
very heavy in many districts, and so Con- 
gress has provided for help for district 
judges in the form of magistrate judges. 
28 U.S.C. § 636. Magistrate judges are 
not appointed by the President, but in- 
stead by the district judges. 28 U.S.C. § 
63 1 . Magistrate judges sit as judges in 
so-called petty (relatively less serious) 
criminal cases in which there is no right 
to a district judge, and they can also pro- 
vide help in other cases as well, including 
some civil cases in which there is a con- 
stitutional right to a district judge. There 
are many ways in which magistrate 
judges can do work in various kinds of 
cases, but in cases involving prisons and 
jails, the work of magistrate judges takes 
primarily two forms. 

Assignment of Prison Cases to 
Magistrate Judge for Report and 
Recommendation 

A district judge may assign a prison 
conditions case (or a habeas corpus case) 
to a magistrate judge to preside over cru- 
cial parts of the case - including holding 
hearings to take evidence - and to make 
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a “report and recommendation” to the 
district judge, with the district judge mak- 
ing the final decision on the case. 28 
U.S.C. § 636(b)(1)(B). In this kind of case, 
the district judge has the final power to 
decide the case “de novo” (without hav- 
ing to follow the magistrate judge’s 
recommendation), which preserves the 
parties’ right to have an “Article III Judge” 
make the final decision. 

But the magistrate judge has a lot of 
power in this kind of case. The magis- 
trate judge hears the evidence and makes 
a recommendation about what the “find- 
ings of fact” should be, as well as what 
the final ruling should be. The parties, if 
they disagree with the magistrate judge’s 
proposals, must file papers showing the 
district judge where the magistrate judge 
made a mistake. 

There are some things that are cru- 
cial to remember about this kind of 
assignment of a case to a magistrate judge 
for a “report and recommendation.” The 
district judge does not have to ask you 
or any other party to the case whether 
you agree to this kind of assignment to a 
magistrate judge, the district judge can 
just assign it. And, most important, once 
the magistrate judge makes a “report and 
recommendation” to the district judge, 
advising that judge what to do with the 
case, you must make detailed objections 
to the “report and recommendation” on a 
short time frame. (The statute says ten 
days, 28 U.S.C. § 636(b)(1)(C), but in 
many districts you will be given a little 
longer by local rule.) If you do not make 
specific objections to every proposed fact 
and proposed legal recommendation with 
which you disagree, the judge does not 
have to decide whether to change that 
part of the report and recommendation. 

Note that, as part of objecting to a 
magistrate judge’s recommendations, you 
can ask the district judge to do a number 
of different things. You can ask that the 
district judge simply rule in your favor, of 
course, but there are other possibilities: 
Under 28 U.S.C. § 636 (b)(1)(C), the district 
judge has full power over this kind of case, 
and “may accept, reject, or modify, in whole 
or in part. . .” the magistrate judge’s “find- 
ings or recommendations,” and “may also 
receive further evidence or recommit the 
matter to the [magistrate judge] with in- 
structions.” The “instructions” the statute 
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refers to could be a request for additional 
findings of fact, an order to take further 
evidence, an order to reconsider on a legal 
issue, or almost any other thing the district 
judge wants the magistrate judge to do. 
The point is that the district judge has a 
number of options and is the final 
decisionmaker in this type of case. 

It is certainly possible to persuade a 
district judge to change the recommen- 
dation of a magistrate judge; that 
happens fairly often. And it is very im- 
portant that you make specific objections 
to everything you would like the district 
judge to change, even if you do not think 
the district judge will overrule the magis- 
trate judge’s recommendation. If you 
don’t make specific objections and you 
decide to appeal the judgment, you may 
not be able to complain to the Court of 
Appeals about any parts of the magis- 
trate judge’s recommendation to which 
you did not object. So you must always 
file specific written objections whenever 
you think the magistrate judge has erred. 

Consent of the Parties to Allow the 
Magistrate Judge to be the Judge 

If all the parties to a case consent, a 
magistrate judge can be assigned to pre- 
side over an entire case, including trial, 
and make the final decision (or enter a 
judgment on a jury verdict). 28 U.S.C. § 
636(c); Fed. Rule Civ. Proc. 73. In this 
scenario, the parties agree to waive their 
constitutional right to a district judge and 
ask that a magistrate judge hear the case 
and enter a final judgment, which can then 
be appealed directly to the Court of Ap- 
peals. If all parties do not consent, the 
case will be heard by a district judge. 

The remainder of this column dis- 
cusses details about this second kind of 
magistrate judge case - a civil case in 
which all parties have consented to have 
the magistrate judge exercise full judicial 
authority. 

Why Would I Want To Consent To A 

Magistrate Judge To Hear My Case? 

The main reason that many parties 
have for consenting to trial before a magis- 
trate judge is that it will save time. Most 
district judges have very heavy caseloads, 
and so if the parties consent to a magis- 
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trate judge there will often be a much 
quicker trial. Depending on the district, 
trial before a magistrate judge could start 
a year or more sooner than the same trial 
would start if the parties insist on a dis- 
trict judge. 

The other reason you might have for 
consenting to a magistrate judge is if you 
believe that the magistrate judge will be 
a better judge for your case. You get to 
decide which of two judges you would 
rather have hear your case, the district 
judge or the magistrate judge. (You don’t 
have full choice, of course: You can insist 
on the district judge as your constitutional 
right, but can’t insist on the magistrate 
judge unless the other side agrees.) So, 
you should try to decide, based on infor- 
mation you might be able to gather on how 
the two judges have conducted other 
cases (or how they have been so far in 
your case), which one you would rather 
have. If the district judge has a reputation 
for great fairness and courage, go with the 
district judge; if the magistrate judge ap- 
pears to be the one that would give you 
the best trial, try to get the other parties to 
consent to the magistrate judge. 

Consent to Trial by a Magistrate Judge 
Can Be Shown By Conduct 

The U.S. Supreme Court recently 
held in a prison case that a party’s con- 
sent to a full trial before a magistrate 
judge does not necessarily have to be in 
writing, or even stated orally, but can be 
inferred from a party’s conduct. In Roell 
v. Withrow, 123 S.Ct. 1696 (2003), a 5-4 
majority of the Court held that the defen- 
dants in a jury trial consented to a trial 
they participated in that was presided 
over by a magistrate judge. Withrow in- 
volved a case brought by a prisoner pro 
se (Withrow) against Texas prison offi- 
cials, claiming he had been denied 
constitutionally adequate medical treat- 
ment. Withrow and some of the defendants 
specifically consented in writing that a 
magistrate judge could hear the case. But 
some of the state defendants (who were 
represented by counsel) remained silent, 
even when the magistrate judge said in 
open court that all parties had consented. 
The state defendants won the jury trial 
against Withrow, and he appealed. The 
Court of Appeals raised on its own motion 
the question whether there should have 
been clearer consent to the trial by magis- 
trate judge, and eventually the district 
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court and the court of appeals said that 
there was no valid consent by all parties. 

The majority in the Supreme Court 
disagreed, and said that by participating 
in the trial and remaining silent when the 
magistrate judge said all parties had con- 
sented, the state defendants did validly 
consent to the trial conducted by the 
magistrate judge. (In making this ruling, 
the Court strangely suggested that pro 
se plaintiff Withrow was partly at fault for 
the failure of state defendants represented 
by counsel to say whether they consented, 
because a local court rule required that 
the plaintiff make sure that all parties state 
whether they consent.) 

The four-justice dissent strongly 
criticized the majority’s analysis, point- 
ing out that constitutional rights such as 
the right to an “Article III Judge” usually 
cannot be waived by inference or con- 
duct, but must be clearly expressed in 
writing or in open court. The dissent also 
cited Fed. Rule Civ. Proc. 73(b), which re- 
quires the parties to “execute” (meaning 
write down and sign) a consent. Finally, 
the dissent discussed how vague a “con- 
sent by conduct” rule is: It raises 
questions about how much “participa- 
tion” in a trial being conducted by a 
magistrate judge is enough; whether con- 
sent will only be found if (as in Withrow ) 
there is both participation and silence 
when a magistrate judge says “all parties 
have consented;” etc. 

What were the defendants in 
Withrow up to when they remained silent 
about their consent to the magistrate 
judge? Were they thinking that if they 
lost the jury trial, they would appeal on 
the basis that they had never specifically 
consented to the magistrate judge? This 
could be a “background” reason that the 
Supreme Court ruled that consent could 
be shown by conduct: The Court did not 
want to allow the losing party to later claim 
that an entire trial was conducted with- 
out consent to the magistrate judge. The 
irony is that the same state defendants 
who may have been playing exactly that 
game, but happened to win the jury trial 
against pro se prisoner plaintiff Withrow, 
then successfully persuaded the Supreme 
Court that they had consented by con- 
duct. 

The most important lesson you must 
take from Withrow is to make sure you 
want a magistrate judge to hear your case 
before you get into a trial being conducted 
by a magistrate judge. If you are repre- 
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senting yourself and you allow yourself 
to become involved in a trial conducted 
by a magistrate judge without saying one 
way or another whether you consent, it 
is likely that under Withrow you will be 
found to have given “consent by con- 
duct.” Remember you do not have to 
consent to a magistrate judge, and so if 
you do not want a trial by magistrate 
judge, make sure you say you want a dis- 
trict judge to hear your case. 

As always, this column discusses in 
a general way legal topics that are com- 
plicated, and this column is not legal 
advice for your specific case. You must 
always do your own legal research based 
on the facts of your own case. | 

John Midgley is an attorney for Colum- 
bia Legal Services in Seattle. 
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South Carolina Cuts ACA Accreditation at Four State Prisons 


I n a move that would purportedly 
tave the state about $250,000 an- 
nually, a South Carolina Corrections 
Department official on April 13, 2003 an- 
nounced they would cancel accreditation 
contracts at four state prisons, including 
one maximum-security institution. 

Corrections Department director Jon 
Ozmint said the cuts were necessary due 
to state budget restrictions. The cuts are 
the latest in a series of cost-saving moves 
for a prison system that is said to be ex- 
periencing a $28 million deficit for the 
fiscal year ending June 30. 

Ozmint said he plans to replace the 
accreditation process with what he says 
will be “tougher” in-house inspections. 
Before the announced cuts, all but two of 
South Carolina’s prison were accredited 
by the American Correctional Association 
(ACA). The ACA conducts scheduled 
inspections, and then offers their seal- 
of-approval for those prisons that meet 
their standards. ACA auditors also pur- 
port to monitor a prison’s strengths and 
weaknesses aiming to improve operations 
for both staff and prisoners. The result is 
supposed to be improved prisons with 
standards monitored and enforced by an 
outside agency. 

Currently the cost of ACA accredita- 
tion is $7,200 per prison in South Carolina, 
compared to $8,200 per prison in other 
states. The estimated $250,000 in savings, 
officials say, stems not only from saving 
the fees payed to the ACA, but also from 
the additional costs and staff time needed 
to bring a prison up to ACA standards. 
Corrections chief of staff Richard Stroker 
said it costs the state $140,000 to accredit 
each prison. He said the cost varies widely 
from prison-to prison, depending on its 
age its security level. Stroker noted that 
the cost of maintaining ACA standards is 
$90,000-$ 100,000, with staff time costing 
$35,000-$40,000 per prison. Others, like 
ACA’s Bob Verdeyen, a former warden, 
say those numbers are inflated. “They 
sound high to me,” he said. 

In late March 2003, Ozmint an- 
nounced he slashed 148 jobs, mostly out 
of the prisons’ education programs, and 
that about 1,500 full- and part-time em- 
ployees have been laid off since budget 
cuts began in June 2001 . Ozmint said that 
20 percent of the agency’s maintenance 
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budget will be saved by cutting accredi- 
tation at the four prisons. “We’re going 
to spend [the money] on maintenance on 
29 institutions instead of four,” Ozmint 
said. 

The four prisons losing their ACA 
accreditation are Perry, the state’s small- 
est maximum-security facility with 1,058 
prisoners; McDougall, a medium-security 
prison with 569 prisoners; and two mini- 
mum security institutions, Walden and 
Watkins, with 372 and 212 prisoners, re- 
spectively. 

Ozmint claims the accreditation pro- 
cess became unnecessary because those 
prisons were already exceeding standards. 
Why “pay someone to tell you you’re 
meeting standards you already exceed?”’ 
Ozmint asked rhetorically. He added that 
unannounced in-house inspections will 
be more effective than ACA’s announced 
inspections. 

Many don’t agree, however. “There’s 
no watchdog,” complains Mike Davis of 
U.S. Risk Underwriters, a company that 
manages insurance for private prisons. 
Even former South Carolina prisons di- 
rector Bill Leeke expressed skepticism 
about self-inspections. 

“That’s fine to do self-evaluations, 
but it won’t replace a national certifica- 
tion process by any means,” said Leeke, 
who brought the accreditation process 
to South Carolina during his 19 years as 
director of South Carolina’s prisons. 

Verdeyen, ACA’s accreditation direc- 
tor, said accreditation helps prisons 
reduce costs in several areas that aren’t 
obvious, but can actually save a prison 
money, even after including ACA’s ac- 
creditation fees and the internal costs of 
maintaining standards. Verdeyen said 
accreditation helps reduce insurance pre- 
miums and can help defend against some 
prisoner lawsuits. 

“It doesn’t guarantee that you won’t 
be held liable, but logic tells me that we 
would have been sued more times” if not 
ACA accredited, Verdeyen said, in refer- 
ence to his 1 1 years as a federal prison 
warden. And U.S. Risk Underwriters state 
that ACA accreditation can reduce insur- 
ance premiums by 10 percent at 
privately-insured prisons. 

But Stroker counters that ACA ac- 
creditation standards provide no 


protection in court. “I don’t know of a 
case that a judge said ‘Because you meet 
ACA standards. I’m dismissing the 
case,”’ said Stroker. 

Leeke, though, points out that ac- 
creditation helps prisons fight lawsuits 
by documenting good faith efforts to im- 
prove conditions. 

Gaston Lairey, a Columbia, South 
Carolina lawyer whose prison condi- 
tions lawsuits have prompted 
numerous changes in the past 20 years 
— including his 1982 overcrowding suit 
that prompted the release of hundreds 
of South Carolina prisoners and led to 
much improved prison medical care — 
said he is sympathetic to Ozmint’s di- 
lemma, but that ACA standards don’t 
make or break cases. In addition, Lairey 
points out that ACA accreditation isn’t 
as helpful at maintaining high standards 
as it once was. He said that things be- 
gan changing in the 1990s when the 
ACA was forced to water down its stan- 
dards in response to pressure from the 
federal and state prison officials, which 
fund the ACA with tax dolloars. 

And even though tax dollars are 
used to fund the ACA, it is widely 
known that the ACA often acts as the 
lobbying and public relations arm of 
prison officials. Others are quick to note 
that some of the worst and most brutal 
prisons in the country -Lucasville, OH; 
Starke, LL; and Angola, LA — are ACA 
accredited. Critics accuse the ACA of 
“selling” accreditations, noting that 
there is no known case of a prison pay- 
ing the ACA’s fees and then not being 
accredited by them. 

Questions persist, however, as to 
the logic of cutting accreditation con- 
tracts at only four prisons out of 27. If 
it is such a cost saving measure, why 
not cut accreditation at all 27 prisons? 
And why were those four particular 
prisons chosen for de-accreditation? 
Either accreditation is useful and 
needed at all prisons, or not useful and 
needed nowhere. Ozmint indicated that 
he wanted one-year extensions on the 
ACA contracts for 1 1 of the state’s pris- 
ons that come up for renewal on July 1. 
■ 

Source: The State (Columbia, S.C.) 
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World Court Orders U.S. to Stop Executing Mexicans 

by Matthew T. Clarke 


O n January 5, 2003, Mexico ap- 
plied for an injunction from the 
International Court of Justice, or World 
Court, to halt the execution of 54 of its 
citizens by the United States. Mexico 
claimed that none of them had been ac- 
corded their rights under Articles 5 and 
36 of the 1936 Vienna Convention of Con- 
sular Relations, which requires local 
officials to immediately inform an arrested 
foreign nation of the right to contact and 
enjoy free and privileged communications 
with the foreign person’s consular offi- 
cials. 

“All of the relevant paragraphs used 
‘shall’ language and they don’t say, 
“Wouldn’t it be nice if a signatory did 
this?”’ said Jordan Paust of the Univer- 
sity of Houston Law Center. “This 
language expressly talks about human 
rights. I don’t think the United States 
generally disagrees with this. As a mat- 
ter of treaty law and generally within the 
domestic legal federal process, these 
treaty obligations are self-executing. Your 
laws must provide full effect, and if they 
don’t, you’re in violation of the treaty.” 

On February 5, 2003, the Interna- 
tional Court of Justice at the Hague, 
Netherlands, issued an injunction order- 
ing the United States to stay the 
execution of the three Mexican citizens 
at greatest risk of being executed before 
the lengthy case can be decided. 
Osvaldo Torres Aguilera is awaiting ex- 
ecution in Oklahoma. Cesar Fierro Reyna 
and Roberto Moreno are on Death Row 
in Texas. None of the three has a set ex- 
ecution date. 

On February 6, 2003, a defiant Texas 
flaunted the World Court’s authority. 
“According to our reading of the law and 
treaty, there is no authority for the fed- 
eral government or this World Court to 
prohibit Texas from exercising the laws 
passed by our legislature,” said Gene 
Acuna, spokesman for Texas governor 
Rick Perry. 

Twice in the past the World Court 
attempted to force a stay of execution 
while it decided this issue. In those cases, 
the United States ignored the orders and 
executed the prisoners, claiming that the 
executive branch of the federal govern- 
ment was unable to stay a state execution. 
In this case, the World Court’s order is 


more strongly worded than previous or- 
ders. The order clearly states that it is 
binding. 

“The injunction is actually more 
strongly worded and says that the U.S. 
must take not just all measures at its dis- 
posal, but all measures necessary to 
ensure these people are not executed,” 
says Steven R. Ratner of the University 
of Texas Law School. 

In issuing the injunction, the unani- 
mous 15-member International Court of 
Justice rejected U.S. arguments that it 
would be a de facto prohibition on ex- 
ecuting Mexican citizens that would 
interfere with U.S. sovereign rights and 
federalism. Sandra Babcock, attorney for 
Mexico, noted that it would set a danger- 
ous precedent that could only bode ill for 
Americans accused of crimes in other 
countries if the United States ignored the 
ruling. 

This takes place against a back- 
ground of highly charged emotions in 
Mexico, where it is generally believed that 
the U.S. death penalty is applied dispro- 
portionately to Hispanics and other 
minorities. The death penalty and life sen- 
tences are unconstitutional in Mexico. The 
United States has an abysmal record of 
flouting the orders of the World Court and 
other international bodies, and frequently 
attempts to block treaties on human 
rights. In May, 2002, the United States 
withdrew from a UN plan to create an in- 
ternational war crimes court. 

In July 2002, the United States at- 
tempted to block a vote on a UN plan to 
enforce the United Nations Convention 
Against Torture. The U.S. feared that the 
Optional Protocol would lead to UN moni- 
tors visiting U.S. prisons in the aftermath 
of 9-1 1. The U.S. was joined by such no- 
table countries as China, Cuba, Egypt, 
Iran, Lybia and Sudan in opposing the 
Optional Protocol. 

The Optional Protocol to the ten-year 
old UN Convention Against Torture was 
put forward by Costa Rica and supported 
by the European Union, many Latin 
American, Caribbean, and African coun- 
tries. It creates an international body of 
experts attached to the UN Committee 
Against Torture with the mandate to visit 
places of detention, monitor them, and 
ensure that prisoners are not tortured. 


The U.S. attempted to prevent its adop- 
tion by asking that the text be reopened 
and subjected to further consultations. 
However, the U.S. proposal was voted 
down 29-15, with 8 abstentions, and the 
plan was adopted by a vote of 35-8 with 
10 abstentions in the UN Economic and 
Social Council (ECOSOC) on July 24, 
2002 . 

On September 27, 2002, the Inter- 
American Commission on Human Rights, 
a seven-member panel of the Organiza- 
tion of American States, invoked an 
emergency procedure ordering the United 
States to take immediate steps to protect 
the rights of immigration detainees incar- 
cerated in a massive post-9- 1 1 sweep. The 
International Human Rights Law Group, 
a Washington, D.C. -based human rights 
organization filed the case on behalf of 
dozens of INS detainees — Muslim men 
of Arab or South Asian descent — who 
have not been charged with or accused 
of terrorism. They are willing to leave the 
U.S. but are being detained on the pre- 
sumption that their links to terrorism might 
be proven in the future. The Inter- Ameri- 
can Commission on Human Rights has 
previously noted that the United States 
has neither shown any basis under do- 
mestic law or international law for the 
detainees’ continued detention, nor re- 
sponded to the detainees’ allegations of 
verbal and physical abuse during their 
detention. | 

Sources: National Law Journal, Seattle 
Times, Los Angeles Times, Associated 
Press 
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Over 600 Prisoners Brutalized by New Jersey Prison Guards 

by Gary Hunter 


O n April 25, 2003, acting Attor- 
ney General Peter C. Harvey an- 
nounced he would reopen a criminal 
investigation in which New Jersey prison 
guards reportedly brutalized over 600 pris- 
oners. 

When guard Fred Baker was 
stabbed to death in 1997, by prisoner 
Steven Beverly, at the medium security 
Bayside State Prison, all state prison 
facilities were placed on lockdown. 
What happened during that lockdown 
was a crime. 

Surveillance tapes show one pris- 
oner bouncing from step to step as 
guards dragged him down a steel stair- 
case. Another prisoner, dragged along 
the floor by guards, asked to be al- 
lowed to walk; a supervisor ordered, 
“Don’t pick him up, drag him. I want 
him drug along the floor, just like that, 
like a pig.” Still other tapes reveal pris- 
oners with various cuts and bruises 
from their beatings. 

Eventually, reports of the brutality 
began to leak beyond the walls of 
Bayside. Ombudsman Maggie Aguero 
approached warden Scott Faunce with 
prisoners’ allegations of physical per- 
secution. Faunce claimed these 
prisoners had probably been fighting 
or had fallen against their bunks. 

“I believe that Mr. Faunce was in 
denial,” Ms. Aguero said. 

Ms. Aguero recently told prisoners’ 
attorneys that she was also approached 
by several guards who verified that pris- 
oners were being beaten but at the time 
were reluctant to come forward. 

Now, five years later, the prisoners’ 
lawsuit has moved to the front burner and 
more guards are selling what they know. 

Ali Mesghai, a Bayside guard, told 
how prisoners were forced to walk 
down the hall single file, heads down 
and hands unmoving at their side. 
“They could not drag their feet. If they 
tripped or stumbled, they got a beat- 
ing,” he said. 

Wilbert Jones was a prisoner and vic- 
tim of the two month ordeal at Bayside. 
Jones was a minimum security prisoner 
at Southern State Prison brought to 
Bayside to cook and clean during the 
lockdown. As he took out the trash one 
day he was accosted by a Bayside guard. 


“He says ‘what are you doin out 
here,”’ Jones recalls. “He pushes my 
chest twice. After the second time he 
pushes my chest, he starts swinging a 
stick at me. I am trying to shield the 
stick with my arms. It keeps hitting my 
arms.” More guards ran to the scene. 
“I fall to the ground,” recalls Jones. “I 
am kicked, punched. I ball up as much 
as possible.” 

Five years later Jones can still point 
to injuries he sustained in that beating. 
Additionally, Jones, who was up for pa- 
role at the time, was charged with refusing 
to obey orders, placed in solitary con- 
finement for 180 days, and forfieted his 
chance to go home. 

Like the rest of his fellow prisoners 
Jones’ testimony was discounted. But in 
an unexpected turn of events, a recent 
interview turned up an eyewitness. 

Helen Artis knows who was being 
beaten. She only remembered a group of 
guards rush past her and begin kicking 
and pummeling a prisoner who had been 
carrying a load of garbage from the 
kitchen. 

Ms. Artis told interviewers, “During 
the time they were beating him -and this 
is something I will never forget — he was 
howling like an animal, screaming, ‘I 
haven’t done anything, I haven’t done 
anything.’” Not that it mattered, she said, 
“They were going to beat him anyway. 
They were going to get someone.” Ms. 
Artis retired in 2000. Her testimony al- 
lowed New York Times reporters to 
validate Jones’ story. This incident is 
bolstered by the unrelated testimony of 
other prison employees including a nurse 
who claims to have treated hundreds of 
prisoners who had been beaten by guards 
and investigators who were forced to 
change their reports. 

Jesse Rojas, departmental ombuds- 
man at the time of the lockdown, told 
attorneys for the prisoners in a deposi- 
tion that she had personally observed 
numerous prisoners with cuts and 
bruises. Despite reports to her supervi- 
sors the beatings and abuse continued. 

In a memo to her supervisor Ms. 
Rojas wrote, “I advised [deputy warden 
Charles Ellis] that I suspected physical 
abuse of inmates was widespread 
throughout the facility.” Rojas described 


the actions of the guards as “criminal.” 
Ellis denied receiving any reports from 
Rojas. 

Internal records reveal that like 
Rojas, six other ombudsmen also fded re- 
ports of beatings and abuse at Bayside. 
Deborah Kopp Davey was a senior inter- 
nal affairs investigator at the time of the 
incident. While she did not work on the 
Bayside investigation personally, Davey 
recalls how other investigators com- 
plained of being forced to change their 
official reports by department headquar- 
ters. One of those investigators was Dan 
Riggins. 

“He was complaining about, you 
write a report concluding something hap- 
pened and they destroy it,” Davey said. 
“They want reports changed, they were 
ordering reports changed. Dan was very 
clear that some of these inmates really 
got the worst of it.” 

Adrian Torres, a Bayside prisoner, 
recounts an ordeal where prisoners were 
forced to kneel in the gym for hours. Any 
movement, any sound resulted in a beat- 
ing. 

“You had inmates urinating in their 
clothes,” he said. “They made it clear: 
If you turn your head, if you lift your 
hand up, if you even say anything, they 
were going to beat you up.” 

Jack Terhune was corrections com- 
missioner and in charge of the 
investigation at the time. In November 
1998, Terhune concluded that there was 
“no supporting evidence” to prisoners’ 
claims of brutality and closed the in- 
vestigation. He later told the New York 
Times that he had never received spe- 
cific details or seen any videos of 
incidents during the lockdown. 

Even the F.B.I. ignored pleas for help 
from prisoners. Files obtained through the 
Freedom of Information Act show that 
only one agent made one phone call to 
Bayside in response to prisoners com- 
plaints. The agent concluded from that 
single call that no outside investigation 
was warranted. 

Now, five years later, evidence 
and phone calls are becoming more 
plentiful than anyone ever imagined. 

■ 

Source: New York Times 
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Texas Doesn’t Have to Pay Interest on Trust Fund Accounts 

by Matthew T. Clarke 


T he Fifth Circuit Court of Appeals 
has ruled that the Texas Depart- 
ment of Criminal Justice (TDCJ) does not 
violate the Takings Clause by failing to 
pay prisoners the interest it earns on their 
trust fund accounts. 

Gary Lee Hatfield, a Texas state pris- 
oner, sued TDCJ under 42 U.S.C. § 1983, 
in federal court, alleging TDCJ violated 
the Fifth Amendment Takings Clause 
(forbidding the government from taking 
private property without just compensa- 
tion). TDCJ filed a motion for summary 
judgment which the trial court denied. 
TDCJ then filed an interlocutory appeal. 

After determining that it had juris- 
diction to review questions of law, the 
Fifth Circuit noted that, for the year end- 
ing August 3 1 , 200 1 , the trust fund had a 
consolidated account balance of 
$ 1 1 ,606,800 (maintained in a bank), which 
earned an interest of $199,438.59 (a 
breathtaking 1.76%). Against this was 
charged $228,627.25 in fees and $871,971 


in costs of operating the trust fund. When 
past interest exceeded the cost of main- 
taining the trust fund, it was invested in 
U.S. Treasury bills resulting in $738,839.68 
interest in FY 2001. Thus, the costs of 
maintaining the trust fund exceeded the 
interest earned. 

The Fifth Circuit found compelling 
the fact that participation in the trust fund 
was voluntary and that prisoners are 
warned prior to opening their trust fund 
accounts that it does not bear interest to 
them. TDCJ urges prisoners with large 
trust fund balances to place the majority 
of it in free-world interest-bearing ac- 
counts (yet actively interferes with access 
to free-world financial institutions by 
“warning” them about their client possi- 
bly using them to commit fraud or 
circumvent prison rules). Thus, agreeing 
with the Forth Circuit’s opinion in 
Washlefske v. Winston, 234 F.3d 179, 186 
(4th Cir. 2000) and an unpublished Tenth 
Circuit opinion, Petrickv. Fields , 103 F.3d 


145, 1996 WL699706 (10th Cir. 12-6-96), 
the Fifth Circuit held that because Hatfield 
voluntarily participated in the trust fund 
knowing that its accounts did not bear 
interest, he waived any property interest 
in the interest earned on the account. 

The Fifth Circuit noted that the 
“choice between being able to earn inter- 
est and purchase goods in the prison 
commissary may seem somewhat draco- 
nian. Hatfield, however, has not alleged 
that commissary access was required for 
any necessity so as to force him to par- 
ticipate in the inmate trust fund.” 

Draconian, yes. A Texas prisoner 
without commissary access is given lye 
soap, toilet paper, tooth powder, tooth 
brush, razor, three hots and a cot. Being 
in prison is purgatory, being in prison 
without commissary access is hell. Hy- 
gienic supplies such as deodorant and 
shampoo are not supplied by TDCJ. See: 
Hatfield v. Scott, 306 F.3d 223 (5 th Cir. 2002). 
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Court Reporter Jailed for Botching VitaPro Trial Transcripts; 

Convicted Prison Chief Still Free 


T he latest development in the un- 
savory Texas VitaPro scandal is 
the j ailing of a court reporter for botching 
the transcripts in the VitaPro trial. 

In 1995, George W. Bush was the gov- 
ernor of Texas and James “Andy” Collins 
ran the Texas prison system which was 
involved in a multi -billion dollar rapid ex- 
pansion. Ballooning from 35,000 to 150,000 
prisoners in seven years, the prison sys- 
tem had been allowed special “emergency” 
contracting powers, sidestepping state bid- 
ding requirements. During that time, 
Collins used the special procedures to 
defraud the taxpayers out of millions of 
dollars. The fraud took many forms, but 
inevitably resulted in single-bid contract- 
ing on such items as razor wire and the 
inedible VitaPro meat substitute. 

Shortly after he retired, amid rumors 
of a pending state indictment, Collins gave 
an interview to Texas Monthly magazine 
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which appeared in the May 1996 issue. In 
the interview, Collins stated that people 
well above him in state government were 
involved in the VitaPro scam and that he 
would take them down with him if the 
State of Texas indicted him. The only per- 
son above Collins in the governmental 
hierarchy was the governor — George W. 
Bush. The state did not indict Collins. 

In January 1998, one day before the 
statute of limitations was due to expire, 
Collins and the president of VitaPro, Cana- 
dian ex-con Yank Barry were indicted in 
federal court for Bany ’s payment of $20,000 
to Collins to ensure that VitaPro received a 
$33.7 million contract to provide the ined- 
ible meat substitute to the Texas prison 
system. At those prices, Texas ended up 
paying more per pound for Canadian soy 
than it did for Texas beef. Additional 
charges of falsifying a social security num- 
ber (to get Barry a special-access prison 
pass) and money launder- 
ing were filed. 

The conspiracy was 
uncovered when Collins 
associate, Patrick Graham, 
was caught extorting 
$ 1 50,000 from a woman to 
set up the escape of her 
boyfriend, a Texas pris- 
oner. The escape plot 
included unwitting help 
from Collins. During the in- 
vestigation of the escape 
plot, the FBI discovered a 
business card which iden- 
tified Graham as a VitaPro 
broker. The resulting in- 
vestigation of the VitaPro 
contracts resulted in the 
charges against Collins 
and Barry. 

Graham also involved 
in the failed N-Group private 
prison venture which led to 
an indictment on antitrust 
violations and a $70 million 
investor lawsuit against Gra- 
ham and his brothers. One 
of Graham’s business part- 
ners — former Houston 
mayor Fred Hofheinz — was 
convicted of charges relat- 
ing to a juvenile private 
prison venture in Louisi- 

12 


ana. After retiring from his job as head of 
the Texas prison system, Collins had 
started working for that venture, which 
Graham had developed. Hofheinz testified 
before the VitaPro grand jury. 

On August 20, 200 1 , after a two- week 
trial, a federal jury convicted Collins and 
Barry on conspiracy, bribery and money 
laundering charges. The trial had been 
started in 2000, but was suddenly delayed 
at the last minute when the defense “dis- 
covered” that the government’s main 
witness — Graham — was a “convicted” 
(of his part in the prison scams) felon and 
complained to the judge. The judge ex- 
pressed shock at the use of felons to 
testify for the prosecution and delayed 
the trial until after then Texas governor 
George W. Bush could be made president. 

After the conviction, with his clients 
facing up to 65 years in prison and up to 
$1.75 million in fines, defense attorney Bill 
White filed a complaint over the poor 
quality of the trial transcripts. Court re- 
porter Jackie Smith apparently failed to 
complete the transcripts in several cases. 
In J anuary 2003, a contempt hearing was 
held in federal court before a three-judge 
panel. Smith was threatened with prison 
if she did not complete the transcripts by 
February 5, 2003, with three still incom- 
plete transcripts — including the VitaPro 
transcript — the court ordered Smith im- 
prisoned. On March 26, 2003, the court 
ordered Smith released after she turned 
over her computer password, a copy of 
her hard drive, and her backup tapes. The 
court also referred the matter to the U.S. 
attorney’s office for prosecution because 
Smith accepted $2 1 ,800 for transcripts she 
failed to deliver. 

After taking two years to indict, three 
years to come to trial, and two years to 
try, the VitaPro case is apparently at a 
standstill once again. One can only imag- 
ine how long it will take to sentence 
Collins and Barry. Perhaps until after the 
next presidential election? Then lame duck 
(or about to leave office) Bush can par- 
don Collins and Barry without any 
tangible political consequences. | 

Sources: National Law Journal; Hous- 
ton Chronicle; Austin-American 
Statesman; Dallas Morning News; Texas 
Monthly; Associated Press. 
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Sexual Abuse at Hal tom City Jail in Texas 


A llegations of sexual abuse have 
rocked the North Texas town of 
Haltom City. The allegations surfaced in 
March, 2001, when a Fort Worth woman 
filed a complaint with the Haltom City 
police stating that jailer Clint Wade 
Weaver, 22, coerced her into having sex 
with him by threatening to accuse her of 
escape. Weaver resigned April 12, 2001, 
and was arrested in June of 2001 . 

In March 2002, Weaver pleaded 
guilty to official oppression, received two 
years probation, and was required to reg- 
ister as a sex offender. 

On August 30, 2002, three women 
filed a federal civil rights suit against 
Weaver accusing him of promising them 
early release in exchange for sex. Accord- 
ing to the suit, Weaver watched a woman 
(who was being held on unpaid traffic 
tickets) undress in a jail restroom on Sep- 
tember 4, 2000. Weaver moved her to a 
break room and ordered her to perform a 
sex act on him. He then threatened her if 
she told anyone about it. 

In November, 2000, Weaver alleg- 
edly ordered a 25-year-old Weatherford 
woman being held on outstanding traffic 
warrants to perform sex acts on herself 
before he would let her use the phone. 
He later ordered her to perform a sex act 
on him in exchange for early release. 

On March 14, 2001, Weaver alleg- 
edly offered early release in exchange for 
sex to a 29-year-old Fort Worth woman 
who was being held on traffic violations. 
She only had sex with him after he threat- 
ened to accuse her of escape if she 
refused. She reported the incident to the 
Haltom City Police. 

After Weaver was sentenced, two 
other women made similar reports to 
Haltom City police complaining that 
Weaver threatened them and offered early 
release in exchange for sex. On Septem- 
ber 12, 2002, three more women joined 
the suit against Weaver, which was 
amended to include additional unidenti- 
fied Haltom Cityjailers and police officers. 
The lawsuit also alleged that the jailer’s 
and police used jail security cameras to 
observe women prisoners undress, 
shower, and use the toilet. 

Affidavits filed by Weaver in fed- 
eral court claim that a culture of rampant 
sexual abuse and degradation existed at 
the jail and that the police chief, assis- 
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tant police chief, jail administrator, and 
Municipal Judge Jack Byno were in- 
volved, observing female prisoners in 
various states of undress using security 
cameras and making sexually charged 
comments about them and their body 
parts. Weaver also claims he was “never 
advised that incarcerated persons could 
not consent to sexual activity with a guard. 
I was never told or instructed that inmates 
had any right to privacy.” 

On September 13, 2002, the Texas 
Rangers opened an investigation of sexual 
abuse at Haltom City Jail. Charlotte 
O’ Kelly, a police records clerk made state- 
ments which seem to support Weaver’s 
allegations of an environment of sexual 
abuse and degradation at the jail. O’ Kelly 
was then arrested for allegedly distribut- 
ing confidential police files on a case 
involving child sexual assault. 

On October 18, 2002, Haltom City 
Police Chief Billy Hammit submitted his 
resignation effective December 31, 2002. 

On October 22, 2002, a warrant was 
issued for Weaver for sexual abuse of fe- 
male prisoners. Later that month, he was 
arrested and charged with sexual assault 
and two counts of having sex with a pris- 
oner. 

On October 30, 2002, Haltom City 
police officer John Ross Ewing, 28, was 
arrested for sexual assault of a 16-year- 
old boy. 

On October 3 1 , 2002, two more women 
join the civil rights suit. One claims to have 
been raped at the jail on four occasions. 
The other alleges she was forced to dis- 
robe in front of two jailers. On November 
4, 2002, another woman alleges in a fed- 
eral civil rights lawsuit that she was forced 
to disrobe in front of a Haltom City jailer. 
A federal judge ordered women alleging 
sexual abuse at the jail to file separate 
suits. On November 21, 2002, one of the 
plaintiffs drops her suit, but maintains her 
allegations of sexual abuse at the jail. 

In early December 2002, the Texas 
Rangers terminated their investigation 
with no new findings of sexual miscon- 
duct. Their recommendation that another 
jailer and a police officer be prosecuted is 
rejected by the Tarrant County District 
Attorney’s office on grounds of insufficient 
evidence (in Texas, the uncorroborated tes- 
timony of the victim of sexual abuse is 
sufficient evidence as a matter of law). 


On December 28, 2002, three addi- 
tional women filed federal civil rights suits 
against Haltom City alleging sexual ha- 
rassment at the jail. This brings the total 
number of women suing up to 12. 

On December 31, 2002, Police Chief 
Hammitt’s resignation took effect. On 
January 7, 2003, Weaver filed affidavits 
in federal court claiming Byno watched 
female prisoners undress using security 
cameras. Even though Byno denied the 
allegations, Haltom City Mayor Calvin 
White asked him to resign. 

Clearly, something is rotten in the 
city of Haltom. The extent of the rot may 
be revealed in time. | 

Sources: Fort Worth Star-Telegram 
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Mothers in Prison Losing All Parental Rights 


D ial up Michelle Spruill and her 
gentle voice recording tells you 
that “if you ever need a helping hand, 
you can find one at this number.” On her 
other line she signs off, “God loves you 
and so do I.” Knowing that Spruill reluc- 
tantly gave up two sons for adoption two 
years ago, a recent caller can’t help won- 
dering if the messages aren’t somehow 
intended for their ears. 

In late 1996, Spruill began serving a 
five-year sentence in an Illinois prison for 
various property crimes that stemmed 
from drug abuse. One of her sons was 
placed in foster care. Another, born in 
prison, followed. But Spruill was deter- 
mined to eventually reunite with her 
children, so she began rehabilitating her- 
self, taking parenting-skills courses and 
undergoing substance-abuse treatment. 

Her efforts appeared to pay off. Af- 
ter two years, Spruill was released into a 
halfway home and she began the neces- 
sary court proceedings to get her kids 
back. There, however, she encountered 
the Adoption and Safe Families Act, a fed- 
eral law passed in 1997 that requires states 
to move to sever a parent’s right to a child 
after he or she has spent 15 months in 
foster care. 

“Too little, too late,” is what a state 
attorney told her. After waging a legal 
battle for almost a year, she surrendered 
her parental rights in 2000 so that her 
sons’ foster parents could adopt them. 

“I didn’t want to,” says 29-year-old 
Spruill, who says she’s been drug-free for 
seven years and currently holds down 
two jobs in Chicago, including one as a 
nanny. “But I was certain I would lose my 
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rights to my elder son. And my biggest 
thing was that my two boys stay together.” 

15 Months Becomes 
a Bright-Line Rule 

Spruill’s story has become a familiar 
one to the many prison advocates and ser- 
vice providers gathered in New York in 2002 
for the 10th National Roundtable for 
Women in Prison. The sponsor of the 
event, the National Network for Women in 
Prison, invited Spruill and other former pris- 
oners to join discussions on the Adoption 
and Safe Families Act and on the other ef- 
fects that women’s crimes and incarceration 
have on families, children and communi- 
ties. The roundtable specifically addressed 
the role of spirituality and faith in recovery 
and the pathways that are leading women 
and girls to enter the prison system at 
younger and younger ages. 


Mothers in prison often have 
sentences long enough that they 
run afoul of a 1997 federal adoption 
law and they lose all parental 
rights — no letters, no phone calls, 
no birthday cards allowed. 


Lisa Paine-Wells, a program associ- 
ate at the Annie E. Casey Foundation, 
says one good thing has resulted from 
the Adoption and Safe Families Act. “It 
has put people’s attention up front on 
children. And it has made states more re- 
sponsible than in the past for permanency 
plans for cases in which reunification 
would not be able to happen for three, 
four and five years.” 

She and other experts also agree that 
there are situations when it is probably 
better not to reunite — such as when a 
mother has committed extreme forms of 
child abuse — but, otherwise, rehabilita- 
tion and reunification should be the 
priorities. And when that’s not possible, 
foster or adopted children should at least 
be permitted ongoing contact with their 
birth mother. 

“We know that children do best in 
their own families or at least in the same 
community. We know that children have 
a need to belong and to understand 
where they came from. And we know that, 
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by and large, they always want to be with 
their parents,” Paine-Wells says. 

“It’s much easier for a child to re- 
main with her family than it is to adapt 
and bond to a new family.” 

From 1985 to 1997, the U.S. female 
prioner population tripled. According to 
1997 figures from the U.S. Bureau of Jus- 
tice Statistics, the most recent available, 
on any given day more than 100,000 
women are held in U.S. prisons or jails. 
The overwhelming majority of them have 
committed drug-related or non-violent 
property crimes. 

An estimated 200,000 children have 
an incarcerated mother and more than 1 .6 
million have a father in prison, according 
to the Child Welfare League of America. 
But many experts believe the number of 
children with incarcerated mothers is ac- 
tually much higher, especially as 
law-enforcement agencies are not re- 
quired to gather specific information on 
prisoners’ children and because many 
women, fearing they may lose their chil- 
dren to the child welfare system, do not 
disclose that they’ve left children behind 
in the care of relatives and friends. 

But not all women have such a safety 
net. Since incarcerated mothers tend to be 
their family’s sole caregiver, many of their 
children do end up in foster care, bounc- 
ing chaotically from one home to another. 
Some children are transported out of state, 
where they have little or no opportunity to 
visit their mothers in prison. Ripped away 
from all that is familiar, they experience sepa- 
ration anxiety, low self-esteem and a range 
of other negative consequences, accord- 
ing to the Child Welfare League. 

Most experts view the Adoption and 
Safe Lamilies Act as a laudable attempt to 
establish needed stability for foster chil- 
dren. Promoted by then-first lady Hillary 
Clinton, the law amended the Adoptions 
Assistance and Child Welfare Act of 1 980, 
which provided financial incentives for 
states to make “reasonable efforts” to pre- 
vent foster care. The 1997 legislation goes 
farther by putting permanent placement on 
a fast track. This, added to the 1996 changes 
in federal welfare laws that barred felons 
for the first time from receiving federal wel- 
fare payments and food stamps, made a 
bad situation worse, critics say. 

Loremost, the federal adoption law 
requires states to begin terminating a 
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parent’s right to her child after the child 
has been in foster care for 15 of the last 
22 months. Many incarcerated women are 
serving prison terms longer than that. Ex- 
ceptions allow caseworkers to examine 
individual cases for compelling reasons 
not to file. 

Martha Raimon, director of the Incar- 
cerated Mothers Law Project of the 
Women’s Prison Association and Home, 
Inc. in New York, says however, “Many 
caseworkers have used the time limit as a 
bright line: Fifteen months and you’re out.” 

The exceptions for when a state 
may choose not to file termination pro- 
ceedings include when a relative is 
caring for the child, when the foster 
care agency has not provided appro- 
priate services or when the agency 
documents that termination would not 
be in the child’s best interests. But for 
an incarcerated mother to make a per- 
suasive case for reunification, she 
must have regular contact with her 
caseworker, frequent visits with her 
child and access to a judge. 

Number of Children Affected 
by Law Unknown 

While no organization tracks how 
many parents have been affected by 
the law, or how they’ve been affected 


T he Seventh Circuit Court of Ap 
peals held that the Inmate Com- 
pensation Program (ICP) at 18 U.S.C. § 
4126(c) applies to pretrial federal detain- 
ees. 

Leo Paschal was a pretrial detainee 
at the Metropolitan Correctional Center, 
a federal jail, in Chicago, Illinois, when 
he slipped and fell on a wet floor while 
working. Paschal filed a suit against the 
United States, under the Federal Tort 
Claims Act. 

On the government’s motion, the 
district court dismissed the suit, holding 
that the ICP provided Paschal’s exclusive 
remedy. See e.g., United States v. Demko, 
385 U.S. 149, 152, 87 S.Ct. 382 (1966); and 
Bagola v. Kindt, 39 F.3d 779, 780 (7 th Cir. 
1995). 

On appeal the court noted that “this 
is the first reported case in which the in- 
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(one goal of the National Network for 
Women in Prison is further research on 
incarcerated women), Gail Smith, execu- 
tive director of Chicago Legal Advocacy 
for Incarcerated Mothers, says she 
knows of women whose rights have 
been severed even when there is no 
adoptive parent on the horizon. 

“We are creating a pool of legal or- 
phans,” Smith says. “Many of these 
foster children are not babies; they are 
not at an age when they’re likely to be 
adopted. So instead of permanency it 
creates more foster care drift.” 

Once parental rights are terminated, 
the decision is usually final. “After that,” 
says Raimon, “there is no contact permit- 
ted between the birth mother and child. 
No phone calls. No letters. No visits. And 
it’s rarely appealable.” 

Spruill can attest to the enormous dif- 
ficulty this poses for the birth mother: “If 
I can only just contact my sons, and talk 
to her [the adoptee mother],” she says. 
“It would give me some clarity and make 
me feel better.” | 

Ann Farmer is a freelance writer who 
lives in Brooklyn, N.Y. 

Reprinted with permission of Women’s 
Enews, 146 W. 29th St. Rm, 7R, New York, 
NY 10001, www.womensenews.com. 


mate was a pretrial detainee rather than a 
convicted prisoner.” The court explained 
that “[a] federal inmate is a person in fed- 
eral custody; the reason for his being an 
inmate is irrelevant to his status as an 
inmate.” The court then noted that the 
policies of the Bureau of Prisoners (BOP) 
“are generally applicable to pretrial de- 
tainees and convicted prisoners alike” 
and that the BOP amended its ICP regula- 
tions to expressly include “pretrial 
inmate.” 

Ultimately, the court concluded: 
“[w]e cannot think of any reason why 
Congress would have wanted the two 
classes of prison workers distin- 
guished, and we therefore agree with 
the district court that the statute ap- 
plies to pretrial detainees.” See: 
Paschal v. United States, 302 F.3d 768 
(7 th Cir. 2002). ■ 
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Phoenix Sheriff Arpaio Liable for Tent City Assault, 
Prisoner Awarded $635,532 


T he Arizona Court of Appeals up- 
held a jury verdict awarding a 
prisoner compensatory damages totaling 
$440,532 and punitive damages totaling 
$195,000, against Maricopa County, Sher- 
iff Joseph Arpaio, his wife, and other 
defendants, for failing to protect him from 
being assaulted by other prisoners. The 
court also reversed the lower court’s en- 
try of judgment as a matter of law in favor 
of the County on the prisoner’s §1983 
claim, and remanded to case for entry of a 
judgment for compensatory damages 
against the count and the Arpaios, jointly 
and severally, on that claim. 

Jeremy Flanders was a prisoner of 
the Maricopa County Jail and was housed 
in the facility known as “Tent City.” “Half 
Anglo and half Hispanic, Flanders was 
pressured to join competing jail gangs. 
Flanders instead chose to be by himself.” 

On May 10, 1996, while asleep in 
his bunk, Flanders was violently as- 
saulted. Although he “could not 
remember what had happened to him 
and did not know why he had been as- 
saulted[] . . . witnesses saw five or six 
individuals wearing hoods run into 
Flanders’ tent. The group apparently 
pulled Flanders off his bunk, struck 
him with various objects, and kicked 
and jumped on him.” One assailant was 
seen using “a tent spike to beat 
Flanders on the head, neck and shoul- 
ders. Tent spikes were made of steel 
rebar and were used to secure the tents 
to the ground.” 

Following the attack, another prisoner 
“entered the tent and found Flanders un- 
conscious, gasping for air, and spewing 
blood out of his mouth, nose and ears. 

“No jail guards had arrived, so the 
other (prisoner) carried Flanders over his 
shoulders for almost 100 yards, across the 
yard and into the main building.” He was 
laid at the feet of several guards. “His eyes 
were rolled back in his head; his body was 
bloody and his face was swollen.” 


| The Blue Book of Grammar | 
and Punctuation . 

I Self-teaching guide & reference on all I 
[aspects of grammar and punctuation! I 

1 $ 11.95 1 

| Available From PLN's Book Store! | 

| See Page 37 for more information. I 


“Flanders’ injuries were severe and 
some were permanent. He suffered a 
closed head injury and was in a coma for 
several days. Permanent brain damage 
resulted. He has loss of motor function, 
loss of sensation in his left hand, and 
permanent loss of cognitive function 
causing short-term memory loss. Flanders 
also suffers from psychological problems, 
likely to be permanent, including anxiety 
and depression.” 

“At the time of the attack, no guards 
were present in the yard or at the tents. 
No alarm sounded. No guard saw or heard 
the beating or noticed Flanders being 
carried across the yard.” 

Flanders sued Sheriff Arpaio, the 
Maricopa County Sheriff’s Office, and the 
County for damages resulting from the 
beating. He “alleged that the policies set 
by the Sheriff on behalf of the County 
created conditions at Tent city which had 
violated his rights to humane confinement 
conditions under the Eighth Amend- 
ment[.]’’ He also claimed that defendants 
were grossly negligent in operating Tent 
City and that their negligence had con- 
tributed to his injuries. 

“On the final day of testimony, the 
superior court granted the County’s mo- 
tion for judgment of law on Flanders’ 
§ 1 983 claim only. The County remained a 
defendant on the gross negligence 
claim.” The jury returned verdicts in fa- 
vor of Flanders on both claims, granting 
compensatory damages of $440,532 and 
punitive damages of $195,000. Defen- 
dants appealed. 

The Court of Appeals rejected defen- 
dants’ argument that the evidence did not 
support the judgment. In doing so, the court 
noted that “[t]he Sheriff conceived the idea 
of housing (prisoners] in tents and was 
the architect of Tent City policy. He ac- 
knowledged that he had intentionally made 
conditions in the tents uncomfortable. The 
tents were neither air-conditioned nor 
cooled by evaporation. . . . Temperatures 
inside the tents could exceed 100 degrees, 
and the heat made the [prisoners] irritable 
and tense. The Sheriff had also denied [pris- 
oners] access to cigarettes and coffee and 
the food was scanty and unappetizing. The 
Sheriff acknowledged that he had said that 
he may spend more to feed his dogs than it 
costs to feed [prisoners].” 
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The court also noted that Tent City 
had a capacity of 1 ,000 prisoners and held 
900 on the day Flanders was attacked. 
Most were housed in 20 man tents, while 
others resided in 40 man tents. “Guards 
were stationed indoors, in an (air-condi- 
tioned) area known as the fishbowl [.]’ A 
single guard was assigned to the tent area 
and was expected to stay in the yard for 
eight hours” but ventured outside only 
occasionally, opting instead to remain in 
the air-conditioning. “The Sheriff de- 
scribed Tent City as a place where he was 
‘entertaining drug dealers, sex offenders 
and murderers, too, with no more than 
two or three detention officers guarding 
them at any one time.’” The court noted 
that contraband, including weapons such 
as tent stakes, was pervasive and fights 
were common. “Tent stakes could be 
worked free and were easily hidden . . . 
missing stakes were simply replaced and 
no effort was made to prevent future re- 
moval.” Accordingly, the court found that 
“[v]iewed most favorably to Flanders, the 
evidence demonstrated that defendants 
knew that all [prisoners] of tent City were 
subjected to a substantial risk of violence.” 
The court noted that “[t]he evidence con- 
cerning unsafe conditions in Tent City was 
essentially undisputed, even by jail au- 
thorities. The evidence was abundant that 
authorities were aware of and ignored 
grave risks to life and limb at Tent City.” 

The court reversed the superior 
court’s judgment for the County on 
Flanders’ §1983 claim, concluding that 
the County is responsible for the 
Sheriff’s jail policies and “[b]ecause 
the judgment against the Sheriff was 
for constitutional violations committed 
in his official capacity, the County is 
liable as a matter of law. Brandon v. 
Holt, 469 U.S. 464, 471-72, 105 S.Ct. 873, 
83 L.Ed.2d 878 (1985).” 

Finally, the court rejected the 
Sheriff’s qualified immunity defense, find- 
ing that he waived the issue by raising it 
for the first time after trial. The court also 
noted that “a qualified immunity claim 
should be resolved at the earliest pos- 
sible stage of the litigation. Hunter v. 
Bryant, 502 U.S. 224, 227, 112 S.Ct. 534, 
116 L.Ed.2d 589 (1991).” See: Flanders v. 
Maricopa County, 54 P.3d 837 
(Ariz.App.Div. 1 2002). | 
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Ninth Circuit Judge Investigated for Writing Condemned Prisoner 


C alifornia Attorney General Bill 
Lockyer called into question the 
impartiality of Ninth Circuit Judge Alex 
Kozinski as to death penalty cases after 
Kozinski and two other Ninth Circuit 
judges visited San Quentin State Prison 
in California, speaking with three con- 
demned prisoners. Kozinski further wrote 
to one of the three prisoners, Michael 
Hunter, when the Judge became fasci- 
nated with Hunter’s fiction writing skills. 
Lockyer wrote Ninth Circuit Chief Judge 
Mary Schroeder asking, in essence, that 
Kozinski be barred from ever reviewing 
another California capital case. 

Judge Kozinski, the son of Holo- 
caust survivors, has a distinguished 
career. A top-ranking UCLA Law School 
graduate, he clerked for US Supreme 
Court Chief Justice Warren Burger. Later 
serving as assistant White House coun- 
sel under President Reagan, he was 
appointed at age 35 to the Ninth Circuit. 

His life as an appellate Judge has not 
been cloistered. A frequent public speaker 
on college campuses and on European 


by Marvin Mentor 

TV shows. Judge Kozinski has debated 
the morality of the death penalty against 
those who would unilaterally ban it. In a 
1997 article for the New Yorker magazine, 
he noted some ambivalence about the 
death penalty but observed that some 
murderers nonetheless deserved it. 

Hunter, sentenced to death in 1981 
for a double murder, read the New Yorker 
article and wrote Kozinski - opening up a 
five year correspondence comparing each 
other’s personal written works. 

Hunter’s conviction was later over- 
turned in federal district court, and, upon 
state retrial. Hunter was sentenced to life 
without parole. Prior to this resentencing 
in 200 1 , Kozinski, accompanied by fellow 
Ninth Circuit Judges Stephen Reinhardt 
and Marsha Berzon, arranged to visit San 
Quentin's death row where Kozinski 
spoke with Hunter. 

It was this interface that triggered 
Lockyer’s complaint. Not only did 
Lockyer complain, he sent his own inves- 
tigators to raid - without notice - the home 
of a friend of Hunter, seizing her private 


e-mail files, while instructing her not to 
inform Kozinski of thus being intimidated 
and violated. 

In a March 20, 2003 article to the San 
Francisco Daily Journal , Judge Reinhardt 
came to Kozinski’s defense. Criticizing a 
March 4, 2003 letter to the Daily Journal 
by Professor (and former prosecutor) Laurie 
Levenson which had castigated Kozinski 
and supported Lockyer’s attack on him. 
Judge Reinhardt commended Kozinski for 
his openness in being willing to leam about 
one condemned prisoner’s thinking pro- 
cess. Reinhardt called Lockyer’s 
“conduct[ing] an extensive investigation 
of a sitting federal judge and then try[ing] 
to bar him from all California death pen- 
alty cases [] absurd and unprecedented; 
more important, it is deeply troublesome. . . . 
If a federal judge can be subjected to this 
type of unwarranted and misguided in- 
vasion of privacy, what can ordinary 
citizens expect?” | 

Sources: Los Angeles Times, San Fran- 
cisco Daily Journal 
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Jury Awards $1.75 Million Against CMS in Illinois Jail Suicide 


C orrectional Medical Services 
(CMS), a private provider of 
medical services to jails and prisons, lost a 
jury verdict in a case brought by a former 
Lake County, Illinois, Jail prisoner’s estate 
alleging that CMS violated the prisoner’s 
constitutional rights, resulting in his sui- 
cide. The jury awarded compensatory 
damages to the estate of $250,000 each 
against a CMS employee and CMS, and 
$1,500,000 in punitive damages against 
CMS. The Lake County Jail settled its li- 
ability with the estate for $60,000. 

Justin Farver was living in Zion, Illi- 
nois, with his brother and sister-in-law and 
their children when on September 24, 1 998, 
he was arrested and charged with attempt- 
ing to rape his twelve-year-old niece at 
knife point. Farver, a twenty-three year old 
man with cerebral palsy, had a ten-year his- 
tory of psychiatric treatment, had been 
hospitalized in 1995 for attempted suicide, 
and was on psychotropic medication. 

During booking at the Lake County 
Jail, Farver was interviewed by Karen 
Dean, R.N., a CMS employee, regarding 
his past and present health problems. 
Farver affirmatively stated he had suicidal 
thoughts. CMS policy required that the 
Jail Shift Commander be notified and that 
Farver be immediately referred for a mental 
health evaluation. Nurse Dean failed to do 
this. Farver was placed on the medical ward 
between two prisoners on suicide watch, 
but he was not placed on suicide watch. 

On October 1 , 1998, licensed clinical 
social worker and CMS employee Joel 
Mollner performed a routine mental health 
screening. He noted extensively Farver’s 
mental health history, including “current 
suicidal proclivities.” Mollner also noted 
that Farver felt “depressed [and] angry.” 
Mollner referred Farver to jail psychia- 
trist Dr. Michael Fernando but did not 
recommend suicide watch. On October 
11, 1998, Dr. Fernando confimed 
Mollner’s observations that Farver was 
suicidal. Fernando prescribed an antide- 
pressant and a tranquilizer for Farver but 
did not order a suicide watch. 

On October 12, 1998, Farver was 
placed on lockdown and forbidden to use 
the telephone. On October 13, 1998, 
lockdown was extended “indefinitely” 
because Farver attempted to use the 
phone twice. Later that day, Farver 
hanged himself with a bedsheet tied to a 
coat hook. 


Harriet Woodward, Special Adminis- 
trator of Farver’s estate, sued CMS, Lake 
County Jail, a Jail guard, and numerous 
CMS employees, including Dean, Mollner, 
and Dr. Fernando. Two suits were brought 
under 42 U.S.C. §1983 for violation of 
Farver’s Eighth and Fourteenth (Due Pro- 
cess) Amendment rights and under Illinois 
law for medical malpractice and wrongful 
death. Farver’s estate was represented by 
David C. Sleigh, Esq., of the law firm Sleigh 
& Williams, in St. Johnsbury, Vermont. 

Judge Robert W. Gettleman denied 
Defendants’ motions for summary judg- 
ment on May 11, 2001, and again on 
December 4, 2002. In Judge Gettleman’s 
second order denying summary judgment, 
the court overruled Defendants’ objections 
to two of Plaintiff’s witnesses, noting that 
both witnesses (one of them the Defen- 
dants’ expert) were originally Defendants’ 
witnesses. They became Plaintiff’s wit- 
nesses only after their testimony damaged 
the defense. The court held that there was 
enough evidence for a jury to reasonably 
conclude that the defendants were deliber- 
ately indifferent to Farver’s suicide risk. 

Following trial, on February 20, 2003, 
a jury reached verdicts against Defen- 
dants CMS and Mollner and awarded 
compensatory and punitive damages 
against them. These cases are unpub- 
lished. See: Woodward v. Myres, Case Nos. 
99-C-0290 and 00-C-6010 (U.S. District 
Court, N.D. 111). 

Justin Fauver’s suicide was not a 
unique or isolated event at the Lake 
County Jail. A similar incident in 1996 re- 
sulted in the suicide of a young female 
prisoner. Again, Correctional Medical Ser- 
vices (CMS) played an important role in 
the prisoner’s death. 

Eighteen year old Natiera 
Cunningham was arrested by the Gurnee 
Police Department on June 3, 1996, for 
shoplifting. On checking, Gurnee Police 
found that Ms. Cunningham was wanted 
by the Waukegan Police Department on 
felony Aggravated Battery charges. They 
booked her and held her for Waukegan to 
pick up. That night, Gurnee officers pre- 
vented Cunningham from hanging herself 
with a piece of her clothing. 

Waukegan Police Detective Mark 
Tkadletz picked Cunningham up on June 
4, 1996, and transported her to the Lake 
County Jail. Gurnee Police informed 
Tkadletz of Cunningham’s attempted sui- 
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cide the night before, but Tkadletz in- 
formed no one at the Lake County Jail. 
As part of her booking process, however, 
CMS employee Laami Dazal conducted a 
suicide screening on Cunningham. 
Dazal’s screening indicated clearly that 
Cunningham was at imminent risk of com- 
mitting suicide. Like Justin Fauver’s case, 
though, Dazal failed to inform the Shift 
Commander, failed to place Cunningham 
on suicide watch, and failed to refer her 
immediately for further psychological 
evaluation and treatment. Nor was there 
any oversight of Dazal to make sure his 
decision was appropriate. Early in the af- 
ternoon of June 6, 1996, Natiera 
Cunningham hanged herself in her j ail cell. 

Natiera’s mother, Peggy Cunningham, 
sued the Lake County Jail, CMS, Detective 
Tkadletz, Laami Dazal, and Jail guard Erica 
Sandahl under 42 U.S.C. §1983, claiming 
that the defendants violated Natiera’s rights 
as a pretrial detainee by deliberate indiffer- 
ence to her risk of suicide. Dazal and CMS 
moved to dismiss under Fed.R.Civ.Proc. 
1 2(b)(6) for failure to state a claim for relief. 

Reciting the facts of the case and 
analyzing the claims under Eighth 
Amendment deliberate indifference stan- 
dards, the U.S. District Court for the 
Northern District of Illinois held that 
Peggy Cunningham clearly stated a claim 
for deliberate indifference against Dazal. 
However, the complaint failed to state an 
adequate claim against CMS for deliber- 
ate indifference. 

The court upheld the state law negli- 
gence claims agaisnt both Dazal and CMS. 
The defendants argued that Peggy 
Cunningham did not meet state pleading 
rules for medical negligence. The district 
court held that federal “notice pleading” 
rules prevailed over state “form pleading” 
rules, since the complaint was filed in fed- 
eral court. 

The district court granted dismissal 
without prejudice on the deliberate indif- 
ference claim against CMS and denied 
dismissal on all other claims. This case is 
unpublished. See: Cunningham v. 
Sandahl , 1998 WL 157415 (N.D. 111.). 

On October 26, 1998, a jury found 
the defendants liable for $1.35 million in 
compensatory and punitive damages. 
Detective Tkadletz was found liable for 
$750,000 in punitive damages. | 

Additional source: Daily Herald 

Prison Legal News 


November 2003 


Expert Testimony Required in Alaska 
Medical Suits 


T he Alaska Supreme Court held 
that pro se litigants are not en- 
titled to judicial advice as to the 
ramifications of every decision made dur- 
ing the course of litigation. That court 
affirmed the trial court’s summary dis- 
missal of the pro se plaintiff’s medical 
negligence action. 

James Kaiser was injured at work in 
April 1995. He was treated with Body Er- 
gonomics and Research (BEAR) therapy 
by Dr. Forooz Sakata. Sakata ignored 
Kaiser’s complaints that the BEAR 
therapy aggravated his pre-existing inju- 
ries. Kaiser terminated that treatment in 
the spring of 1996. In March 1998, Kaiser 
filed a negligence action in an Alaska 
State court against Sakata and others, 
contending that they worsened his inju- 
ries with the BEAR therapy. 

During litigation, the trial judge told 
Kaiser that a medical advisory panel 
could be appointed to evaluate Sakata’s 
medical decisions. Kaiser was also told 
that the panel’s opinion would not be 
dispositive, and its involvement might 


slow the legal process. Kaiser waived the 
panel. 

The trial court repeatedly admon- 
ished Kaiser to find a medical expert to 
support his contentions, because with- 
out one, Sakata’s expert’s opinion would 
be uncontroverted which would entitle 
Sakata to summary judgment. Still, Kaiser 
conducted no discovery and made no ef- 
fort to find his own medical expert. 

The trial court granted summary 
judgment for Sakata, and Kaiser appealed. 
He complained that the trial court should 
have advised him regarding discovery 
matters, and that the trial judge should 
have told him that a favorable opinion 
from the medical advisory panel might 
have saved him from summary dismissal. 

The Alaska Supreme Court affirmed 
the trial court. It found that Kaiser was 
repeatedly and clearly told of the need 
for his own medical expert, and that trial 
courts need not advise recalcitrant pro se 
litigants of the ramifications of every de- 
cision made during litigation. See: Kaiser 
v. Sakata , 40 P.3d 800 (Alaska 2002). ■ 


Kansas Prisoners Denied Credit 
for Time on Parole 


T he Kansas Supreme Court ruled 
that parolees sentenced for 
crimes committed while on parole can- 
not have the time on parole deducted 
from their new sentence pursuant to KS A 
§ 21-4608 et seq and amendments 
thereto. 

In Kansas, crimes committed while 
on parole are sentenced consecutively 
to the crime for which parole is being 
served. The sentence is calculated by 
aggregating the maximum terms for the 
consecutive sentences, and then deduct- 
ing time served on the prior offense to 
find the start date. The release date is 
then calculated based on that start date. 

In 1980, Kansas prisoners were given 
credit for parole time served on the prior 
offense when calculating the term of con- 
finement for crimes committed while on 
parole. KSA § 21-4608 (3)(e) (1979). In 
1983, that statute was amended to disal- 
low credit for parole time on a prior 
offense when calculating such a new term 
of confinement. 
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Joseph Anderson was sentenced to 
5-20 years for a 1980 Kansas robbery con- 
viction. He was paroled and convicted of 
crimes committed while on parole in 1984, 
1986, and 1994. He was not given credit 
for his time on parole for the 1980 convic- 
tion when the new sentences were 
calculated. Anderson unsuccessfully pe- 
titioned for habeas relief through the state 
court system. 

The Kansas Supreme Court found 
that the 1983 amendment to KSA § 21- 
4608(3)(e) imposed the additional 
punishment of denying credit for parole 
time only upon new crimes committed 
while on parole after the amendment’s 
implementation in 1983. Thus, the amend- 
ment did not violate double jeopardy or 
ex post facto prohibitions. Therefore, pris- 
oners must be denied credit for parole time 
under the amendment, even though such 
parole was served for a conviction occur- 
ring when the 1979 version of the statute 
was in effect. See: Anderson v. Bruce, 50 
P.3d 1 (Kan. 2002). ■ 
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100+ Canadian Prisoners Attempt to Escape 
from Private Super jail; Racial Profiling Alleged 


A ccording to the Toronto Star, on 
September 20, 2002, more than 
a hundred prisoners at the privately-run 
Superjail in Penetanguishene, Ontario, 
used a battering ram to attempt an es- 
cape. According to the Ontario Provincial 
Police, the prisoners, who were armed with 
homemade weapons and equipped with 
crude gas masks, breached several lay- 
ers of security. However, Central North 
Correctional Centere (CNCC) officials, 
speaking to reporters later that day, re- 
fused to confirm that a battering ram or 
weapons were used. According to them, 
the disturbance was limited to a 175-man 
housing area and all of the prisoners were 
back in their cells less than two hours 
after the disturbance began. 

CNCC is run by Management and 
Training Corporation (MTC), a Utah- 
based private prison company. It was 
designed to help replace 20 older jails 


around the province. The plan calls for 
two more superjails in Maplehurst and 
Linsday and envisions savings of $500 
million a year. 

The superjail has a total of 1,184 
beds, 32 of which are designated for 
women. Prisoners at CNCC consist of 
about 1,000 serving up to a day less than 
two years and around 200 pretrial detain- 
ees. According to a confidential provincial 
cabinet document leaked in 2000 the 
Ontario government is planning to use 
the superjail as a private jail model imple- 
mented to alleviate chronic overcrowding 
in Toronto jails. The document stated that 
the government intended to review CNCC 
after five years of operation to determine 
how much to expand this type of facility. 

CNCC has also been accused of vio- 
lating human rights by racially profiling 
prisoners. The controversy erupted when 
CNCC began using identification cards 


which, in addition to a prisoner’s name, 
photo, and ID number, also contained 
race, weight and eye color. The same iden- 
tification card system is used in U. S. jails 
run by MTC. 

Human rights lawyers and activists 
expressed outrage at the inclusion of ra- 
cial designators on the cards, but CNCC 
officials denied that there was any racist 
intent. 

“We’re not collecting any informa- 
tion for racial profiling whatsoever,” said 
Doug Thompson, CNCC Administrator. 

On January 10, 2003, CNCC officials 
agreed to cease including racial designa- 
tors on prisoners’ identification cards. 

“The only thing that will remain on 
the cards is the photo ID, last name, first 
name and, of course, his institutional num- 
ber,” said Thompson. | 

Source: Toronto Star 


Injunction Prohibits Virginia Grooming Policy 
Enforcement on BOP Prisoners 


A federal district court for the 

/^District of Columbia granted an 
injunction to a class of Rastafarian and 
Muslim prisoners holding the requirement 
that those prisoners must cut their hair or 
shave their beards imposes a substantial 
burden on their religious beliefs. The pris- 
oners are in the custody of the Bureau of 
Prisons (BOP), but are housed in the Vir- 
ginia Department of Corrections ( VDOC). 
The BOP, since the Revitalization Act of 
1997 was passed, has assumed custody 
of all felons coming out of District of Co- 
lumbia courts. In October 1999, BOP began 
transferring those new prisoners into its 
own prisons, contract prisons through- 
out the country, and VDOC prisons. PLN 
has reported the previous rulings on this 
issue. The VDOC has a grooming policy 
requiring all male prisoners to be clean 
shaven and have short hair. 

After a bench trial, the District Court 
found VDOC’s grooming policy, enacted 
in November 1999, forces Muslim and 
Rastafarian prisoners to violate a funda- 
mental tenet of their faith. Prisoners who 
refuse to comply with the grooming 
policy are disciplined and forcibly 
shaved by VDOC guards. Although the 


BOP has no such grooming policy, it re- 
fuses to consider alternatives to housing 
class members in VDOC prisons. 

The Court found the BOP is aware of 
the substantial burdens imposed on pris- 
oners who have religious objections to the 
grooming policy, for many are in adminis- 
trative confinement for refusing to comply. 
Moreover, BOP admitted that sound cor- 
rectional practices recognizes that 
prisoners who are allowed to practice the 
fundamental tenets of their religion present 
less of a management problem than pris- 
oners who do not participate in religious 
activities. Penological research also indi- 
cates that prisoners who practice the 
fundamental tenets of their religion have 
lower recidivism rates than prisoners who 
do not participate in religious activities. 

The Court held the BOP has less re- 
strictive alternatives available for housing 
class members. The BOP has its District 
prisoners already housed in most of its 
approximate 100 prisons. To accommodate 
the class’ religious rights, the BOP can trans- 
fer them out of VDOC prisons and into BOP 
prisons. The Court found that the BOP 
has a religious accommodation policy in 
place, which implements a screening sys- 


tem to identify the religious beliefs and 
practices of prisoners. The policy requires 
the BOP to consider prisoner’s religious 
beliefs prior to designating a federal pris- 
oner to a non-federal prison. When a prison 
systematically restricts the free exercise of 
religion, that prison will not be designated 
for that prisoner. 

The District Court had been instructed 
to consider whether “alternative placement 
in non- Virginia prisons without grooming 
polices” is feasible. See: Jackson v. Dis- 
trict of Columbia, 254 F. 3d 262 (D.C. Cir 
2001). The Court held it is feasible. Accord- 
ingly, it ordered the BOP to evaluate 
whether VDOC’s grooming policy burdens 
a prisoner’s religious rights. If so, the BOP 
will immediately transfer the prisoner out 
of the VDOC, and that burden will militate 
against new prisoners being designated to 
VDOC prisons. Additionally, all disciplin- 
ary action taken against class members for 
refusing to comply with VDOC’s groom- 
ing policy will be expunged from BOP 
records. The Court retained jurisdiction to 
insure the injunction is obeyed. The in- 
junction does not apply to Virginia 
prisoners. See: Gartell v. Ashcroft, 191 F. 
Supp. 2d23(D.D.C.2002).H 
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Washington Supreme Court Upholds Denial 
of Negligent Parole Supervision Claim 


T he Washington State Supreme 
Court upheld a trial court’s judg- 
ment for the State in a negligent parole 
supervision case, brought by a woman 
who was abducted and raped by a pa- 
roled sex offender. 

In 1993, Byron Schref was paroled 
on convictions for kidnapping, raping and 
setting a woman on fire. Shortly after his 
release, Schref admitted to his parole of- 
ficer that he had a sexual addiction, used 
pornography and frequented sex shops, 
masturbating in film booths. Schref’s 
admissions were reported to the Indeter- 
minate Sentence Review Board (ISRB) 
but his parole was not revoked. 

Schref continued to use sexually ex- 
plicit materials while on parole and in 
1995, he abducted and raped Barbara Bell. 

Bell sued the State, alleging that her 
injuries were the result of negligent pa- 
role supervision of Schref. During the 
trial, former ISRB member David Carlson 
testified that an alleged parole violation 
must be established with an 85 to 90 per- 


cent certainty before the ISRB would take 
action. Bell moved to strike the testimony 
as an incorrect statement of law. The trial 
court granted the motion in part, but al- 
lowed Carlson to testify as to his 
understanding of the applicable standard 
of proof. 

The trial court rejected Bell’s attempt 
to introduce a sexually explicit magazine 
found near the scene, because it could 
not be connected to Schref. The trial court 
also rejected Bell’s proposed jury instruc- 
tions concerning the applicable standard 
of proof in revocation cases and the fac- 
tors the ISRB must consider when 
determining whether to revoke parole. 

The jury returned a verdict, find- 
ing that the State failed to reasonably 
supervise Schref but concluding that 
the breach of that duty did not proxi- 
mately cause Bell’s damages. The trial 
court entered judgment for the State 
and Bell appealed. 

The Supreme Court noted that “a 
plaintiff in a negligent supervision action 


must prove but for the lack of supervi- 
sion a parole violation would have been 
discovered, and that the inadequate su- 
pervision proximately caused the 
plaintiff’s injuries.” 

Since Bell failed to establish that 
the negligent supervision of Schref was 
a proximate cause of her injuries, the 
Court held that the trial court did not 
err in refusing to give her proposed 
jury instructions. It also held that the 
trial court erred in allowing opinion tes- 
timony on the applicable standard of 
proof but concluded that the “err was 
harmless because the standard of proof 
does not properly measure proximate 
cause.” Finally, the court concluded 
that the trial court did not err in exclud- 
ing the “magazine found at the scene 
of Bell’s abduction since it could not 
be connected to Schref.” See: Bell v. 
State , 52 P.3d 503 (Wa. 2002). [See the 
May 2001 issue of PLN for details of 
the Washington DOC’s negligent pa- 
role supervision problems .] | 
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First Circuit Reverses 12(b)(6) Dismissal 
in Jail Rape Case 


T he United States Court of Ap- 
peals for the First Circuit re- 
versed a district court’s Rule 12(b)(6) 
dismissal of a failure to protect action, 
holding that the complaint sufficiently 
stated a claim for failure to protect. 

On August 30, 1999, Jesus Manuel 
Calderon-Ortiz (Calderon) was confined 
as a pretrial detainee at a Puerto Rico state 
prison. The prison did not separate pris- 
oners according to their safety needs and 
the security risks they posed. 

As Calderon lay in bed, four other 
prisoners threw a blanket over his face, 
held him by force and threatened to kill 
him if he said anything. They proceeded 
to sodomize him for approximately a half 
an hour to an hour. No guards intervened. 
Following the attack, Calderon could not 
move and remained in his bed until he 
was taken to the hospital. The criminal 
charges against him were later dismissed 
and he was released. 

Calderon and his parents brought 
suit against prison officials. Defendants 


moved to dismiss the action pursuant 
to F.R.C.P. 12(b)(6) for failure to state a 
claim for relief. The district court 
granted defendants’ motion and plain- 
tiffs appealed. 

The First Circuit found “at the out- 
set that the district court used the 
incorrect legal standard in finding 
plaintiffs had failed to state a due pro- 
cess claim.” The court held that since 
plaintiffs alleged deliberate indifference 
of prison officials to his safety rather 
than negligence, the deliberate inten- 
tion standard of Daniels v. Williams, 
474 U.S. 327, 106 S.Ct. 662 (1986) does 
not apply. Rather, the deliberate indif- 
ference standard of Farmer v. 
Brennan, 511 U.S. 825, 1 14 S.Ct. 1970 
(1994) governs the case. 

Applying the Farmer standard, the 
court noted that the parties agreed that 
the first prong of the test - that the condi- 
tions of incarceration pose a substantial 
risk of serious harm - was easily met. The 
dispute centered, instead, upon whether 


defendants were deliberately indifferent 
to Calderon’s health or safety. 

The court held that the complaint 
addressed each element of the deliberate 
indifference claim sufficiently enough to 
survive a motion to dismiss when it “al- 
leged that defendants failed to adequately 
classify [prisoners], separate them ac- 
cording to their safety needs, and 
supervise them; defendants knew that 
the failure to take such steps would in- 
crease the risk of violence among inmates; 
despite this knowledge, defendants failed 
to take steps that would decrease the 
danger; and this resulted in the sodomy 
of Calderon by other prisoners.” 

Accordingly, accepting plaintiffs’ al- 
legations as true, and drawing all 
reasonable inferences in favor of plain- 
tiffs, the court held that plaintiffs stated a 
§ 1983 claim, vacated the district court’s 
dismissal order and remanded the case 
for further proceedings. See: Calderon- 
Ortiz v. Laboy- Alvarado, 300 F.3d 60 (1st 
Cir. 2002). ■ 


Confinement for Nonpayment Without Willfulness Violates Due 
Process, Washington Courts Have 10 Years to Collect Fines 


T he Supreme Court of the State 
of Washington, sitting en banc, 
held that defendants cannot be jailed for 
failure to pay fines, in the absence of a 
finding that the failure was willful. The 
court also held that the State had ten years 
to seek the collection of fines. 

On October 24, 2000, the Whatcom 
County District Court ordered that Vir- 
ginia Smith be held in jail on “pay or stay” 
status for failing to pay fines that the court 
had levied against her for 1993 and 1995 
driving offenses. The court granted credit 
toward the fines of $40 per day and set 
bail at $1,175, the unpaid amount of 
Smith’s fines. 

Smith petitioned the Superior Court 
for a writ of habeas corpus, alleging that 
her restraint was unlawful because: (1) 
the district court’s jurisdiction over the 
two convictions expired after two years; 
and (2) the district court did not first find 
that Smith was able but unwilling to pay 
her fines. The Superior court released 
Smith pending its decision, and ultimately 


granted the writ, concluding that the dis- 
trict court lacked jurisdiction to jail Smith. 
The district court appealed. 

The Supreme Court first noted that 
“‘Pay or stay’ status is . . . affirmatively 
authorized by statute for defendants with 
unpaid fines.” The Court then concluded 
that since the State has 10 years to seek 
enforcement of judgments under RCW 
6.17.020(1), it also has 10 years to seek 
collection of Smith’s fines. Accordingly, 
the Court held that the district court had 
subject matter jurisdiction to enforce 
Smith’s fines by jailing her for nonpay- 
ment. 

The Court then held, however, that 
Smith’s confinement deprived her of due 
process of law. Citing Bearden v. Geor- 
gia, 461 U.S. 660, 103 S.Ct. 2064 (1983), 
the Court concluded that “[t]he general 
rule is that a defendant may not be jailed 
for nonpayment of a fine where the fail- 
ure to pay is solely because of indigence. 
On the other hand, [i]f the probationer 
has willfully refused to pay the fine or 


restitution when he has the means to pay, 
the State is perfectly justified in using 
imprisonment as a sanction to enforce the 
collection.’ Bearden, 461 U.S. at 668, 103 
S.Ct. 2064.” 

The Court found that since “the 
record shows no inquiry at all into Smith’s 
ability to pay her fines, much less the 
three-part inquiry required by Bearden, 
her commitment violated the fourteenth 
amendment to the United States Consti- 
tution.” 

Finally, the Court held that “Smith 
was not properly cited for contempt. . . 
. A defendant must have notice that 
failure to pay a fine may be contempt 
of court and may result in being sent 
to jail. Smith was also entitled to a pub- 
lic defender. ... In this case. Smith’s 
incarceration began before she was 
given notice that a show cause hear- 
ing would be held for contempt, and 
before she was given counsel.” See: 
Smith v. Whatcom County District 
Court, 52 P.3d 485 (Wash. 2002). ■ 
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Trial Required in Pennsylvania 
Guard Beating 

by John E. Dannenberg 


T he Third Circuit U.S. Court of 
Appeals held that summary judg- 
ment for defendant prison guards was 
inappropriate without a trial to develop the 
facts, in a case where a prisoner claimed 
he was viciously beaten by six guards 
while another guard watched. 

Carl M. Smith sued guards and staff 
at the Pennsylvania State Correction Fa- 
cility at Frackville, PA under 42 U.S.C. § 
1983, claiming cruel and unusual punish- 
ment in violation of the Eighth Amendment 
when six guards handcuffed and brutally 
beat him while one more guard watched, 
but did not intervene. The U.S. District 
Court (E.D. PA) had granted summary judg- 
ment on the Eighth Amendment claims. It 
had also dismissed a concurrent due pro- 
cess claim for retaliatory ad seg placement 
because Smith’s claim of a liberty depriva- 
tion, without implicating some other 
constitutional right, failed the hurdle set 
forth in Sandin v. Connor, 515 US 472, 486. 
The Court of Appeals affirmed the due pro- 
cess claim dismissal, but delved into the 
nature of the factual allegations of the 
Eighth Amendment claims and concluded 
that the district court had erred by not or- 
dering a trial to develop the facts. 

Carl Smith had had an ongoing battle 
with guard Robin Mensinger involving 
misconduct reports against Smith, fol- 
lowed by a charge that he had struck 
Mensinger in the eye, resulting in more 
misconduct reports plus ad seg place- 
ment. On one occasion, guards Jones 
and Yoder responded to Mensinger’s 
complaint of assault by first handcuff- 
ing Smith behind his back, then 
grabbing him by both arms, and, while 
assisted by guard Novitsky, “pulled him 
to his feet, pushed him against the wall, 
punched him in the stomach, and choked 
him with both hands.” Smith alleged fur- 
ther that guard Paulokonis witnessed the 
beating but did nothing to intervene. 
This was followed up in ad seg where 
guard Yurkiewicz allegedly placed Smith 
face-down on a bench, tightened the 
cuffs and hit him in the back of the head 
while shouting racial epithets. 

Although Smith claimed he was 
bleeding and had pain in his ribs, ears, 
and eye, his documented visible injuries 
was only rib cage bruising. The legal 
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question was whether these injuries were 
in and of themselves de minimis, and 
thus insufficient to amount to an Eighth 
Amendment violation. Following Hudson 
v. McMillian, 503 US 1 (1992) [see PLN, 
May 1992], the Third Circuit ruled that 
the question was not if the prisoner suf- 
fered serious injury per se, but whether 
the claim fell below the Eighth Amend- 
ment standard because the force, not the 
injury, was de minimis. Citing Brooks v. 
Kyler, 204 F.3d 102 (3 rd Cir. 2000) [see PLN, 
Oct. 2001] and Hudson, the court applied 
a five part test as to: the need for the 
force, the relationship between the need 
and the force used, the extent of the in- 
jury, the extent of threat to safety of staff, 
and any efforts made to temper the se- 
verity of the force used. 

The Circuit court concluded that 
there were sufficient facts alleged to re- 
quire a formal fact-finding determination 
as to excessive use of force. It also noted 
that guard Paulokonis would not be ex- 
cused from liability just because he was 
not a hands-on perpetrator - failure to in- 
tervene could be actionable. Accordingly 
it reversed the district court’s grant of 
summary judgment for defendants’ 
Eighth Amendment claims and remanded 
to allow the use-of-force record to be fully 
developed by a trier of fact. 

Of interest to PLN readers is that 
while Smith apparently had not fully ex- 
hausted his administrative remedies 
below (as required by the intervening 
Prison Litigation Reform Act and Booth 
v. Chumer, 532 US 731, 741 [see PLN, Aug. 
2001], which antedated his initial com- 
plaint), the defendants never raised this 
as an affirmative defense, and the court 
therefore deemed this potential defense 
“clearly waived.” See: Smith v. Mensinger, 
293 F.3d 641 (3rd Cir. 2002). ■ 
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Texas Courts Clarify Prisoners’ Right to Civil Bench Warrant 


T he mechanism for a Texas pro se 
prisoner to gain transport to 
court for a hearing is to file a motion for 
bench warrant or petition for a writ of 
habeas corpus ad testificandum 
(WHCAT). Two Texas courts of appeals 
have held that prisoners have the right to 
have their motion for a bench warrant or 
petition for a WHCAT ruled on prior to 
the hearing for which the bench warrant 
or WHCAT is requested. In making the 
ruling, the court must balance the inter- 
ests of the State and the prisoner rather 
than arbitrarily denying the request. 

The Texas Attorney General fded a 
petition to establish the parent-child re- 
lationship between three minor children 
and Zeb Lee Thompson, a Texas state 
prisoner. Thompson filed a petition for 
WHCAT requesting to be present at all 
hearings. Without ruling on Thompson’s 
petition, the trial court held a hearing and 
entered an order establishing the parent- 
child relationship, ordering Thompson to 
pay current and retroactive child support, 
and setting visitation. Thompson ap- 
pealed. 

In a similar case, the Texas Depart- 
ment of Protective and Regulatory 
Services sought termination of a female 
Texas prisoner’s parental rights after her 
probation was revoked. The unnamed 
prisoner filed a motion for a bench war- 
rant. The trial court denied the motion and 
held a jury trial which ended in a jury ver- 
dict terminating the prisoner’s parental 
rights. The prisoner appealed alleging the 
trial court erred in denying the motion for 
bench warrant. 


MARY’S MAGIC 

Hello. I'm Mary. I have an 
incarcerated son and feel 
your struggles. I know how 
important if is to send nice 
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Post Office Box 8029 1 
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by Matthew T. Clarke 

The courts of appeals held that pris- 
oners retain their right of access to courts 
and, whereas prisoners do not have an 
unlimited right to personally appear at a 
civil hearing, before denying a prisoner’s 
request to personally appear, “the trial 
court must directly address the issue ‘by 
weighing the protection of the integrity 
of the correctional system against the 
prisoner’s right of access to the courts and 
strike a balance that is fundamentally fair.’” 
In doing so, the trial court should consider 
the following non-exclusive factors: (1) the 
cost and inconvenience of transporting the 
prisoner; (2) the security risk presented by 
the prisoner; (3) whether the prisoner’s 
claims are substantial; (4) the need for wit- 
nessing the prisoner’s demeanor; (5) 
whether the trial is before the jury or judge; 
(6) the possibility of delaying the trial until 
the prisoner is released; (7) whether the 
prisoner will offer admissible, noncu- 


I n a special report issued in Janu- 
iry 2003, the Bureau of Justice Sta- 
tistics (B JS) found that participation rates 
in prison education programs declined 5% 
from 1991 through 1997, although the total 
number of prisoners in education programs 
rose with the prison population in the 
United States. The report surveyed pris- 
oner education programs nationwide in 
state and federal prisons and in localjails. 

The BJ S found that about 40% of all 
State prisoners have neither a high school 
diploma nor a General Educational Devel- 
opment (GED) certificate despite the fact 
that 9 out of 10 State prisons, all Federal pris- 
ons, and 6 of 10 jails provide high school or 
GED programming. Twenty-six percent of 
State prisoners completed the GED in prison, 
as did about 23% of Federal prisoners; how- 
ever, literacy levels were not studied. 

The report stated that U.S. prison 
populations are seriously undereducated 
compared to the general U.S. non-incar- 
cerated population. State, Federal, and jail 
prisoners fail to complete high school or a 
GED program at more than twice the rate of 
the general population. College or post-sec- 
ondary vocational education participation 
was much lower. The report, however, 
fails to note that prisons, especially State 
prisons, have drastically slashed, or even 
eliminated, college programming. 


mulative testimony that cannot be ef- 
fectively given via affidavit, deposition, 
telephone, or otherwise; and (8) the 
prisoner’s probability of success on the 
merits. 

Both courts of appeals held that the 
trial courts abused their discretion by fail- 
ing to address the request to be present 
at hearings and/or failing to balance the 
interests of the state and the prisoner’s 
right of access to courts. Both cases were 
reversed and returned to the trial courts 
for a new trial. 

Litigants should note that they 
should address the balancing factors in 
their request to appear and should re- 
quest appearance by alternate means if 
the request to personally appear is de- 
nied. See: In Re Z.L.T., 82 S.W.3d 100 
(Tex.App -San Antonio 2002) and In Re 
D.S., 82 S.W.3d 743 (Tex.App.-Corpus 
Christi 2002). | 


From 1991 to 1997, prisoner educa- 
tion programs grew at a slower rate than 
the overall prison populations of State 
and Federal prisons and localjails. Thus, 
BJS found, prisoner participation in any 
prison education program declined from 
57% in 1991 to 52% in 1997 for State pris- 
ons, and from 67% in 1991 to 57% in 1997 
for Federal prisons. This, however, is a 
measure only of classes attended, not 
programs completed. 

The report noted that males between 
the ages of 20 and 39 years constitute 
two-thirds of the population of State pris- 
ons. This group, the BJS found, 
“consistently stated lower academic 
achievement than their counterparts in 
the general population.” Moreover, pris- 
oners with lower education levels are more 
likely to have been unemployed prior to 
arrest — between 22% and 38% unem- 
ployment by different measures — and 
more likely to be repeat offenders. 

The report is titled “Education and 
Correctional Populations,” and is report 
number NCJ 195670, published January 
2003. One copy of the report is free by 
writing National Criminal Justice Refer- 
ence Service, Post Office Box 6000, 
Rockville, Maryland 20849-6000. The re- 
port may also be downloaded from the 
BJS website at www.ojp.usdoj.gov/bjs. | 
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Gay Prisoners Not Entitled To Double- Occupancy Cell 


T he Fourth Circuit U.S. Court of 
Appeals held that legitimate pe- 
nological interests supported a prison 
policy to restrict homosexual male pris- 
oners to single celled housing while at 
the same facility yet permitting homo- 
sexual female prisoners to live together, 
as well as heterosexual males. The court 
thus upheld the district court’s dismissal 
of a gay prisoner’s equal protection claim 
on grounds of failing to state a claim upon 
which relief could be granted. 

Daniel L. Veney is an openly gay pris- 
oner at Riverside Regional Jail in Hopewell, 
Virgina - a facility housing both male and 
female prisoners in double-occupancy 
cells. His complaint was that as a male ho- 
mosexual, he was being treated disparately 
from male heterosexuals - as well as female 
homosexuals - because only male homo- 
sexuals were singled out for mandatory 
single-celled housing. After exhausting ad- 
ministrative remedies, Veney sued Lt. T. V. 
Wyche and Superintendent Darnley R. 
Hodge under 42 U.S.C. § 1983 alleging that 
his constitutional right to equal protection 
of the law was thus violated. 

The district court (USDC, ED Va.) 
dismissed the complaint on grounds that 
Veney had not stated a claim upon which 
relief may be granted, citing Fed. Rules 
Civ. Proc. Rule 12(b)(6). On appeal, Veney 
protested that he had alleged sufficient 
facts and that no legitimate penological 
interest was served by the jail’s policy. 

The court first dealt with which stan- 
dard of scrutiny should apply. To 
succeed on an equal protection claim, 
Veney first had to prove that he was 
treated differently from others similarly 
situated and that the unequal treatment 
was the result of intentional discrimina- 
tion. If he made this showing, the court 
would then determine whether the dis- 
parity could be justified under the 
appropriate level of scrutiny. 

To determine this level, the court 
made some threshold determinations. 
First, it ruled that there is no fundamen- 
tal right to engage in homosexual acts 
generally, and even if there were, that right 
would not survive incarceration. It thus 
found that gays were not legally distin- 
guishable from other prisoners, so as to 
claim equal protection. 

Next, the court compared the ratio- 
nal and strict scrutiny legal standards, 
as applied to both non-prison and prison 
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contexts. For the latter, it concluded that 
the appropriate standard was whether the 
disparate treatment was reasonably re- 
lated to legitimate penological interests, 
and that a presumption of reasonableness 
attached to prison policies. 

Veney’s burden was to demonstrate 
(1) the absence of a rational connection 
between the policy and the jail’s legiti- 
mate governmental interest, (2) the 
absence of impact his asserted right would 
have on other prisoners as well as guards, 
and (3) the availability of a ready alterna- 
tive to the policy. 

The court’s rationale to defeat 
Veney’s attempt to pass this three-part 
test rested necessarily on only general- 
ized assumptions of threats to prisoner 
safety - because Veney had never per- 
sonally been targeted. First it ruled that 
not allowing heterosexuals to share cells 
with homosexuals was a rational means 
of preventing violence between the 
groups. It based this conclusion upon 
media reports of frequent targeting of 
gays by homophobics. The court then 
rationalized the prevention of homosexu- 
als celling together as a means of 
preventing sexual activity and the con- 
comitant transmission of sexually 
transmitted diseases (STDs). 

As to Veney’s complaint of gender dis- 
crimination - because female prisoners 
suffered no such celling restrictions - the 
court simply found that women prisoners 
are less violent as well as less homophobic 
than their male counterparts. Again, this 
was determined from external publications, 
and not Riverside Jail statistics. [Note: No 
mention was made of STDs as to women 
prisoners, so apparently STD transmission 
as to them was judicially sanctioned.] 

The court found that there was no 
ready alternative to restricting gays from 
celling with heterosexuals, because the 
ever-present friction potential and injury 
potential to prisoners and guards would 
be unavoidable, absent isolation. The 
court agreed with defendants that exten- 
sive pre-housing screening to shortstop 
the risks was an unreasonable expense 
burden, but it did not consider the obvi- 
ous doubling of housing costs associated 
with the approved single-celling. 

Ultimately, the Fourth Circuit ruled that 
the disparate treatment Veney complained 
of “is justified by legitimate penological 
interests, [and] he would not be entitled to 


relief even if all his allegations were true,” 
affirming the district court’s dismissal 
below. Of course, the policy only applies 
to openly gay prisoner. Closeted ones 
would be double celled. See: Veney v. 
Wyche, 293 F.3d 726 (4 th Cir. 2002). 

PLN readers should note the flip side 
to this ruling. If gays need such stringent 
protection as did Veney, then those gays 
who have been injured can cite this case 
as authority for their failure-to-protect 
claims. | 
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Incarceration Not Grounds for Termination 
of Parental Rights in Nevada 


I n two separate parental rights 
:ases, the Nevada Supreme Court held 
that imprisonment alone is not sufficient 
grounds for termination of parental rights. 

In 1997, the minor child Q.L.R. was bom 
to Roger R. and his wife, Dina M. Dina and 
Roger separated in August 1999. Roger 
admitted “that in the summer of 1999, he 
developed an addiction to crack cocaine. 
Had what he described as an ‘idiotic two 
months,’ and took a leave of absence from 
his job. He began calling Dina at work eighty 
to one hundred times per day. Dina, how- 
ever, refused his calls, so Roger was unable 
to speak with her about Q.L.R.’’ 

In September 1999, Dina obtained a 
temporary protection order, based upon 
Roger’s numerous telephone calls. The 
order prohibited Roger from contacting 
Dina or Q.L.R. and granted Dina tempo- 
rary custody of the child. 

In November 1999, while the order 
was still in effect, Roger approached Dina 
outside Q.L.R. ’s daycare center, “forced 
his way into her car and drove around 
Las Vegas with Dina and Q.L.R. for ap- 
proximately six hours.” He did not 


physically harm Q.L.R. and at one point 
stopped at a store to buy diapers and food 
for Q.L.R. Ultimately, Dina ended up driv- 
ing and eventually dropped Roger off at 
a friend’s house. She then called 911 and 
Roger was arrested and subsequently 
convicted of aggravated stalking, bur- 
glary, robbery and second degree 
kidnapping. He was sentenced to five to 
fifteen years in prison. 

Following Roger’s conviction, Dina 
petitioned the district court to terminate 
his parental rights. The court heard testi- 
mony that Roger was working to 
rehabilitate himself in prison and that he 
was maintaining contact with Q.L.R. 
Roger is eligible for parole in 2004. Nev- 
ertheless, the district court issued an 
order terminating his parental rights, find- 
ing that Roger’s incarceration constituted 
abandonment. 

The Supreme Court reversed, noting 
that the Nevada Legislature has not pro- 
vided that incarceration constitutes 
abandonment as a matter of law. The 
Court then held that “[consistent with 
the statute and [the Court’s] prior deci- 


sions regarding abandonment . . . volun- 
tary conduct resulting in incarceration 
does not alone establish an intent to aban- 
don a minor child.” Accordingly, the 
Court concluded “that substantial evi- 
dence did not exist to support a finding 
of abandonment in this case.” See: Mat- 
ter of Parental Rights as to Q.L.R., 54 
P.3d 56 (Nev. 2002). 

Similarly, the Court reversed a termi- 
nation order in another case, finding that 
“the record establishes that termination 
resulted solely because [the mother] was 
incarcerated for more than fourteen 
months” for violating probation on a con- 
viction for writing bad checks. The Court 
noted that it “previously characterized the 
severance of the parent-child relationship 
as ‘tantamount to imposition of a civil 
death penalty.’” The Court reversed the 
termination order, concluding: “Though 
her incarceration prevented her from be- 
ing available to parent her children, no 
other factors weigh in favor of imposing 
the ‘civil death penalty’ on her.” See: 
Matter of Parental Rights as to J.L.N., 55 
P.3d 955 (Nev. 2002). H 


Unauthenticated Evidence Does Not Support Summary Judgment 


Texas state court of appeals 
eld that the trial court’s grant- 
ing of TDCJ’s motion for summary 
judgment was error because photocopies 
of prison rules attached to the motion 
were not authenticated. 

Richard Allen Kleven, II, a Texas state 
prisoner, sued the Texas Department of 
Criminal Justice-Institutional Division 
(TDCJ) and TDCJ guards Matthew 
Cheatham and Gary Stevens, under 42 
U.S.C. § 1983, in state court. He alleged 
the guards’ seizure of his property with- 
out compensation violated due process 
clauses of the Texas and U.S. constitu- 
tions and that he was denied his right to 
compensation under Texas Gov’t Code § 
501.007. The trial court dismissed the ac- 
tion. Kleven appealed. 

The court of appeals held that the 
trial court erred in granting summary judg- 
ment on immunity grounds and failed to 
address Kleven’s theory of liability (lack 
of meaningful administrative remedies for 
compensation for loss of property). The 


by Matthew T. Clarke 

court of appeals reversed the case and 
returned it to the trial court for further 
proceedings. Kleven v. TDCJ, 35 S.W.3d 
112 (Tex.App. Dist.62000). 

After remand, Kleven amended his 
petition, alleging retaliation against him 
for pursuing this action. Kleven filed a 
motion for summary judgment. TDCJ 
moved for summary judgment alleging its 
procedures for addressing prisoners’ 
property claims gave adequate due pro- 
cess. The trial court granted TDCJ’s 
motion and denied Kleven’s. Kleven ap- 
pealed. 

The court of appeals held that 
Kieven was correct in his assertion that 
the evidence attached to TDCJ’s motion 
for summary judgment was incompetent. 
The motion included an affidavit by a 
TDCJ official and copies of the TDCJ 
operations manual pertaining to prisoner 
grievances, an administrative directive, 
and written investigations of two pris- 
oner property claims. However, the copies 
were not certified or authenticated by ref- 


erence in the affidavit. Therefore, the cop- 
ies were not competent evidence upon 
which summary judgment can be granted. 
Therefore, the summary judgment in 
TDCJ’s favor had to be reversed. 

The court of appeals also held that 
the trial court did not err in failing to grant 
Kleven’s motion for summary judgment 
against TDCJ (and its officials in their 
official capacity) and a guard because 
TDCJ was not a “person” within the mean- 
ing of § 1983 and Kleven had not negated 
the guard’s asserted qualified immunity 
defense. Kleven could have maintained 
an action against TDCJ officials in their 
official capacity for injunctive relief, but 
he had failed to request injunctive relief 
when he amended his petition. Therefore 
the court of appeals upheld the trial 
court’s denial of Kleven’s motion for sum- 
mary judgment and reversed the granting 
of TDCJ’s motion for summary judgment, 
returning the case to the trial court for 
further proceedings. Kleven v. TDCJ, 69 
S. W.3d 341 (Tex.App. Dist.6 2002). ■ 
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$112.50 Per Hour Post-Judgment Attorney 
Fees Upheld Under PLRA 

by Bob Williams 


T he Court of Appeals for the 
Ninth Circuit has held that post- 
judgment attorney fees are compensable 
under the Prison Litigation Reform Act 
(PLRA), though subject to the PLRA’s 
rate cap of $1 12.50 an hour. 

In 1991, Robert Webb, then a pris- 
oner in Idaho’s Ada County Jail, brought 
a §1983 class action challenging numer- 
ous conditions of confinement at the jail. 
Webb prevailed on most of his claims on 
the merits and was awarded $244,308.00 
in attorney’s fees for this work. See: Webb 
v. Ada County, 145 F.3d 1343 (9th Cir. 
1998). 

Webb’s attorneys performed post- 
judgment work relative to enforcing the 
court’s orders and the terms of the con- 
sent decree. Finding that Webb was 
partially successful in this post-judg- 
ment litigation, the court awarded 
$9,495.00 in attorney fees. On appeal, the 
Court affirmed but remanded so the 
PLRA’s fee cap could be applied to work 
performed after the effective date of the 
PLRA (April 26, 1996). See: Webb v. Ada 
County, 195 F.3d 524 (9th Cir. 1999). (PLN, 
March 2001). 

On remand, the district court rejected 
the County’s argument that fees could 
not be awarded under the PLRA for post- 
judgment work. The County claimed the 
work was not reasonably and directly 
related to proving an actual violation of 
Webb’s constitutional rights. The court 
found the work was related “to the en- 
forcement of court-ordered relief for 
violations of Webb’s constitutional 
rights.” The court then reduced the 
award to $6,036.25 under the PLRA fee 
cap and awarded an additional $17,290.50 
in attorney fees for work performed since 
the first award in “enforcing and moni- 
toring compliance with the judgment on 
the merits and the entry of the consent 
decree.” Both parties appealed. 

On appeal, the Court found that the 
PLRA language allows attorney fees for 
work “directly and reasonably incurred 
in enforcing the relief ordered for the vio- 
lation.” See: 42 U.S.C. §1997e(d)(l)(B)(ii). 
In so doing, the Court rejected the 
County’s claim that a post-judgment con- 
stitutional violation must first be 


demonstrated by Webb. Such a require- 
ment would render subsection (B)(ii) 
superfluous. 

In rejecting Webb’s claim that the 
PLRA rate cap applied only to fees 
awarded pursuant to 42 U.S.C. § 1988, and 
thus not to contempt and discovery sanc- 
tions, the Court held it unlikely that 
Congress intended on only some fees 
being limited by the PLRA. Rather, the 
Court found that the PLRA rate cap ap- 
plied to all work on the merits and all 
post-judgment work occurring after the 
effective date of the PLRA. This includes 
consent decree monitoring and enforce- 
ment, contempt and sanction motions for 
enforcement of court orders, and even 
fees-on-fees. 

The PLRA prohibits awarding fees 
beyond 150% of the hourly rate estab- 
lished for federal court-appointed 
counsel (18 U.S.C. §3006A). While 
Webb had asked for a $75 hourly rate, 
the district court erred in using the $65 
for in-court and $45 for out of court 
hourly rates paid federal counsel in the 
District of Idaho. Congress had ap- 
proved a $75 hourly rate but, lacking 
congressional funding, was not yet 
implemented. The Court found that 
§1997e(d)(3) “makes no distinction be- 
tween the amount authorized by the 
Judicial Conference and the amount ac- 
tually appropriated by Congress.” 
Therefore, it is the rate “established” 
by Congress, not the rate actually 
“paid” to federal attorneys that pre- 
vails. At the 150% rate cap the 
appropriate PLRA rate in this case was 
$112.50 an hour. 

Finally, the Court remanded the case 
because it could not perform a meaning- 
ful appellate review of Webb’s 69% fee 
reduction since the judge used the terms 
“excessive” and “technical” without ar- 
ticulating the bases for these terms. The 
Court also found the judge had discre- 
tion to reduce Webb’s pre-PLRA $140 
hourly rate to $ 1 25 ; that Webb had to pay 
interest on the County’s overpayment of 
previous fees; and that the district court 
on remand shall award attorney fees for 
this appeal. See: Webb v. Ada County, 285 
F.3d 829 (9th Cir. 2002). H 
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Eighth Circuit Affirms Damages Award, Discovery 
Sanctions, Fees in Pepper Missouri Spray Case 


T he U.S. Eighth Circuit Court of 
Appeals upheld a jury verdict, 
damages awards, and discovery sanc- 
tions against Missouri Department of 
Corrections officials at the Potosi Correc- 
tional Center (PCC) in a case involving 
excessive force against PCC prisoners. 

Edward V. Lawrence and Dennis 
Kirksey, PCC prisoners, sued PCC Guard 
Thomas Hays and other PCC officials 
under 42 U.S.C. §1983, for Eighth Amend- 
ment violations. Lawrence and Kirksey 
were confined in their cells during a prison 
shakedown by the PCC Emergency 
Squad (E-Squad) on June 10, 1996. Hays 
came to their cell and said, “Niggers get 
naked.” When Lawrence asked, “What 
did you say?”. Hays ordered E-Squad 
officer Carl McCory to spray Lawrence 
and Kirksey with pepper spray using a 
MK-46 device, which resembles a fire ex- 
tinguisher. Lawrence and Kirksey were 
completely soaked in pepper spray, as was 
the entire interior of their cell, and suf- 
fered painful after effects for days. 

During the course of discovery, the 
Missouri federal district court imposed 
sanctions of $8,712.19 on PCC officials 
for violating discovery orders and refus- 
ing to cooperate with plaintiffs’ counsel. 
Following trial, a jury ruled against Hays 
and awarded Lawrence and Kirksey $1.00 
each in nominal damages and $10,000 in 
punitive damages. The district court then 
granted plaintiffs’ motion for attorney fees 
and costs in the amount of $19,397.40. 
The district court denied Hays’ motion 
for judgment as a matter of law. Hays ap- 
pealed, citing several errors. 

The Court of Appeals affirmed de- 
nial of judgment as a matter of law. Citing 
Jones v. Shields, 207 F.3d 491 (8th Cir. 
2000), Hays argued that pepper spray in- 
juries are de minimis. The appeals court 
distinguished Jones on its facts and held 
that the clear differences in pain experi- 
enced by Lawrence and Kirksey 
compared to Jones proved the injuries 
were not de minimis. The court also re- 
jected Hays’ claim that the award of 
nominal damages showed that the jury 
believed the injuries were de minimis, ex- 
plaining, “force that is excessive within 
the meaning of the Eighth Amendment is 
compensable if it causes the prisoner ac- 
tual injury, even if the injury is not of great 


significance. ... [I]t is possible for a use of 
force to be excessive and in violation of 
the Eighth Amendment, and yet result in 
injury having no or only nominal mon- 
etary value.” 

Hays’ defense of qualified immu- 
nity was also rejected. The harm 
resulting from soaking Lawrence and 
Kirksey in pepper spray was foresee- 
able, and the force used was clearly 
excessive. A reasonable official would 
have known that the plaintiffs’ rights 
were violated in the spraying. 

The appeals court upheld the discov- 
ery sanctions and harshly criticized PCC 
officials’ behavior. The court detailed the 
violations of discovery orders, including 
the misplacement of the original video- 
tape of the pepper spray assault. The court 
noted that this was the third case in five 


D eath penalty foes seeking to 
abolish government-sanc- 
tioned murder in their states now have a 
new tool for the task. America Without 
the Death Penalty, unlike many books 
written by academics and published by 
university presses, enlightens much and 
bores little. 

The four authors, sociology profes- 
sors in various universities, organized a 
study of nine states that voluntarily abol- 
ished the death penalty (Michigan, 
Wisconsin, Maine, Minnesota, North 
Dakota, Hawaii, Alaska, Iowa, and West 
Virginia). The authors sought answers to 
six empirical research questions: (1) the 
relationship between murder rates, execu- 
tion history, and death penalty abolition; 
(2) state economies and the death pen- 
alty; (3) public sentiment and the death 
penalty; (4) the role of social, political, 
and economic elites in abolishing the 
death penalty; (5) the relationship be- 
tween the mass media and death penalty 
abolition; and (6) the relationship be- 
tween population diversity and death 
penalty abolition. The book also touches 
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years where prison officials “lost” evi- 
dence. The court reminded officials that 
under Fed.R.Civ.Proc. 37, the district court 
could have struck the officials’ pleadings 
and entered default judgment for the 
plaintiffs. Accordingly, given the level of 
discovery abuse, the sanctions were 
quite reasonable. 

The court upheld the attorney fees 
and costs award. The court, however, re- 
manded the award instructing the district 
court to comply with 42 U.S.C. 
§1997e(d)(2) and apply a portion of the 
damages, not to exceed twenty-five per- 
cent, to the fees and costs. 

The district court was affirmed in all 
respects except on the attorney fees and 
costs, which were remanded with instruc- 
tions. See: Lawrence v. Bowersox, 297 
F.3d 727 (8th Cir. 2002). H 


briefly on death penalty abolition in 
Washington, D.C. and in three states — 
Massachusetts, Rhode Island, and Ver- 
mont where state courts have struck down 
the death penalty. 

Although it is well-known that the 
death penalty is racist, this book presents 
that racism in unambiguous, striking num- 
bers. Prior to abolition, every state studied 
executed disproportionately more minori- 
ties than whites. Also striking is the degree 
of dissimilarity among the states studied. 
Beyond that, the study’s summary pro- 
vides some clear reference points for 
death penalty abolitionists to use in at- 
tacking the death penalty in their own 
states. The endnotes are extensive, and 
the bibliography is comprehensive. 

I do have one quibble with this oth- 
erwise excellent book: the writing style is 
uneven and occasionally unobjective. 
Tighter style editing could have fixed this. 
Nevertheless, this book is a valuable gem 
for death penalty abolitionists. I whole- 
heartedly recommend it to everyone 
interested in the death penalty and its 
abolition. | 
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Oklahoma Prisoner/Paupers May Be 
Required to Pay Partial Filing Fees 


The Oklahoma Supreme Court up- 
held a trial court order directing an 
indigent prisoner to pay partial filing fees 
from future prison labor earnings. 

Eugene Smith, an Oklahoma pris- 
oner, petitioned a Blaine County, 
Oklahoma trial court for a writ of manda- 
mus. The particulars of that 2001 petition 
were unreported. His prison account con- 
tained 24 cents, so he asked for leave to 
proceed without paying the filing fee. The 
trial court found that Smith earned $24 
per month at his prison job and ordered 


him to pay a partial filing fee of $48 from 
his future prison pay. Smith appealed to 
the State Supreme Court. 

The Oklahoma Supreme Court found 
the order directing Smith to pay the par- 
tial filing fee to be appropriate. However, 
the State Supreme Court held that the 
partial filing fee could not be collected in 
a manner which would completely deplete 
Smith’s prison account, citing Foust v. 
Peatman , 1992 OK 135, 850P.2d 1097. See: 
Smith v. Moore, 50 P.3d 215 (Okla. 2002). 
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Video- Visits Out in New Mexico Prisons 


by Gary Hunter 


A fter two years, the draconian 
practice of video-only visitation 
was abolished in New Mexico prisons. “I 
believe we can achieve the same secu- 
rity goals with non-contact visits,” said 
newly installed Corrections Secretary Joe 
Williams. “Keeping an inmate’s family ties 
are important,” he added. Williams went 
on to describe the video only visits as 
the “most draconian policy” imple- 
mented by his predecessor Rob Perry. 

Williams’ actions are applauded by 
prison activists across the state. Tilda 
Sosaya is a prison-rights activist who 
served on a Corrections Department tran- 
sition team with Williams. The team 
studied various aspects of prison life 
prior to the swearing in of Govenor Bill 
Richardson on January 1, 2003, Sosaya 
also has a son in the maximum-security 
North Facility of the prison. 

“I thought (Williams) would prob- 
ably do this, but I didn’t know he’d do it 
so soon,” said Sosaya. “I don’t think Joe 
Williams could have taken any other mea- 
sure that would have had such a 
widespread affect. It’s the first time I’ve 
seen my son face to face in two years.” 

Under the insensitive policy of Perry, 
families of certain prisoners would only 
be allowed to visit using a small TV Moni- 
tor. Sosaya describes it like this. 

“Locked into a dank, small cubicle 
with no windows and barely enough room 
for two people, family members would 
view a fuzzy image of a shackled and 
cuffed prisoner in leg irons and belly 
chains on a 5” x 5" black and white moni- 


tor. Conversation was nearly impossible 
since audio quality was so poor that one 
could only compare it to a bad cellphone.” 

Perry had defended his unpopular 
position saying that “it was the inmate’s 
behavior that led to prison in the first 
place.” 

DOC spokeswoman Tia Bland de- 
scribes the change as part of a “family 
friendly” change designed to keep pris- 
oners happier and allow the maximum 
security facilities to function more safely 
and smoothly. She says that the video- 
only visits will be an option only in special 
circumstances or “in discipline situa- 
tions.” 

Prisoners have also brought suit 
against the DOC for another of Perry’s 
controversial programs called cognitive 
restructuring. Prisoners call it “mind con- 
trol.” Prisoners in this program are placed 
in solitary confinement and served meals 
in their cells for at least six months. Bland 
said that this program would probably not 
be removed. | 

Source: Santa Fe New Mexican 
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Guard Awarded $515,813 Against Private Medical Provider 


A Florida Jury awarded a Martin 
County Jail guard, Ronald Keeler, 
$515,813 against a private medical provider. 
Keeler sued Correctional Physician Ser- 
vices (CPS), who provided medical care to 
jail prisoners, and New Horizons of the 
Treasure Coast, Inc., who was a subcon- 
tractor to provide mental health services 
to prisoners. Prisoner Jonathan Brown 
began to act strangely in his cell and was 
handcuffed to be taken to the medical unit. 
During the escort to medical. Brown be- 
came involved in an altercation with 
guards and was subdued. 

After being examined by medical for 
minor injuries to his wrists from the hand- 
cuffs, Brown was taken to the booking 
area, where he was to await processing 
of paperwork to be “Baker Acted”, which 
is Florida’s involuntary mental health 
commitment act, and await transfer to a 
mental health unit. Brown was placed in 
a restraint chair, but several minutes later 


O n December 11, 2002, Oklahoma 
County, Oklahoma agreed to 
settle a medical neglect suit by paying 
$385,000 to Deborah Smith, 3 1 , a formerpris- 
oner in the Oklahoma county jail. While 
imprisoned in the jail in March, 1998, Smith 
repeatedly requested medical attention for 
complications with her pregnancy. Jail medi- 
cal staff ignored her. On March 18, 1998, 
Smith prematurely gave birth to a baby boy 
who died for lack of care in the jail. Smith 
then filed suit against Oklahoma county, 
the county commissioners, sheriff John 
Whetsel and several jail employees, claim- 
ing that deliberate indifference to her 
medical needs and the baby’s by jail staff 
had led to the child’s death. 

The case went to trial in September, 
2002, and a federal jury returned a verdict 
finding the defendants were not liable for 


Everyday Letters for Busy People 

100s of sample letters for every occa- 
sion, including over two dozen to gov- 
ernment agencies and officials. Can be 
modified for your particular situation. 

$15.99 

Available From PLN's Book Store! 

See Page 37 for more information. 


removed so a nurse could administer a 
shot of Haladal in his buttock. At his re- 
quest, Brown was allowed to lay prone 
on a bench in the holding cell. A surveil- 
lance video showed the cell door remained 
fully open with Brown restrained by hand- 
cuffs to the front of his body only. 

A guard later came around the comer 
to the holding cell, at which time Brown 
launched himself out the door into the 
guard. Several guards, including Keeler, 
took action to subdue Brown. During the 
struggle, Keeler received an injury to his 
right shoulder that required surgery and 
a severe facial laceration. He was forced 
to resign because of his injuries. 

The guard alleged New Horizons neg- 
ligently breached its duty to provide 
medical/mental health care to Brown. CPS 
had placed Brown on a mental health log 
for New Horizons to see him several times. 
New Horizons needed to see him so he 
could receive his medication of Depakote 


the child’s death. The defendant’s had ar- 
gued that Smith had spontaneously 
aborted the child. On October 3, 2002, fed- 
eral district court judge Tim Leonard 
granted Smith a new trial finding that the 
jury’s verdict was against the weight of 
the evidence. The county then filed mo- 
tions asking for a change of venue and 
that judge Leonard recuse himself from 
the case due to claimed bias against the 
defendants. 

On December 11, 2002, shortly before 
the new trial was scheduled to begin, the 
county agreed to pay Smith $385,000 to 
settle her claims. Smith was represented by 
Oklahoma City attorneys Stephen Clarke 
and Glenn Schrader Jr. and Mark Hammons. 

“That will be a complete settlement 
of her claim. We’re very satisfied with the 
settlement results, and we’re hopeful that 
it will provide some impetus to improve- 
ment of conditions at the jail,” Hammons 
told media. Hammons said he was confi- 
dent Smith would have won at a retrial but 
he believed a settlement was in his clients 
best interests. See: Smith v. Oklahoma 
County, US DC, WD OK, case No. 00CV- 
512.H 

Source: Daily Oklahoman, National Jury 
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twice a day to treat his bipolar disorder. 
New Horizons argued it never saw Brown 
because there was no indication it needed 
to see him. Moreover, New Horizons as- 
serted the Jail was at fault for failing to 
exercise proper use of force and restraint 
measures against Brown. 

Prior to trial Keeler, dismissed CPS 
as a defendant. The jury found New Ho- 
rizons 100% negligent and awarded 
Keeler $26,35 1 .08 -past medical expenses; 
$27,812 - past loss of earnings; $21 1,650 
- present and future lost earning ability 
(intended to cover 17 years); $150,000 - 
past pain and suffering; $100,000 future 
pain and suffering. For prison and jail 
staff, this theory of liability is a good av- 
enue of relief against private medical 
providers. Keeler was represented by 
Richard M. Benrubi of West Palm Beach. 
See: Keeler v. New Horizons, Inc., Mar- 
tin County, Florida, Case No: 00-630-CA. 
■ 

Arizona Surcharge 
On Fines Upheld 

T he Arizona Supreme Court re- 
cently upheld A.R.S. 16-954(C) 
which imposes a 10% surcharge on civil 
and criminal fines, with a portion of the 
proceeds to fund political campaigns. 

Steven May, an Arizona legislator, re- 
ceived a $27 parking ticket but refused to 
pay the 10% surcharge imposed by section 
1 6-954(C). He challenged the surchaige in the 
Maricopa County Superior Court, contend- 
ing that it violated his right to freedom of 
expression under the 1st Amendment to 
the U.S. Constitution. This was so. May 
claimed, as the surcharge could be used to 
support a political candidate whose views 
he opposed, thereby forcing him to sup- 
port the propagation of those views. 

The superior court upheld the stat- 
ute, but the appellate court reversed finding 
that the surcharge violated May’s 1st 
Amendment right to freedom of expres- 
sion. The state attorney general appealed 
to the state supreme court. 

The supreme court found that the sur- 
charge did not burden First Amendment 
freedom of expression rights because “there 
is no expressive content inherent in paying a 
traffic fine.” Hence, the appellate court was 
reversed and the statute upheld. See: May 
v. McNally, 55 R3d 768 (Ariz. 2002). | 
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Texas Court Abused Discretion by 
Dismissing Prisoner’s Retaliation Suit 

by Matthew T. Clarke 


A Texas state court of appeals has 
leld that the trial court abused 
its discretion when it dismissed a 
prisoner’s suit that alleged retaliation for 
accessing federal courts. 

Angel Martinez Vacca, a Texas state 
prisoner, filed suit in state court under 
42 U.S.C. § 1983, alleging Texas Depart- 
ment of Criminal Justice (TDCJ) prison 
officials retaliated against him for filing 
suit in federal court. 

Initially, Vacca sought to file a suit in 
federal court alleging retaliation by TDCJ 
guards. As required by the PLRA, Vacca 
sought to send the federal court a trust 
fund printout to support his motion to pro- 
ceed in forma pauperis. Instead of 
providing the requested printout, guard 
Tina Range allegedly required Vacca to al- 
low her to examine the suit he was filing. 
Two days later, Vacca was given a job 
change. Nineteen days later, guards 
Ronald L. Farrington and Jonathan R. 
Rayburn allegedly falsified a disciplinary 
infraction by Farrington dropping a $100 
bill in front of Vacca during a strip search. 
Captain M. Glass convicted Vacca of the 
disciplinary infraction and assessed fifteen 
days solitary confinement (during which 
Vacca received no hot meals) after alleg- 
edly hearing contradictory testimony from 
Farrington and Rayburn. Glass’s wife, 
Zelda, a TDCJ employee, allegedly initi- 
ated a unit classification hearing which 
resulted in Vacca’ s being changed from 
minimum to medium custody. She also al- 
legedly approved the previous job change. 

Vacca then filed suit in state court 
alleging a conspiracy to retaliate against 
him for filing the federal suit and request- 
ing compensatory and punitive damages. 
Said conspiracy allegedly consisted of 
defendants initiating the bogus disciplin- 
ary report, the job change, and the 
classification hearing requesting depri- 
vation of hot meals and a reduction in 
his custody level. Vacca experienced 
“pain, humiliation, weight loss, emotional 
distress, punishment without due pro- 
cess, imminent fear for his life and a 
‘chilling’ of his right to exercise access 
to courts.” 

The district court appointed a spe- 
cial master who reported that the 
allegations in Vacca’s state suit were di- 

Prison Legal News 


rectly related to and the result of Vacca’s 
filing the federal suit and recommended 
that the suit be dismissed for want of ju- 
risdiction or removed to federal court. The 
special master also concluded that Vacca 
alleged facts which, if credible, would es- 
tablish a prima facie case. 

The district court dismissed the suit 
stating it related to the previously filed 
federal suit and it was frivolous because 
the actions taken by defendants were 
within their authority. Vacca appealed. 

The court of appeals held that the dis- 
missal was not proper under § 14.003(b)(4) 
Tex. Civ. Prac.& Rem. Code which allows a 
court to dismiss a claim when a previously- 
filed claim is substantially similar or arises 
from the same operative facts. Vacca’s affi- 
davit describing the federal action did not 
list any of the defendants in this action as 
defendants in that action. Therefore, it does 
not show that the claim arises from the same 
operative facts. 

The general statement that Vacca’s 
suit was frivolous was also in error. Be- 
cause the trial court did not hold an 
evidentiary hearing, the only permissible 
basis for dismissal as frivolous was that, 
the suit was frivolous as a matter of law. 
However, “Vacca’s pleadings accuse 
appellees of depriving him of his rights 
under the First, Fifth, Eighth, and Four- 
teenth Amendments to the United States 
Constitution by conspiring and retaliat- 
ing against him for filing a suit in federal 
court complaining of staff misconduct; 
thus, Vacca has stated a claim in law un- 
der Section 1983. The trial court abused 
its discretion by dismissing Vacca’s suit 
on the grounds that it lacked an arguable 
basis in law.” The judgment was reversed 
and the case returned to the trial court for 
further proceedings. See: Vacca v. 
Farrington, 85 S.W.3d 438 (Tex.App. 
Dist.6 2002). | 
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Pepper Spray Drift Injury Can Be Actionable 


T he Ninth Circuit U.S. Court of 
Appeals held that where guards’ 
pepper spraying of combatant prisoners 
in one cell did not violate their Eighth 
Amendment rights against cruel and un- 
usual punishment, the drift of the spray 
to neighboring cells, with no attention to 
calls of distress, could support an Eighth 
Amendment violation of deliberate indif- 
ference to medical care for the neighbors. 

Frank Clement, Arturo Chavez and 
Larry Caballero, prisoners at California’s 
maximum security Pelican Bay State 
Prison, sued prison officials under 42 
U.S.C. § 1983 in response to guards’ use 
of pepper spray in their cell block against 
others without providing protection for 
them. The two claims were (1) for using 
excessive force against the combatants 
by spraying a second time after the fight 
had allegedly subsided, and (2) for being 
deliberately indifferent to the medical 
needs of neighboring prisoners hurt by 
drifting spray. 

The principal legal defense raised 
was qualified immunity. This requires a 


by John E. Dannenberg 

two-step inquiry (see Saucier v. Katz, 533 
US 194 (2001) [PLN, June, 2002], If the 
facts show no constitutional violation, the 
inquiry ends. Then, if the constitutional 
right was clearly established, the court 
must determine if the law put the defen- 
dants on notice of what would be clearly 
unlawful conduct. 

Applying the test to the first claim, 
the court looked for evidence of a mali- 
cious or sadistic purpose solely intended 
to cause harm. Here, the guards claimed 
the second spraying was needed because 
the first didn’t cause the fighting to 
cease. Although some of the facts were 
disputed, quelling the fight was a proper 
purpose for using the spray and no mali- 
cious or sadistic intent could be proved. 
Accordingly, qualified immunity shielded 
the guards from liability for excessive 
force. 

The second claim related to the alle- 
gations that plaintiffs suffered for four 
hours after the drift from the spray hit 
them, causing allergic, asthmatic and 
breathing problems, for which no medi- 


cal aid was offered (not even a shower). 
The qualified immunity question of a con- 
scious choice to deliberately deny 
needed medical care “may lead to liabil- 
ity,” the court held. Liability could attach 
from a failure to adequately train staff, 
and could include supervisory liability. 
The general law regarding medical treat- 
ment of prisoners was clearly established 
in the Ninth Circuit in 1992, thus satisfy- 
ing that Saucier inquiry. That law is that 
guards may not intentionally deny or de- 
lay access to medical care. 

Although the court opined that 
plaintiffs had a tough burden to win 
their case, summary judgment against 
them was wrong. A trier of fact must be 
permitted to resolve the facts in the case 
at trial. Accordingly, the court reversed 
the district court’s grant of summary 
judgment for defendants and ordered 
the matter to proceed on the deliberate 
indifference to serious medical needs 
claim as to the drifting spray victims. 
See: Clement v. Gomez, 298 F.3d 898 
(9 th Cir. 2002). H 


Texas Prisoner Gets 30-Day Grace Period to File Expert Affidavit 

by Matthew T. Clarke 


A Texas state court of appeals has 
uled that a prisoner claiming ac- 
cident or mistake in failing to file an expert 
report within 180-days of filing his medi- 
cal negligence suit is entitled to a 30-day 
grace period in which to file the report. 

Gerald Allen Perry, a Texas state pris- 
oner, filed a medical negligence suit in 
state court alleging that a nurse and two 
physician assistants at the TDCJ-ID 
Telford Unit were negligent in failing to 
request x-rays of his fractured hand and 
failing to provide pain medication. Perry 
alleged pain and suffering and permanent 
disfigurement due to an improperly healed 
hand. 

Defendants filed a motion to dismiss 
based on Perry’s failure to file an expert 
report within 180-days of filing suit as 
required by Tex. Rev. Civ.Stat. art. 4590i, § 
13.01. The trial court dismissed the suit. 
Perry filed a motion for new trial request- 
ing a 30-day grace period in which to file 
the report. The motion was overruled by 
operation of law. Perry appealed, on the 
basis that Article 4590i, § 13.01 is uncon- 


stitutional and his motion for new trial 
should have been granted. 

The court of appeals held that the 
statute is constitutional regardless of 
whether plaintiffs are unable to afford an 
expert to make the required report. The 
court of appeals also held that Article 
4590i, § 13.02(8) requires the trial court to 
grant an additional thirty days to a party 
if, after a hearing, the trial court determines 
that the failure to file an expert report is due 
to accident or mistake. A motion request- 
ing the 30-day grace period is timely if filed 
any time prior to a hearing on the oppos- 
ing party’s motion to dismiss. 

The defendants’ motion to dismiss 
was filed and ruled on the same day. 
There was apparently no hearing and 
Perry did not receive notice of the motion 
until after it was granted. Therefore, 
Perry’s motion for new trial was a timely 
request for the 30-day grace period. Fur- 
thermore, in an affidavit supporting his 
motion for new trial. Perry stated that he 
failed to file the expert report because he 
did not have the funds to hire an expert 


and mistakenly believed he could obtain 
the necessary information from the de- 
fendants within the 180-day window via 
discovery. This is a mistake of law and, in 
the absence of controverting evidence, 
sufficient to establish that Perry’s failure 
to file the expert report was due to mis- 
take. Therefore, the trial court abused its 
discretion when it failed to grant Perry 
the 30-day grace period. 

The court of appeals specifically re- 
jected defendants’ contention that Texas 
Civil Practice & Remedies Code Sec. 
14.003 allowed dismissal of a prisoner’s 
suit as frivolous or malicious without a 
hearing. It noted that when a court dis- 
misses a claim without conducting a fact 
hearing, the claim must have no arguable 
basis in law. Section 14.003 may not be 
used to graft a dismissal without a hear- 
ing exception onto a law requiring a 
hearing before dismissal. Therefore, the 
judgment was reversed and the case re- 
turned to the trial court for further 
proceedings. See: Perry v. Stanley, 83 
S. W.3d 8 19 (Tex. App. Dist.6 2002). ■ 
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Alabama: In August, 2003, 163 pris- 
oners on death row at Holman Prison 
were allowed to have small fans to re- 
lieve the heat in their cells. The prison 
has no air conditioning. Fans had been 
allowed but were banned on death row 
in 1995. In 2002 the Southern Poverty Law 
Center filed suit over excessive heat on 
death row. The suit is pending. Claiming 
a shortage of funds, the Alabama Depart- 
ment of Corrections would not provide 
the fans nor would they allow prisoners 
to purchase their own. Bryan Stevenson, 
director of the Alabama Capital Repre- 
sentation Resource Center provided 
$2,635 to purchase 170 fans. 

California: On April 27, 2003, two 
unidentified 15 year old boys caused a 
lockdown at the Folsom State Prison and 
two local jails. Imitating the MTV show 
Jackass, one of the boys wore an orange 
jumpsuit purchased at a flea market, 
jumped out of a car wearing handcuffs 
while the other youth video taped him. A 
passing motorist promptly alerted the 
forces of law and order who quickly mo- 
bilized tracking dogs, patrol cars and a 
helicopter and locked down the Folsom 
prison and the Placer and Sacramento 
county jails in order to locate the young 
filmmakers. Placer county sheriff’s detec- 
tive Jim Hudson said that while the stunt 
itself broke no law, the children were cited 
for obstructing a peace officer after they 
initially denied their involvement when 
questioned by police. With police in hot 
pursuit, the children got rid of the jump 
suit, returned home, erased the video and 
confessed to one of their fathers, who in 
turn notified police. Hudson said police 
may bill the children for the mobilization, 
claiming at least $5,000 was spent, mostly 
from the prison lockdown and helicopter 
search. 

California: On August 12, 2003, 
Timothy Durel, 37, a married Sacramento 
county jail guard, was convicted by a 
local jury of one misdemeanor count of 
trespassing for entering and searching 
the home of Susan Pollata, a woman he 
was sexually attracted to but who had 
rebuffed his advances. Pollata has a civil 
rights suit pending against Durel and the 
county. Claiming to be on official busi- 
ness, Durel entered Pollata’s home while 
she was at work and ordered her two 
young daughters to remain on a living 
room couch while he rummaged through 
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Pollata’s bedroom. The jury deadlocked 
on unlawful imprisonment charges. Durel 
also faces disciplinary action by the jail. 
News reports indicate Durel has a law 
degree. Presumably he can practice law if 
unemployable as a jail guard. 

California: On July 30, 2003, Michael 
Anita, 30, was found stabbed to death in 
his Security Housing Unit cell at the 
United States Penitentiary in Atwater. 
Anita was identified by prison officials 
as a member of the Warriors Society, de- 
scribed by Bureau of Prisons officials as 
“an Indian prison gang.” Anita had been 
serving a life sentence for killing a taxi 
driver in Arizona in 2000 on an Indian res- 
ervation. His was the first murder at 
Atwater since the prison opened on Janu- 
ary 16, 2002. The FBI is investigating his 
murder. 

Colorado: On August 20, 2003, a 
Denver federal grand jury indicted state 
prisoners Wendell Wardell Jr., 36, and Carl 
Pursley Jr., 35, for conspiring to defraud 
the United States, making false statements 
in tax returns and aiding and abetting the 
preparation of false tax returns. Prosecu- 
tors claim the prisoners filed false income 
tax returns in 1995, 1996 and 1997 seeking 
$70,000 in refunds, of which they actually 
obtained $20,000. Pursley is in prison for 
murder, Wardell for check forgery. 

Connecticut: In late August, 2003, 
former Federal Correctional Institution- 
Danbury guard Anthony Tortorella, 41, 
was sentenced to ten months in prison 
for having sex with six female prisoners at 
the prison between 1998-2001 and for har- 
boring an illegal alien. The alien was a 
female prisoner whom Tortorella had sex 
with, she was released, deported to her 
native Ecuador in 1999 and returned to 
the U.S. illegally where she then lived with 
Tortorella. Tortorella’s sentence was rela- 
tively lenient because he had agreed to 
testify against fellow Danbury prison 
guard Richard Vasquez, 32, who was also 
charged with having sex with female pris- 
oners at the facility. Vazquez pleaded 
guilty to having sex with prisoners mid- 
way through his jury trial. On October 9, 
2003, Vazquez was sentenced to 2 1 months 
in prison. 

Denmark: In August, 2003, five asy- 
lum seekers facing deportation to Algeria, 
Moldova and Ukraine escaped from the 
Sandholmlejren prison near Copenhagen 
by digging a 35 foot tunnel out of their 
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concrete floored cell. Prison officials es- 
timate it took the escapees eight months 
to dig the tunnel and remove eight tons 
of dirt in small plastic bags. News media 
claim this is the first tunnel escape from a 
prison in Danish history. 

Florida: On September 26, 2003, John 
Brock, 42, a guard at the Moore Haven 
Correctional Facility in Moore Haven was 
arrested on two counts of sexual battery 
on a child and one count of lewd and las- 
civious exhibition of a child. Brock is also 
the former police chief of Zolfo Springs. 
MHCF is operated by Wackenhut Cor- 
rections Corporation. 

Georgia: On August 14, 2003, an 
Atlanta grand jury indicted Michael Little, 
35, Gary Barnes, 36, Ricky Davis, 41, and 
his wife, Angie Davis, 29, on charges of 
attempting to defraud the United States 
of $2.4 million by filing false income tax 
returns. The men are all prisoners at the 
Federal Correctional Institution in Jesup. 

Georgia: On September 5, 2003, 
James Doctor, a 29 year Department of Cor- 
rections employee in charge of the Georgia 
DOC’s Facilities Division, resigned after 
telling prison wardens at a meeting that he 
had no respect for Bud Black, a member of 
the state’s Public Safety Board. And he 
also questioned Black’s ethics. Black is 
embroiled in a corruption scandal for in- 
fluence pedaling (see March, 2003, PLN) 
even though he himself is not accused of 
any wrongdoing. 

Georgia: On September 8, 2003, Ben 
Rogozensky, 3 1 , was attempting to escape 
from the Decatur jail by climbing into a 
ceiling crawl space over a bathroom. The 
attempt ended when Rogozensky fell 
through the ceiling into the chambers of 
judge J. Antonio DelCampo. Judge 
DelCampo was in court but a technician 
working on the judge’s computer alerted 
police who recaptured Rogozensky with- 
out incident. Rogozensky was being 
arraigned on charges of obstructing po- 
lice and giving false information. 

Illinois: On August 20, 2003, 
Michael Baisden, a guard at the Correc- 
tions Corporation of America operated 
Elizabeth Detention Center in Elizabeth, 
was arrested on charges that he raped a 
female detainee on August 12, 2003. The 
facility is a converted warehouse which 
houses immigration detainees on contract 
for the Immigration and Naturalization 
Service. 


November 2003 


News in Brief (continued) 


Iraq: In August, 2003, staff sergeant 
David Perry, 36, a member of the 649th 
MP company based in San Luis Obispo, 
California, was killed by an exploding 
package in Ba Qubah. Perry had been 
employed as a prison guard at the Wasco 
State Prison in California before being 
deployed to Iraq as part of the occupa- 
tion forces. 

Japan: On August 23, 2003, 162 pris- 
oners at the Fukuoka prison became ill 
from food poisoning. 

Maine: On August 30, 2003, William 
Lunt, 40, a jail trusty in the Cumberland 
county jail was kicked and beaten by pris- 
oners Michael McGraw, 21, and Stephen 
Beale, 38. Lunt was suspected by the pris- 
oners of contaminating chili served by 
the j ail on August 27, 2003 , with feces . As 
soon as the contaminated meal was 
served, prisoners began to complain that 
“It smells like shit.” Cumberlandjail sher- 
iff Mark Dion promised a full 
investigation, suspended all 14 jail trust- 
ies working in the jail kitchen and placed 
them in protective custody until the in- 
vestigation is over. The chili in question 
has been sent to the state crime lab for 
DNA testing. Rion said there were in- 
stances of nausea and vomiting after the 
fecal contamination was discovered. 
Beale and McGraw were charged with 
simple assault and Portland health inspec- 
tors have since given the jail kitchen “high 
marks for cleanliness.” For now, chili re- 
mains off the jail menu indefinitely. 

Maryland: KirkBloodsworth, 43, was 
the first American freed from prison by 
DNA evidence in 1993 when he was ex- 
onerated after having spent nine years in 
prison and on death row after twice be- 
ing convicted of the rape and murder of 
nine year old Dawn Hamilton. On Sep- 
tember 5, 2003, prosecutors charged 
Kimberly Ruffner, 45, a prisoner serving 
time in Maryland since 1984 on rape and 
attempted murder charges, with 
Hamilton’s murder. In the irony is not dead 
department, Bloodsworth and Ruffner 
had been friends in prison and lifted 
weights together. When told of Ruffner’s 
indictment by prosecutors, Bloodsworth 
said “I’m flipping out. The answer was 
right below me and I never knew it.” 
Bloodsworth’s cell had been above 
Ruffner’s in prison. Despite having twice 


before prosecuted and convicted the 
wrong man in Hamilton’s death, prosecu- 
tors now claim they have the right person. 
While Bloodsworth was exonerated of 
Hamilton’s murder in 1993, it was not un- 
til 2002 that a prosecutor asked police to 
enter the DNA evidence into their com- 
puter database in an attempt to locate the 
actual killer. 

New York: In August, 2003, the state 
parole board announced it would release 
Kathy Boudin, 60, who has been impris- 
oned since a 1981 botched armored car 
robbery left two policemen and a secu- 
rity guard dead. At the time, Boudin was 
a member of the Weather Underground 
Organization, a clandestine anti imperial- 
ist group that carried out armed 
propaganda in the 1970’s. 

New York: On May 6, 2003, Debbie 
Austin, a guard at the federally run Met- 
ropolitan Detention Center in Brooklyn, 
and her roommate Shamika Clarke, were 
charged in federal court with stealing 
$1,600 sent to prisoners at the jail. The 
thefts were discovered when prisoner 
Don Saunders complained that a $500 
money order he was sent was not cred- 
ited to his jail trust account. 

North Carolina: On August 4, 2003, 
Sylvia Wilkins, 44, a vocational computer 
instructor at the Wackenhut Corrections 
Corporation run Rivers Correctional In- 
stitution in Winton, was arrested and 
charged with four counts of soliciting first 
degree murder. Prosecutors claim Wilkins 
used an RCI prisoner to assist her in find- 
ing someone outside the prison to murder 
four of her co-workers and supervisors 
at RCI. The prisoner promptly reported 
the plot to prison officials who in turn 
alerted local, state and federal police who 
then investigated and arrested Wilkins. 

Ohio: On August 11, 2003, Jimmy 
Long, 43, a guard at the Warren Correc- 
tional Institution in Lebanon was charged 
with three counts of sexual battery for 
having sex with a male prisoner convicted 
of murder. Prosecutors claim Long used 
his authority as a guard to coerce the pris- 
oner into having sex with him. They also 
claim Long brought the prisoner alcohol, 
drugs and clothes, but Long was not 
charged with smuggling. Long resigned 
his prison job on July 2, 2003. In March, 
2003, Warren guard Norman Dunson, 38, 
was sentenced to six months in prison 
for having sex with a robber at the men’s 
prison. In 2000, Tamara Welton, 30, a laun- 
dry supervisor at the prison was also 
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sentenced to six months in prison for hav- 
ing sex with a prisoner on five occasions. 

Ohio: On June 25, 2003, a Marion 
county grand jury charged Gary Mount, 
40, with nine counts of unlawful sexual 
contact with a minor for having vaginal 
sex with a 1 5 year old girl on multiple oc- 
casions over a nine day period in 
May-June, 2003, after plying her with li- 
quor. Mount is employed as a guard at 
the North Central Correctional Institution 
(NCCI) in Marion. 

NCCI guard Johnny Page was also 
indicted by a Marion county grand jury 
on August 13, 2003, on charges of kid- 
napping, beating, raping and orally 
sodomizing his live in girlfriend. 

In June, 2003, Dennis Wilhelm, a 
guard at the Marion Correctional Institu- 
tion in Marion, was charged in Marion 
county with four counts of rape, three 
counts of gross sexual imposition, two 
counts of unlawful sexual conduct and 
one count of unlawful sexual misconduct 
with a minor. 

Pennsylvania: In August, 2003, 
Steve Lukowich, a former state prison 
guard, was convicted of raping an eight 
year old girl. Lukowich had faked his 
death to avoid prosecution on the child 
rape charges. At trial Lukowich testified 
he did so in order for his wife to get insur- 
ance money, not to avoid prosecution. 

Pennsylvania: On August 13, 2003, 
Derrick Love, 33, a federal prison guard, 
shot and killed his wife Bridget in their 
North Philadelphia home and then shot 
and killed himself. 

Pennsylvania: On August 2, 2003, 
Tammy S wittenberg-Edwards, 3 1 , was ar- 
rested and charged with child endangerment 
after locking her three year old daughter in 
the trunk of her car while visiting her hus- 
band at the state prison in Huntingdon. 
The child was refused entry to the prison 
by prison officials because she was not 
on the prisoner’s visiting list. Prison 
guards arrested S wittenberg-Edwards af- 
ter hearing crying and yelling from the 
trunk of her car and found the child. 

Pennsylvania: On September 16, 
2003, Edward Calloway, 34, pleaded guilty 
to escaping from the federal prison camp 
in Loretto. On November 10, 2002, he and 
another unidentified prisoner left the 
camp to visit with their girlfriends in a 
nearby motel. The two prisoners were 
caught returning to the camp as they had 
attempted to schedule their tryst between 
counts. 
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Saudi Arabia: On September 15, 
2003, a prison fire near Riyadh left 67 pris- 
oners dead and 20 prisoners and three 
guards injured. News sources did not 
indicate the cause of the fire. 

South Carolina: Claiming budget 
shortages, the Department of Corrections 
announced that effective August 13, 
2003, it would cut visiting hours at all 29 
state prisons by half, and four hours on 
Saturday and Sunday. 

Texas: hi September, 2003, Chambers 
county jail guard Gary Hatcher pleaded 
guilty to sexual misconduct with a female 
prisoner and was sentenced to seven 
years probation, 400 hours of community 
service and must obtain his GED within a 
year of sentencing. As part of his sentence 
he is barred from working in law enforce- 
ment and also surrendered his paramedics 
license. Five female prisoners at the jail 
accused Hatcher of offering them medical 
attention, cigarettes and prescription drugs 
in exchange for sex. Even more disturbing 
than Hatcher’s criminal activity is the fact 
that paramedics in Texas are not even re- 
quired to have a GED. 

Texas: On July 10, 2003, John Bates, 
40, a prison sergeant at the Ramsey II 
unit in Rosharon was arrested on charges 
that he stabbed and killed his wife, Linda 
Bates, 41, during an argument. Linda had 
been employed as a prison psychologist 
by the University of Texas, Medical 
Branch which provides medical services 
to Texas prisons. John had been a guard 
since 1984. 

Thailand: To ease tensions in the 
nation’s massively overcrowded prison 


system, prison officials announced the 
start of a cable television station in the 
Bang Kwang Central Prison. Starting with 
a weekly, live one hour show of wardens 
discussing complaints with prisoners, it 
will feature movies, sports, news, music 
and entertainment. Designed to hold 
100,000 prisoners, Thailand’s 132 prisons 
hold more than 250,000. 

Virginia: Disbarred attorney Tho- 
mas Smolka, 56, had a warrant issued for 
his arrest by federal judge Robert Payne 
after he failed to show up for his sentenc- 
ing on August 28, 2003. Smolka had 
pleaded guilty to wire and mail fraud 
charges for bilking prisoner clients out of 
their money when he took payment for 
legal services he never performed. Judge 
Payne had already revoked Smolka’s bail 
in June when Smolka refused to meet with 
probation officers to set his restitution 
payments. Prosecutors claim Smolka had 
not been forthcoming in identifying his 
victims. Smolka was declared a fugitive. 

Virginia: In August, 2003, 55 prison- 
ers at the Virginia Correctional Center for 
Women in Goochland tested positive for tu- 
berculosis. The state Department of Health 
later said none of the prisoners actually had 
tuberculosis despite the unusually high 
number of positive test results. 

Washington: In June, 2003, Nate 
Caldwell was appointed to head the King 
County Community Corrections Division, 
to find alternatives tojail and provide drug 
treatment to prisoners. In 1962 Caldwell 
was convicted of manslaughter in a gang 
related killing in New York when he was 
19. After he was released from prison in 


1967, Caldwell pursued a career in the jail 
industry. He moved to Seattle in 1997 
where he has been employed by the King 
County jail in Seattle. 

Washington: On October 3, 2003, 
Dean Ream, 56, a guard at the Mason 
County Jail in Shelton, died after acciden- 
tally shooting himself in the abdomen and 
leg on September 30, 2003, while getting 
dressed and prepared to go to work at 
the jail. Reem had worked at the jail as a 
guard since 1979. | 


Prison Nation 

Edited by Tara Herivel and Paul Wright 
Published January 2003 by Routledge 

In 41 chapters by social crit- 
ics, academics, investigative 
reporters and prisoners. 
Prison Nation exposes the 
dark side of the 'Lock-Em- 
Up' legal and political cli- 
mate in the United States. 

“...an inspiring book bring- 
ing together some of the 
most important work by 
dozens of dedicated schol- 
ars and activists.” H. Bruce 
Franklin, author of Prison Writ- 
ing in 20th Century America 

Only $19.95! 

332 pages 

Order from PLN's Book Store 

See page 38 for more information 


//////////////////////////////////////////////////////////////////////////////////////////////// 

i at/Jfaa Jl ofrrtviAi MksMtExmssm EMMMsA \ 

/ ' ^ 

' Last years Subscription Madness promotion was so sucessful that PLN has decided to offer it again! PLN is offering ' 

' a discount on blocks of 2, 4, 6 or 10 one-year subscriptions for any person not a current subscriber that has a U.S. ' 
J address, whether they are imprisoned or not. Subscription Madness is the only opportunity attorneys, librarians and ' 
/ corrections professionals have to be provided a PLN subscription at a fraction of the normal rate of $60 per year, and for ; 
/ prisoner family members and concerned activists to subscribe at a steep discount from the nonnal rate of $25 per year. ^ 
/ Prisoner subscriptions are also less than the normal $18 per year. Check out these discounts! / 

' • $ 35 buys 2 one-year subscriptions ($17.50 each) ; 

/ • $ 60 buys 4 one-year subscriptions ($15.00 each) / 

; • $ 75 buys 6 one-year subscriptions ($12.50 each) ; 

| • $120 buys 10 one-year subscriptions ($12.00 each) ; 

J If you want to take advantage of Subscription Madness but are stumped for people to send them to, PLN can provide ; 
J names of indigent prisoners who would love a PLN subscription! Use the Order Form on the other side or a ' 

J separate piece of paper to order by mail, or call 206-246-1022 to order with a Visa or MasterCard. 

/ / 
; No Renewals! Sorry, but Subscription Madness is for new one-year subscriptions only, and cannot be used to ; 
^ renew or extend a current subscription. PLN is a 501(c)(3) non-profit. ( Subscription Madness expires 12-31-03). ? 
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Sex Offender Registries Asked: 
Where Are All the Sex Offenders? 


A n informal poll by the organiza- 
tion Parents for Megan’s Law 
has revealed holes in states’ abilities to 
track the location of convicted sex offend- 
ers who are required to register with local 
authorities under the so-called “Megan’s 
Law” each state now has. The poll found 
that on average nearly one -quarter of the 
United States’ convicted sex offenders 
cannot be located at any given time. 

In January 2003, the Associated Press 
reported that California had lost track of 
at least 44 percent (about 33,000) sex of- 
fenders required to register under the 
state’s sex offender registration laws. The 
report prompted Parents for Megan’s 
Law, a nationwide child advocacy group, 
to conduct an informal telephone poll in 
all 50 states to determine the accuracy of 
their sex offender registries. Nineteen 
states, including New York and Texas, 
admitted that they either did not know or 
could not track the number of sex offend- 
ers who failed to register. The survey 
further revealed that in the states track- 
ing the accuracy of their registries, the 
average rate of sex offenders failing to 
register properly or at all was about 24 
percent. Florida, at 4.7 percent, had the 
lowest rate of non-compliance, while Ten- 
nessee and Oklahoma, at 50 percent each, 
had the highest non-compliance rates. 

Laura Ahearn, executive director of 
Parents for Megan’s Law, explained that. 


in her opinion, “the problem begins with 
the sex offenders themselves.” She went 
on to state that sex offenders, whom she 
described as “the most cunning of our 
criminals,” could not be trusted to take 
part in a registry based on the honor sys- 
tem. “I think that expectation is just 
unreasonable,” she said. 

Karen Terry, a criminologist at the 
John Jay College of Criminal Justice, 
stated that the problem is a lack of re- 
sources. That is, there are not enough 
law enforcement personnel to keep check- 
ing up on the location and other registry 
information provided by sex offenders to 
verify its accuracy. Professor Terry also 
expressed skepticism that legislation 
could solve the problem. 

The poll did find that the compliance 
rate for a given state was unrelated to the 
number of sex offenders in the registry. 
For example, Florida, which has the low- 
est non-compliance rate, has about 27,000 
sex offenders in its registry. By contrast, 
the two highest-rate states, Oklahoma and 
Tennessee, have 5,415 and 6,300 regis- 
trants, respectively. 

Mary Coffee, senior management 
analyst supervisor for the Sexual Of- 
fender/Predator unit of the Florida 
Department of Law Enforcement (FDLE), 
attributes Florida’s success in tracking sex 
offenders to the high level of technology 
use to track sex offenders; to the good 


working relationship and support FDLE 
has with other state agencies, which al- 
lows FDLE to update its sex offender 
registry with information from other agen- 
cies’ databases; and to the political will 
in Florida to do whatever it takes to make 
the system work. Coffee identified politi- 
cal will as crucial to having sufficient 
resources to track sex offenders. 

Recognizing the problems of losing 
track of sex offenders and the public fear 
that sex offenders cause by their mere 
presence in communities, officials in law 
enforcement jurisdictions nationwide are 
stepping up efforts to find and track miss- 
ing sex offenders. New York City, for 
example, which has nearly 4,000 Level 
Three sex offenders (the category for of- 
fenders deemed most likely to commit 
new sex offenses) is requiring more in- 
tensive supervision of Level Three 
offenders on probation or parole. In ad- 
dition, the City is adding 50 new assistant 
district attorneys just to handle registra- 
tion violations and is increasing the New 
York City Police Department’s Sex Of- 
fender Monitoring Unit from six 
investigators to twelve. Other jurisdic- 
tions are taking similar steps to correct 
what is widely perceived to be a poten- 
tially serious problem. | 

Source: Law Enforcement News (John 
Jay College of Criminal Justice/CUNY) 
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Prison Legal News’ Book Store 

| Fill in the boxes by each book you want to order indicating the Quantity and Amount. Enter the Total of the books on the Order Form. | 
j FREE SHIPPING on all book and PLN index orders OVER $25 (effective Nov. 1, 2003). A $5 mailing charge on all other orders, j 


Choose ONEFREEbookwithA4-yearPLN Subscription! 
Legal Research OR All Things Censored OR Machinery of Death 
Legal Research: How to Find and Understand the Law, 7th ed., 

by Stephen Elias and Susan Levinkind; Nolo Press, 392 pages. $19.95. 
Comprehensive and easy to understand guide on researching the law. 
Explains case law, statutes, digest and much more. Includes review 
questions, library exercises and practice research 
problems. A must for the novice pro se litigant. 1005 

All Things Censored: Mumia Abu-Jamal, edited by Noelle Hanra- 
han, Seven Stories Press, 303 pages. $14.95. Includes seventy-five 
articles written by Abu-Jamal. Attacks capital punishment as a dis- 
criminatory practice and critiques the bloated and de- 
humanizing law enforcement system. 1040 

Machinery of Death: The Reality of America’s Death Penalty Re- 
gime, By David and Mark Dow, 304 pages. $17.95. Reveals how con- 
stitutional rights are ignored by state and federal judges 
and how innocent people end up on death row. 1043 

The Criminal Law Handbook: Know Your Rights, Survive the System, 

Attorneys Paul Bergman & Sara J. Bennan-Barrett; Nolo Press, 608 pages. 
$34.99. Explains what happens in a criminal case from being arrested to sen- 
tencing, and what your rights are at each stage of the process. 

Uses an easy to understand question and answer fonuat. 1038 |__1 

Represent Yourself in Court: How to Prepare & Try a Winning Case, 

Attorneys Paul Bergman & Sara J. Berman-Barrett; Nolo Press, 528 pages. 
$34.99. Breaks down the trial process in easy-to-understand steps so you can 
effectively represent yourself in court. The authors explain 
what to say, in court, how to say it, where to stand, etc. 1037 I 

Writing to Win: The Legal Writer, Steven D. Stark. Main Street Books, 
288 pages. $15.95. Explains die wilting of effective com 

plaints, responses, briefs, motions and other legal papers. 1035 

Law Dictionary, Random House, 525 pages. $17.95. Up-to-date law dictionary 

includes over 8,500 legql terms covering all types of law. Ex- 

plains words with many cross-references. 1036 |__1 

Finding the Right Lawyer, by Jay Foonberg; American Bar Assoc., 
256 pages. $19.95. Provides guidance for hiring a lawyer, including 
how to determine your legal needs, fee payments, how to 
evaluate a lawyer’s qualifications, and much more. 1015 1__1 

The Blue Book of Grammar and Punctuation, Jane Straus, 68 pages, 8- 
1/2x11. $11.95. Self-teaching guide on all aspects of grammar and punctua- 
tion by an educator with experience teaching English skills to prisoners. Is 
both a reference and a workbook with exercises and answers 

provided. 1046 1__| 

Everyday Letters For Busy People, by Debra Hart May, Career 
Press, 288 pages. $16.99. Hundreds of sample letters that can be 
adapted for most any purpose. Includes many letters to government 
agencies and officials. Lots of tips and guidelines for 
writing effective letters. 1048 

Prisoners’ Guerrilla Handbook to Correspondence Programs in the 
U.S. & Canada, by Jon Marc Taylor, Biddle Pub., 341 pages. $24.95. In- 
cludes contact info and outlines courses offered by over 250 education provid- 
ers. Info on high school, vocational, paralegal, law, college 
and graduate courses. One of a kind prisoner resource. 1 047 

Blue Collar Resumes, by Steven Provenzano, Career Press, 224 pages. 
$11.99. Includes hundreds of sample resumes for every type of job. Helps 
identify opportunities, what work is best for you, and how to 
present your strengths to an employer. 1051 l__l 




Actual Innocence or Roget’s Thesauraus AND either 
Webster’s English or Spanish Dictionary FREE with a 3- 
year PLN Subscription! (be sure and specify which dictionary you want!) 
Actual Innocence: Five Days to Execution and Other Dispatches from 
the Wrongly Convicted, updated pb., by Barry Scheck, Peter Neufeld 
and Jim Dwyer; Penguin Putnam, 432 pages. $9.99. Two of O.J.’s at- 
tomies explain how defendants are wrongly convicted on a regular basis. 
Detailed explanation of DNA testing and how it works to flee the innocent. 
Devastating critique of police and prosecutorial misconduct 
and the system that ensures those abuses continue. 1030 |__| 

Roget’s Thesaurus, 717 pages. $5.99. Over 11,000 words listed alphabeti- 
cally linked to over 200,000 synonyms and antonyms. Sample sentences and 
parts of speech shown for every main word Covers all levels 
of vocabulary and identifies infonnal and slang words. 1045 

Webster’s English Dictionary, Newly revised and updated. 75,000+ 
entries. $5.99. Includes tips on writing and word usage, and has updated 
geographical and biographical entries. Includes latest 
business and computer terms. 1033 

Spanish-English/English-Spanish Dictionary, 60,000+ entries, Ran- 
dom House, $5.99 Two sections, Spanish-English and English-Spanish. 
All entries listed from A to Z. Hundreds of new words. 

Includes Western Hemisphere usage. 1034 I 

Capital Crimes, by George Winslow, 360 pages. $19.00. Explains how 
economic policies create and foster crime and how corporate 
and government crime is rarely pursued or punished. 1024 |__1 

Lockdown America: Police and Prisons in the Age of Crisis, by Christian 
Parenti, Verso, 290 pages. $17.00. Documents and has first had reporting on 
law enforcement’s war on the poor. Covers paramilitary 
policing and SWAT teams, the INS and prisons. 1002 |__1 

The Perpetual Prisoner Machine: How America Profits from Crime, by 

Joel Dyer, 318 pages. $19.00. Exposes how private prisons, banks, investors 

and small companies profit from the prison industrial 

complex, and prison growth adds to revenue & profits. 1025 

Crime and Punishment In America, by Elliott Currie, 230 pages. 
$12.95. Refutes arguments in favor of prison building as a crime solution. 
Demonstrates crime is driven by poverty and discusses 
proven, effective means of crime prevention. 1019 

Twice the Work of Free Labor: The Political Economy of Convict 
Labor in the New South, by Alex Lichtenstein; Verso, 264 pages. 
$19.00. History of prison slave labor in industrializing the post civil war 
Southern economy. Explains how prison slavery was an integral part of the 
American economy in the post civil war era. Puts today’s 
prison slave labor practices into context. 1012 

States of Confinement: Policing, Detention and Prison, revised 
and updated edition, by Joy James; St Martins Press, 368 pages. 
$19.95. Activists, lawyers and journalists expose the 
criminal justice system’s deeply repressive nature. 1032 l__l 

Seize the Day! 7 Steps to Achieving the Extraordinary in an 
Ordinary World, by Danny Cox and John Hoover, 256 pages, 
$14.99. Provides 7 common sense steps to changing your expecta- 
tions in life and envisioning yourself as being a suc- 
cessful and respected person. 10521 

BOP Occupational Training Programs Directory, Bureau of Pris- 
ons. 124 pages. $10.00. Reprint of the BOP’s directory listing all 
vocational and continuing education programs available to prisoners 
in every federal prison. Includes contact info for BOP national, re- 
gional and CCM offices, and BOP facilities. Invaluable 
if considering a training or education transfer. 1053 


All books are softcover except Prison Madness 
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Hepatitis and Liver Disease: What you Need to Know, by Melissa 
Palmer, MD, 457 pages. $ 14 . 95 . Describes symptoms & treatments of 
hepatitis B & C and other liver diseases. Includes medications] 
to avoid, what diet to follow and exercises to perfonn. 1031 

Prison Nation: The Warehousing of America’s Poor, ed. by Tara Herivel 

and Paul Wright, 332 pages, $19.95. Exposes the dark side of 

the U.S.’s ‘lock-em-up’ political and legal climate. 1041 

Criminal Injustice: Confronting the Prison Crisis, by Elihu 
Rosenblatt; South End Press, 374 pages. $18.00. A 

radical critique of the prison industrial complex. 1 009 L_1 

Prison Writing in 20th Century America, by H. Bmce Franklin; 
Penguin, 1998, 368 Pages. $13.95. From Jack London to George Jack- 
son, this anthology provides a selection of some of the best] 
writing describing life behind bars in America. 1022 |__[ 

Soledad Brother: The Prison Letters of George Jackson, by George 
Jackson; Lawrence Hill Books, 368 pages. $16.95. Lucid explanation of 
the politics of prison by a well-known prison activist. More] 
relevant now than when it first appeared 30 years ago. 1016 1__| 

The Politics of Heroin: CIA Complicity in the Global Drug 

Trade, by Alfred McCoy; Lawerence Hill Books, 634 pages. $32.95. 
Latest Edition of the scholarly classic documenting U.S. 
government involvement in dmg trafficking. 1014 

No Equal Justice: Race and Class in the American Criminal Justice 

System, David Cole; The New Press, 218 pages. $15.95. Shows how 
the criminal justice system perpetuates race and class] 
inequality, creating a two tiered system of justice. 1028 

Ten Men Dead: the story of the 1981 Irish hunger strike, by David 
Beresford; Atlantic Monthly Press, 334 pages. $13.50. Relies on secret 
IRA documents and letters smuggled out from the IRA political pris- 
oners during their 1981 hunger strike at the infamous 

Long Kesh prison in Belfast. 1006 

Acres of Skin: Human Experiments at Holmesburg Prison, Allen 
Homblum; Routledge, 297 pages. $16.00. Exposes the use of prison- 
ers in medical, commercial and military experiments 
until the mid 1970s. 1020 


Marijuana Law: A Comprehensive Legal Manual, by Richard Boire, 
Ronin, 271pages. $17.95. Examines how to reduce the probability of arrest 
and successful prosecution for people accused of the use, sale or possession of 
marijuana. Invaluable infonnation on legal defenses, search] 
and seizures, surveillance, asset forfeiture and diug testing. 1008 1 

Prison Madness: The Mental Health Crisis Behind Bars, by Terry 
Kupers, 245 pages. HARDBACK ONLY. $25.00. Psychiatrist writes 
about the mental health crisis in American prisons and jails. Covers all 
aspects of mental illness, prison rape, racism, negative effects of long 
tenn isolation in control units and much more. 

Prisoners please include any required authorization 
form for a hard-cover book with your order! 1003 


The Celling of America: An Inside Look at the U.S. Prison Industry, 

edited by Daniel Burton Rose, Dan Pens and Paul Wright; Common 

Courage Press, 1998, 264 Pages. $19.95. The Prison Legal 

News anthology that in 49 essays presents a detailed “inside” 

look at the workings of the criminal justice system today. 1001 

Spanish Edition Now Available for $19.95 1044 


PLN Article Indexes provide detailed infonnation about all PLN 
articles including title, author, issue, page number, topics covered, 
case names, and citations, the state or region covered and if it is state, 
BOP or jail specific. Can be searched on over 500 subjects, such as 
medical neglect and sexual assault. 


1990-1995 Index, over 325 pages $22.50 for any purchaser 
1996-1998 Index, over 325 pages $22.50 for any purchaser. 
1999-2001 Index, over 325 pages $22.50 for any purchaser. 
2002 Index, over 100 pages $10.00 for any purchaser. 



FREE SHIPPING ON ALL BOOK 
AMD INDEX ORDERS WEIR $155 

Effective November 1, 2003, a $5 mailing charge only applies to 
Orders of $25 or less! (Free shipping policy effective until further notice) 


NOTE! All books ordered AT THE SAME TIME as a 3 or 4 yr sub will be mailed at no charge to the same address as the sub bonus book. 


Subscription Rates: Prisoners: $9 for 6 months, $18 for 1 year, $36 for 2 yrs, $54 for 3 yrs. and $72 for 4 yrs. Non-incarcerated 
people $25 for 1 year, $50 for 2 yrs, $75 for 3 yrs and $100 for 4 yrs. All 2, 3 and 4 yr subscription bonuses are provided in addition 
to the normal 12 yearly issues. Law firms, govt, agencies and libraries $60 per year. (Ail subscription rates and bonus offers are valid through 12-31-03) 


Mail payment 

and order to: 

Prison Legal News 

2400 NW 80th St. #148 
Seattle, WA 98117 




Purchase with a Visa or MasterCard by phone 


206 - 781-6524 

Or buy books and subscriptions online at 

www.prisonlegalnews.org 

Mail Order To: 

Name: 


All purchases must be pre-paid. Payments by prisoners 
with new stamps and pre-stamped envelopes accepted. 

Subscribe to Prison Legal News $ Amt. 

6 month Subscription (Prisoners only) 

1 yr Subscription (12 issues) 

2 yr Subscription (28 issues for price of 24!) 

3 yr Sub ( Actual Innocence or Thesaurus & Dictionary Fred) 

4 yr Sub (Write below which FREE book you want! ) 

Sample of the Current Months Issue ($1.00) 

Books or Index Orders (No S/Hon 3 & 

4 yr sub special books OR book orders OVER $25!) Q'V- 
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Guide to Survival : 

The most comprehensive and 
current legal assistance 
manual available to prisoners , 
covering post-conviction relief 
and prisoners' civil rights . 


" Can I challenge my conviction or 
sentence and win?" 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL helps answer these two most important 
questions facing every man and woman imprisoned in the United States, 

No matter what your legal or educational background. The Prisoner's Guide to 
Survival will help you learn how to research the law, study your rights, deter- 
mine your legal options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don't have 
an attorney you can make an informed decision regarding your legal choices. 
The Supreme Court decision in Apprendi v. New Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 


The SURVIVAL GUIDE includes: 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions. Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law decisions covering criminal conviction, 
sentencing and prisoner civil rights. 

■ A detailed index, glossary and prisoner resource directory. 

■ A guide to the Freedom of Information Art and Privacy Act. 


TO ORDER your copy 

OF THE PRISONER'S GUIDE 
to SURVIVAL: 

Complete order form below and 
send with your payment to: 

PSI PUBLISHING, INC. 
413-B 19th Street,#168 
Lynden, WA 98264 

Telephone: 1-800-557-8868 
www.prisonerlaw.com 


Our readers are impressed : "wowr - h.b.s., fci onswue, ny 

’ From the eye-catching, metaphorical endless maze cover, to its easy 
organization, to the breadth of subject matter - the book is more appeal- 
ing than any of the many others that attempt to cover post-conviction 
matters. In short. I'm impressed . " - J.R., fci Pekin, III 

"I think it's a great book which will be extremely useful to prisoners... 
Washington currently plans to eliminate its prison law libraries, which 
means books tike this one will be increasingly important to prisoners' 
assertion of our legal rights . " - p.w„ Mice Steilacoom, wa 


t€i 


PLEASE SEND COPIES OF 

'THE PRISONER'S GUIDE to SURVIVAL" 

(750+ pages - softcover edition) 

PRICE: 

PRISONERS $49.95* 

NON-PRISONERS $64.95* 

’Please add $5.00 for shipping & handling 

Altow 3 - 4 weeks for delivery 


Name Reg. # 

Facility 

Address 

City State Zip 

o Check or Money Order Enclosed, payable to: PSI Publishing Inc, Q Visa Q Mastercard 

Credit card# exp. date 

Cardholder name (if <nffmtfrom above) 

SIGNATURE 


Mail to: PSI PUBLISHING, INC., 413-B 19th Street,#168 Lynden, WA 98264 • 1-800-557-8868 * www.prisonerlaw.com 
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Secret Court Docket Practice Exposed 

by David M. Reutter and Paul Wright 


O ne of the founding principles 
of the United States judiciary 
system is the right of access by the pub- 
lic and press. In their infinite wisdom, 
the authors of the Bill of Rights placed 
that principle within the First Amend- 
ment. That principle, however, has 
become yet another casualty in the war 
on crime and terror. Aside from the Mi- 
ami Business Daily, who first broke this 
story, the corporate and legal media have 
largely ignored the use of secret court 
dockets by the judiciary. Most alarmingly, 
these secret court dockets are being 
used to hide civil rights lawsuits, crimi- 
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nal drug cases, and even divorce proceed- 
ings by wealthy litigants. 

Hiding a Counter-Insurgency Scandal 

Attorneys representing Colombian 
drug kingpin F abio Ochoa, 46, a former mem- 
ber of the Medellin drug cartel, have asked 
the 11th Circuit Court of Appeals to cease 
the practice of maintaining dual secret dock- 
ets in the Southern District of Florida. 
Ochoa, represented by Miami attorneys Roy 
Black and G. Richard Strafer, argues in his 
brief to the 1 1 th C ircuit that Ochoa has been 
victimized by an improper collaboration be- 
tween prosecutors and the judiciary, which 
cut him off from information he needed to 
defend himself at his criminal drug trial. Black 
is best known as the high powered attor- 
ney who represented William Kennedy 
Smith on rape charges, leading to an ac- 
quittal, and who also secured acquittals for 
accused drug traffickers Salvador Magluta 
and Willie Falcon. 

Black and Strafer argue the govern- 
ment is trying to hide scandalous evidence 
of a federal government program that ex- 
torted cash from drug dealers to bankroll 
Colombian right-wing paramilitary death 
squads in the 1990’s in order to combat 
leftist guerrillas in that country. The fight 
against leftist guerrillas has been the cen- 
terpiece of American foreign policy in 
Central and South America for the past 30 
years. It has relied extensively on mass 
murder and torture by both the armies and 
police forces of the region’s government’s 
as well as government backed death 
squads. The scheme allegedly extorted 
millions from South American ding traffick- 
ers in exchange for “sentence reductions” 


prior to surrendering themselves to 
American authorities. 

The attorneys want information from 
the secret docket case of Nicholas 
Bergonzoli. In October 1995, Bergonzoli 
was indicted by a Connecticut federal 
grand jury for conspiracy to import co- 
caine. The case was transferred to the 
federal district court in Miami, and as- 
signed case number 99crl96. Once in 
Miami, the case disappeared from public 
view, as a search of the court’s PACER 
electronic docket system yields a reply 
of “no matches found”. On January 29, 
2002, Bergonzoli was sentenced and is now 
serving a secret sentence of 39 months in a 
Miami federal prison. 

Ochoa’s attorneys are interested in 
Bergonzoli because he has been identified 
in court papers as an “intermediary” that 
peddled the government’s reduced sen- 
tences program to witnesses expected to 
testify at Ochoa’s trial. Ochoa refused to 
pay a $30 million bribe to Bergonzoli’s con- 
tact, government informant Baruch Vega 
of Miami Beach. Federal Magistrate Will- 
iam Turnoff rejected a motion to dismiss 
because Ochoa “has not offered one iota 
of evidence in support of his claims” that 
federal agents and prosecutors knew about 
the sentence-reduction sales scheme. 

Another “intermediary” in the gov- 
ernments’ sentence-reduction sales 
program, Julio Correa, had his case en- 
tirely disappear from the Southern District 
of Florida’s court dockets. In March 1995, 
Correa was indicted for cocaine con- 
spiracy. What happened in his case from 
that time until he disappeared in Columbia, 
and was presumably murdered, is un- 
known. What is known, however, is that 

December 2003 


Prison Legal News 


1 






PUBLISHER 

RoIIin Wright 

EDITOR 

Paul Wright 

EXECUITVEDIRECTOR 

Donald W. Miniken Jr. 

CIRCULATION MANAGER 

Hans C. Sherrer 


COLUMNISTS 

Mumia Abu Jamal, Denise 
Johnston, John Midgley, Walter 
Reaves, Kent Russell 

CONTRIBUTING WRITERS 
Rex Bagley, Lonnie Burton, 
Matthew Clarke, John Dannenberg, 
Roger Hummel, Gary Hunter, 
David Reutter, Mike Rigby, 

Sam Rutherford, Roger Smith, 
Silja J.A. Talvi, Bob Williams, 
Mark Wilson, John Michael Withrow 
& Robert Woodman 


PLN is a Monthly Publication 

A one year subscription is $18 for 
prisoners, $25 for individuals, more 
if you can afford it, and $60 for law- 
yers and institutions. Prisoner 
donations of less than $ 1 8 will be pro- 
rated at $ 1 .50/issue. Do not send less 
than $9.00 at a time. All foreign sub- 
scriptions are $60 sent via airmail. 
PLN accepts Visa and Mastercard 
orders by phone. New subscribers 
please allow six to eight weeks for 
the delivery of your first issue. Con- 
firmation of receipt of donations 
cannot be made without an S ASE un- 
less you have not received your first 
issue within the time allotment men- 
tioned above. Ad rates are available 
on request. PLN is a section 501 
(c)(3) non-profit organization. Do- 
nations are tax deductible. Send 
contributions to: 

Prison Legal News 
2400 NW 80th Street #148 
Seattle WA 98117 
(206) 781-6524 
Fax (206) 505-9449 
info@prisonlegalnews.org 
www.prisonlegalnews.org 

Article submissions should be sent 
to the editor at the above address. 
We cannot return submissions 
without an SASE. Check our website 
or send an SASE for writers 
guidelines. 


December 2003 


Secret Docket (continued) 

from the time of his surrender to the FBI 
in 1997 until his disappearance in August, 
2001, Correa never spent a day in prison. 
Ochoa will have no such luck. He was con- 
victed by a jury on drug conspiracy 
charges on May 29, 2003, and in August 
was sentenced to 30 years in prison. 

Yet another case hidden from public 
view is that of Algerian Mohammad Kamal 
Bellahouel, who entered the U.S. on a 
student’ visa in 1995. He came to the at- 
tention of authorities after an employee 
of Regal Cinemas in Delray Beach, 
Florida, said she recalled seeing 
Bellahouel enter the theater to watch a 
movie with a suspect in the 9/11 
hijackings. Based on this unsubstanti- 
ated revelation and the fact Bellahouel 
worked as a waiter and likely served sev- 
eral of the 9/11 hijackers at the restaurant 
he worked at, a material witness warrant 
was issued and Bellahouel was taken into 
custody. 

Anyone held under such a warrant 
is entitled to a court-appointed lawyer. 
Once in custody, federal officials began a 
game of legal hardball. “They issued the 
warrant, then decided they didn’t want 
him to get representation, so they no 
longer held him as a material witness,” 
said private lawyer David A. Silk, who is 
handling Bellahouel’s immigration case. 
“But they held him anyway. The long and 
short of it is they quashed the warrant to 
keep him from being represented when 
the FBI went to talk to him.” 

For a few days, Bellahouel was held 
at the Federal Correctional Institution in 
Miami. He was not criminally charged and 
is now out on bond awaiting the outcome 
of immigration proceedings. 

Attorney Black said several other 
criminal cases are being kept off the 
Southern District’s docket: United States 
v. Ramon, docket No. 99CR711; United 
States v. Prado, No. 99CR27; United States 
v. Escaf, No. 99CR433. Black believes in- 
formation from these cases could help 
Ochoa’s defense, yet they remain sealed 
to the public and Ochoa’s defense team. 

Black said evidence of dual docket- 
ing comes from Ochoa’s case itself. For 
example, docket entry no. 1 166 is listed 
between docket numbers 222 and 223. All 
were filed in mid-June 2000. However, 
“sealed document” number 1166 did not 
go public until February 25, 2003. 
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Then there is docket number 1213, 
which is an order unsealing grand jury 
proceedings involving many of Ochoa’s 
co-defendants. That order appeared on 
the public docket on March 28, 2003. The 
problem is, according to the docket, Judge 
K. Michael Moore signed that order three 
years earlier on February 15,2000. 

Disappearances on All Levels 

The Southern District of Florida is 
not the only keeper of secret-dual dock- 
ets. Contrary to its own opinion in United 
states v. Valenti, the 11th Circuit has 
jumped into the fray. 

The fact that Bellahouel was held 
in a Miami federal prison only came to 
light after a deputy appellate clerk mis- 
handled the appeal of Bellahouel’s habeas 
case and allowed his name to become pub- 
lic. In the Southern District, there exists 
absolutely no public record of this case. 
However, the appellate clerk’s mistake tem- 
porarily revealed the appeal of Bellahouel 
v. Wetzel, Case No. 02-11060. 

Monica Wetzel was the warden of 
the federal prison in Miami at the time of 
Bellahouel’s detention. Of Bellahouel’s 
case, appellate court clerk Robert Phelps 
said, “We made a mistake. It shouldn’t 
have been put out in the first place.” All 
references to Bellahouel’s case have 
since disappeared from public view in the 
11th Circuit. 

It also appears that Bellahouel and 
his lawyers are under a gag order. “I can- 
not talk about it. I am not allowed” said 
Bellahouel. The identity of Bellahouel’s 
lawyers was only revealed March 5, 2003 
after Federal Public Defender Kathleen 
Williams was blocked from entering a 
meeting of a three-judge panel from the 
1 1th circuit sitting in Miami, which was 
closed to the public and media. Williams 
was only admitted after explaining she 
was an attorney in the case. Williams and 
her appeals chief Paul Rashkind refuse to 
comment on the case or even acknowl- 
edge they represent Bellahouel. None of 
the federal circuit court judges hearing 
the case would respond to questions or 
otherwise acknowledge the case exists. 

Until March 5, Bellahouel’s involve- 
ment in the 9/11 case was a secret. His 
situation is similar to the 1,200 Arab men 
rounded up by the U.S. Justice Depart- 
ment in the 9/11 aftermath. Even less is 
known about these round up in the FBI 
investigation Code named PENTTBOM, 
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which resulted in the secret detention of 
material witnesses. There has been no 
disclosure of their names, numbers, or 
nationalities; not even their lawyers’ iden- 
tities have been revealed. Assuming they 
have lawyers. 

Since 9/11, more than 750 people 
have been detained on immigration vio- 
lations. In June 2002, the U.S. Supreme 
Court put on hold New Jersey U.S. Dis- 
trict Judge John Bissell’s order that found 
it unconstitutional to impose a blanket 
policy closing all detention or deporta- 
tion hearings to the “public and media 
that the government calls “special inter- 
est” cases. “More people will be tried in 
secret, and that’s unfortunate,” said Lee 
Gelerant, an American civil Liberties 
Union attorney specializing in immigrant 
rights. “They’re appearing all by them- 
selves in front of a judge, facing a trained 
INS prosecutor in secret. There’s no pub- 
lic scrutiny of the process,” he said. Of 
the 750 detainees, 611 have had secret 
hearings so far. They have been “disap- 
peared” just as American advisers 
instructed their allies and flunkies of the 
1 970 ’s and 1 9 80 ’s of assorted military dic- 
tatorships in South and Central America 
to do. No public record or acknowledg- 
ment exists that these people have been 
taken into government custody much less 
any word on their treatment or conditions 
of confinement in custody. 

The secret docket practice has be- 
come so commonplace, that when Ochoa’s 
lawyers filed a motion to intervene in 
Bellahouel’s case before the 1 1th Circuit, 
it was filed under seal at the request of a 
deputy appellate clerk. Without acknowl- 
edging Bellahouel’s case exists or an 
opinion has been rendered, the 1 1th Cir- 
cuit instructed Ochoa’s lawyers to raise 
the issue in their brief before the court in 
Ochoa’s interlocutory appeal of his crimi- 
nal drug case. 

The trend of secret court dockets 
and proceedings has began to creep into 
state judiciary systems. In Connecticut, 
courts can make cases into a “level 1” 
invisible or “level 2” names-only case. 
When The Connecticut Law Review dis- 
closed in March 2003 that it had learned 
of the existence of level 1 cases that lack 
party names and docket numbers to keep 
their very existence hidden from the pub- 
lic, another newspaper brought suit under 
§ 1983 and 1985 in federal court. The suit 
styled The Hartford Courant Co. v. 
Pelligrino seeks basic docket informa- 
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tion about the 104 level 1 stealth cases. 
In recent years, the perk of “level 1” has 
been held out to a millionaire CEO, state 
lawmaker, judge, and famous lawyer. Re- 
cently, University of Connecticut 
President Phillip G. Austin and his wife 
had their divorce shrouded in the ultra- 
secret mode, with top level court approval. 
Rather than invoking national security or 
crime fighting rationales, this is a case of 
using the public courts in total secrecy 
to shroud the legal travails of the wealthy 
and politically connected. 

“The ever expanding introduction of 
secrecy into the criminal justice system 
is an alarming trend that is contrary to 
the most basic principles of a democratic 
government,” said Federal Public De- 
fender Kathleen Williams. It is also 
infecting the civil justice system when it 
suits the convenience of the wealthy and 
well connected or, as in Bellahouel’s civil 
rights cases, may shroud human rights 
violations by government officials. 

Connecticut supreme court chief jus- 
tice William Sullivan has called for a change 
in Connecticut state court rules to elimi- 
nate secret dockets in that state’s court 
system. At the federal level, the silence is 
deafening, with no government official or 
judge even acknowledging the practice 
exists, much less that it should be stopped. 

The Disappearing Act 

Attorney Black discovered evidence 
of secret dockets and the human dynam- 
ics behind the practice when the 
once-sealed transcript of a November 2, 
1999, bond hearing for one of Ochoa’s 
many drug co-defendants, Orlando 
Sanchez-Cristancho, was unsealed. 
Sanchez-Cristancho was under indict- 
ment, but he was trying to finalize a deal 
to cooperate with the government, which 
the federal prosecutor was trying to keep 
secret. 

The prosecutor, Theresa M.B. Van 
Vliet, asked Chief Magistrate Ann Vitunac 
to seal the proceedings and any evidence 
the bond hearing ever happened. Van 
Vliet told the judge that 1 1 days earlier 
Magistrate Lurana Snow had granted 
Sanchez-Cristancho a no cash bond, re- 
leased him to the custody of the Drug 
Enforcement Administration, and then 
sealed everything so it would “not be 
obvious in the record itself.” 

The problem, according to Van Vliet, 
is that “apparently when it gets filed, even 

3 


if it is under seal, the court’s computer, 
the WinDoc system, indicates sealed 
document.” Judge Vitunac then ruled, 
“We will hold these tapes [of the proceed- 
ings], not docket this proceeding, and my 
order at this moment is oral and to be put 
in writing at a later date.” Seven months 
passed before that proceeding was 
placed on the public docket. 

In Connecticut, clerks are instructed 
to go to great lengths to hide secret docket 
cases. “It is suggested that a photocopy 
of the original Daybook Page be made 
and the docket number and name of the 
case be redacted. In the redacted space, 
add ‘level 1 file,’” the clerk’s manual in- 
structs. The public gets the photocopy 
while the original is maintained in a se- 
cure location “such as the safe.” 

The Law 

A decision by the 11th Circuit, United 
states v. Valenti, 987 F.2d 708 (11th Cir. 
1993), prohibits the use of dual dockets 
that keep matters from the public. In 1 993, 
the 1 1th Circuit held that one public and 
one secret docket in a corruption case in 
Florida’s Middle District violated the First 
Amendment. “The Middle District’s main- 
tenance of a public and a sealed docket is 
inconsistent with affording the various 
interests of the public and the press mean- 
ingful access to criminal proceedings,” 
the opinion says. 

The Southern District ofFlorida’s Local 
Rule 5.4 says, “unless otherwise provided 
by law, court rule or court order, proceed- 
ings in the U.S. District Court are public 
and court filings are matters of public 
record.” A form is provided to close filings 
from public view, “Order Re: SealedFiling.” 

There are no provisions of law or rule 
enacted before or after 9/11 that justifies 
or allows the sealing of an entire docket 
of a case or individual entries themselves 
in any type of litigation. 

Keeping a minimal public record of 
sealed matters allows defendants, the 
public, or the news media to mount a le- 
gal challenge to a prosecutor’s motion to 
seal or a court’s sealing order when they 
know that a sealing has occurred or is 
being sought. Normally, non-public de- 
velopments in a case are reflected by a 
“sealed” docket entry. 

No one in South Florida is talking 
about the secret-dual dockets. Chief 
Judge William J. Zloch declined to com- 
ment on the practice. The court clerk, 
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cumstance” and called the sealing of censored. Bellahouel’s identity is also se- 
Secret Docket (continued) dockets “inexcusable” if used to hide rel- cret, concealed behind his initials. 

evant matters for the defense of clients The certiorari petition notes: “The 
Clarence Maddox, said his office “does not from lawyers. entire dockets for this case and appeal, 

employ a ‘dual’ docketing system, we use Ochoa’s lawyers, however, argue a every entry on them, are maintained pri- 

a single docketing system -the integrated greater harm. While asking the 1 1th Cir- vately, under seal, unavailable to the public, 
case management system -for all our dock- cuit to put the issue of United States v. As we go to press the Supreme Court has 
eting work.” While refusing to comment Valenti to rest forever, they argue the asked the solicitor general’s office to re- 
on the irregularities outlined in this article, public credibility is threatened by what spond to the brief. In the court of appeals, 
Maddox said the court “in its discretion has happened in Ochoa’s case and sev- not just the filed documents and docket 
is the authority for what is sealed and eral criminal cases associated with it. sheet are sealed from public view, but also 
thus available to the public. This is an “It would be both ironic and tragic if hidden is the essential fact that a legal pro- 
established and long-standing practice.” the court were to issue an opinion in this ceeding exists.” The cert petition’s 
Also refusing to comment on the dual- case defining the scope of a criminal existence indicates that the Eleventh Cir- 
secret dockets was the United States defendant’s First Amendment right to cuit, in a secret ruling, must have upheld 
Attorney in Miami, Marcos Jimenez. access the court’s through procedures the use of secret dockets and ruled against 

that themselves denied that defendant the Bellahouel on the merits, presumably re- 
Eroding Public Trust same access afforded his opponent in the versing its ruling in Valenti. Panel rulings 

litigation,” says Ochoa’s brief. can only be reversed by the circuit court 

Attorneys contacted by the Miami Black and Strafe argue that if gov- sitting en banc. With a secret ruling, no 

Daily Business Review, who are all past ernment officials want to use informants one knows if that happened. The case is 
presidents of the National Association of whose identities they want to remain se- docketed in the Supreme Court as MKB v. 
Criminal Defense Lawyers, expressed cret, they should not pursue criminal cases Warden, Supreme Court Case No. 03-6747. 
shock and anger. against them, which requires the court to The Supreme Court has previously 

“I find it offensive,” said Miami’s provide the public information. held that public and media access to judi- 

Albert Krieger. “While it’s possible to “Once Executive Branch officials take cial proceedings are an integral part of a 

conceive of a situation sealing a docket the step of filing a case, thereby invoking functioning democracy. In Press Enter- 
might be required. I’m at a loss to see it at the role of the judiciary, they must either prise Co.v. Superior Court, 104 S.Ct 819 
the moment.” live with the consequences of that choice (1984), the court held “The value of open- 

“I’ve never seen this before,” said or dismiss the case,” the brief says. “When ness lies in the fact that people not actually 
Fort Lauderdale’s Bruce Lyons. “Al- two branches collaborate to perpetuate an attending trials can have confidence that 
though on the 50th Anniversary of the undercover operation that is not subject standards of fairness are being observed. 
House Un-American Activities Commit- to public scrutiny, the public and the citi- The sure knowledge that anyone is free to 
tee there’s nothing that surprises me.” zens accused will inevitably lose confidence attend gives assurance that established 
Miami lawyer Neil Sonnett, termed in the independence of the judiciary.” procedures are being followed and that 
the Bergonzoli case “an extraordinary cir- “The ‘ foundation of the Republic will deviations will become known.” It remains 

not crack’ if the fed- to be seen what the supreme court will do 
eral government fails when those principles conflict with gov- 
to put Fabio Ochoa ernment expediency, 
in federal prison,” Only after Bellahouel’s case was 
the brief concludes, docketed in the Supreme Court did the 
“It will shatter, how- mainstream media take notice of this is- 
ever, if the American sue. However, Ochoa’s case, with it’s 
people come to be- pervasive and proven pattern of hidden 
lieve that their dockets, secret deals and sentenced pre- 
judicial system can- oners who never actually go to prison, 
not be trusted.” has languished in obscurity. Arguably, 
In late October, government agents extorting millions from 
2003, Bellahouel’s drug lords to bankroll right wing death 
secret case made it squads in a counterinsurgency war 
totheU.S. Supreme against leftist rebels, and then covering 
Court. No appellate it up, would be a newsworthy issue. Ap- 
court or district court parently not. But, the last time it 
ruling or docket in- happened, known as the Iran-Contra 
formation exists and scandal, the media didn’t exactly jump on 
the 27 page petition the story then either. H 
for certiorari filed in 

the supreme court by Sources: Miami Daily Business Review; 
Kathleen Williams The Connecticut Law Tribune; Seattle 
has been partially Times and Associated Press. 
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KNOW YOUR DI/CI PLINARY RIGHT/! 


The Disciplinary Self-Help Litigation 
Manual is the only manual of its kind. It 
covers all aspects of the disciplinary process, 
including a detailed discussion of the 
draconian changes made in these 
procedures by the United States Supreme 
Court in Heck v. Humphrey, Edwards v. 
Balisok, and Sandin v. Connor. 

The DSHLM discusses how prisoners 
should prepare for and conduct a disciplinary 
hearing. The Manual provides guidance for 
prisoners in determining whether the 
disciplinary punishment created an "atypical 
and significant hardship" requiring federal 
Due Process protections at the disciplinary 
hearing. The DSHLM discusses what federal 
Due Process procedures prison officials 
were required to provide at the disciplinary 
hearing if the punishment imposed an 
"atypical and significant hardship" on the 
prisoner. The Manual sets forth the steps 
prisoners must take to preserve a disciplinary 
guilty finding for administrative appeal and 
court litigation. The DSHLM provides a state- 
by-state discussion of the rights prisoners 
have in a particular state, and discusses 
the procedural aspect of litigating a 
disciplinary guilty finding in state court. 

Each chapter cites to hundreds of cases 
to support the substantive and procedural 
right that are discussed in the Manual. Based 
upon these discussions and cases cited, 
the DSHLM can assist the prisoner in 
preparing pleadings for filing a challenge to 
a disciplinary guilty finding. 


Daniel E. Manville 

Co-Author of the “Prisoner’s 
Self-Help Litigation Manual” 
3rd Edition 
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Daniel E. Manville, P.C. 

P.O. Box 20321 
Ferndale, Ml. 48220 


Phone - (248) 890-4720 


Fax - (248) 282-0569 
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Corruption Catches Up With Georgia Corrections Chief 

by Gary Hunter 


B obby Whitworth, former 
Corrections Commissioner and 
Parole Board Member, was booked into the 
Fulton County Jail on Friday, July 25, 2003. 
Charged with felony public corruption, 
Whitworth, 56, is the first such official ever 
to be indicted on corruption charges in con- 
nection with his duties. Whitworth’s career 
with the Georgia DOC spanned nearly three 
decades. Fie started in the Farm Services 
Division in 1 973, moved up to Corrections 
Commissioner in 1990 and was appointed 
to the Parole Board in 1 993 . 

Neither was Whitworth a stranger to 
scandal. His move from Corrections Com- 
missioner to parole board member resulted 
from his mishandling of a sex scandal at a 
women’s prison. As a board member 
Whitworth went on to become one of the 
most influential figures in Georgia Correc- 
tions history. Whitworth, and then Parole 
Board Chairman Walter Ray, brokered mul- 
tiple million-dollar deals between private 
businesses and Georgia Corrections for hand- 
some “consultation” fees. Whitworth’s 
influence-peddling is what led to his current 
troubles [PLN, Mar. 2003]. 


Chief witness for the prosecution is 
none other than Walter Ray, who was forced 
to resign his position along with 
Whitworth when the scandal broke. Ray 
turned state’s evidence after special prosecu- 
tor Pete Skandalakis conveniently cleared him 
of any wrongdoing. Skandalakis took over as 
special prosecutor when Attorney General 
Thurbert Baker was forced to recuse him- 
self after accusations that he attempted to 
destroy evidence related to the investiga- 
tion. 

Whitworth’s problems began in 200 1 
when he convinced Lisa Thompson, then 
legislative liaison to the board, to lobby 
lawmakers into approving a contract between 
the state and Detention Management Ser- 
vices (DMS). Lansom Newsom, owner of 
DMS and a personal friend of Whitworth’s, 
paid Whitworth $75,000 in consultation 
fees the day before the Senate ratified the 
bill approving the DMS contract. DMS re- 
alized a major profit and Newsom 
eventually sold the company for $8.2 mil- 
lion. 

When Thompson learned of 
Newsom’s payment to Whitworth she re- 


ported it to then Governor Roy Barnes. She 
was immediately fired for her efforts by 
Chairman-turned-witness Walter Ray, who 
had also accepted $24,500 from Newsom 
which led to him initially being investigated 
along with Whitworth. Investigators found 
that Whitworth had received not just the 
$75,000 from Newsom but also been paid 
$135,000 over five years from the Bobby 
Ross Group, a Texas company that spe- 
cializes in juvenile prisons. 

Prosecutors offered Whitworth a deal 
of 5 years probation and a $50,000 fine. 
Whitworth declined. His attorney Jack 
Martin said his client is “upset, confused, 
angry and ready to have his day in court.” 
After less than three hours, Whitworth was 
released fromjail on a $5,000 bond. If con- 
victed he could get as much as five years 
in prison. One thing he can’t lose, how- 
ever, is his $104,400 annual pension. A 
Georgia law passed in 1985 terminates the 
pension of any employee convicted of a 
job related felony and hired after July 1st 
of that year. Whitworth started in 1 973. W 

Source: Atlanta Journal-Constitution 


2004 Political 

Prisoner Calendar 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
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The 2004 Free Political Pris- 
oners and Prisoners of War 
calendar is available. Beautifully 
illustrated and packed with sig- 
nificant dates and information, the 
calendar is a must for prisoner 
right and anti imperialist activists 
everywhere. It is produced by 
New York political prisoners, 
Herman Bell, David Gilbert and 
Robert Seth Hayes and the Cal- 
endar Committee. C opies of the 
Calendar are $15.00; $9.00 for 
prisoners, shipping included. Con- 
tact: Calendar Committee, C/O 
QPIRG Concordia, 1420 
Sherbrooke 0, # 404, Montreal, 
Quebec, H3G 1K5. Canada. 
Freeppcalender@inqulino.zzn.com. 


^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 


From the Editor 

by Paul Wright 


I f this issue of PLN has a theme, it 
s one of the ongoing struggle 
against government secrecy and the sup- 
pression of free speech rights of both the 
media and prisoners alike. Whether it in- 
volves secret court proceedings, closed to 
media and the public alike, or silencing pris- 
oner writers who would share our 
experiences and observations with those 
who will publish our writings, the desire to 
operate in secret is the same. With secrecy, 
what little accountability exists, vanishes. 
Prisoners have the most immediate and 
obvious experiences with the criminal jus- 
tice system, yet a concerted effort is being 
made across the country to silence our 
voices, whether it entails punishing pris- 
oner writers or suing them for their royalties, 
the goal is to silence us. 

PLN is one of the few publications 
whose content is mostly written by prison- 
ers by prisoners and ex prisoners and 
which seeks to bring both our perspective 
to the criminal justice debate (or what 
passes for one in this country) and pro- 


vide prisoners and our advocates with in- 
formation that can be used for progressive 
change. In last month’s issue we sent our 
subscribers PLN’s Fall fund raiser and a 
reader survey. 1 hope everyone takes the 
opportunity to send a donation above and 
beyond your subscription cost to support 
PLN and both our coverage of these im- 
portant issues as well as our ability to fight 
some of these battles. Your support is es- 
sential because subscription and 
advertising income alone do not cover all 
ofPLN’s expenses. Likewise, please fill out 
the reader survey and let us know what 
you think ofPLN’s coverage and how we 
can improve it to better serve you. 

Stumped for a holiday gift for friends 
and loved ones? Consider a gift subscrip- 
tion to PLN or one of the great books PLN 
distributes. Beginning November 1, 2003, 
we no longer charge shipping for book or- 
ders over $25.00. 

Everyone at PLN wishes our readers a 
happy holiday season and best wishes for 
a new year of greater struggle. H 
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California Restitution Fine Collection 
Rate Raised To 33% 


T he California Department of Cor- 
rections (CDC) increased the 
percentage it collects from deposits to 
prisoner trust accounts to pay unpaid 
restitution fines from 22% to 33%, effec- 
tive July 1, 2003. Deductions will further 
increase to the statutory maximum of 55% 
on July 1,2004. 

California Penal Code §2085.5 per- 
mits CDC to deduct a percentage of all 
deposits made to prisoner trust accounts 
(except those protected by federal law, 
such as Veterans Benefits under 38 USC 
§5301(a) [PLN, March2003] toapplyto 
outstanding balances of restitution fines. 
Thus, from 20% to 50% will be taken “off 
the top” from prison wages, family gifts, 
court awards/settlements - literally any 
money accruing to a prison trust account 
- plus an additional 10% of the deduc- 
tion as an administrative processing fee. 


T he Sixth Circuit US Court of Ap- 
peals upheld the district court’s 
bench trial findings of fact and law, 
$54,750 damages award and $51,786 at- 
torney fees award in a state prisoner 42 
U.S.C. § 1983 civil rights suit claiming in- 
jury from environmental tobacco smoke 
(“ETS” - second-hand cigarette smoke). 

As reported in PLN (Aug. 2000), 
Jamie Reilly, a prisoner at Southern Michi- 
gan State Prison (“Parnell”), was a 
severe asthmatic who had doctors’ or- 
ders to be housed in an ETS-free 
environment. Nonetheless, for five years, 
Reilly continued to be subjected to ETS 
in his prison housing. 

Reilly sued Parnell warden Henry 
Grayson and deputy wardens Chris 
Daniels and Joseph Cross for thus will- 
fully and knowingly violating his Eighth 
Amendment rights to be free from cruel 
and unusual punishment. Even though 
Reilly was housed in a so-called “non- 
smoking” cell block, smoking was rife. 

In the bench trial findings reported 
extensively in Reilly v. Grayson, 157 
F.Supp.2d 762 (ED Mich. 2001), the court 
found ample evidence of the defendants’ 
deliberate indifference to Reilly’s serious 
medical needs. It awarded $20/day dam- 

Prison Legal News 


CDC had collected the minimum 
permitted by law - 22%. But in Novem- 
ber, 2002, CDC announced proposed 
changes to its regulations, 15 CCR 
§§3097(a) and (b), scheduling an in- 
crease to 55% for 2004, while leaving 
open the timing of an interim increase 
to 33%. 

Since wages of staff canteen work- 
ers in California are paid directly from 
canteen profits, this major reduction of 
prisoners’ spending money (annual 
CDC canteen sales exceed $40 million) 
might cost both staff jobs as well as 
lowered state sales tax revenues. Pris- 
oners who cannot afford to lose half of 
their lifeline support from home may 
want to have commodities such as TVs, 
radios, food and shoes shipped in pre- 
paid and have larger “care” packages 
sent in rather than money. B 


ages for 1,825 days, or $36,500, plus 
$18,250 in punitive damages - a first fora 
prison ETS suit. On appeal, the defendants 
merely reiterated their trial assertions - 
that at most Reilly had a right only to a 
non-smoking cellmate, that he had no se- 
rious medical needs and that the 
defendants had not acted with deliberate 
indifference. 

The Sixth Circuit rejected the cellmate 
limitation, observing that the language of 
controlling case law ( Helling v. McKinney’ 
(1993) 509 US 25; Hunt v. Reynolds, 974 
F.2d 734 (6thCir. 1992)) was broader, en- 
compassing the right to be free from 
“exposure” to ETS, i.e., whether such 
smoke “hovers” or not (citing Steading 
v. Thompson, 941 F.2d498 (7th Cir. 1991)). 
Reviewing the facts, the court found no 
clear error. It further agreed that there was 
ample evidence of “reckless disregard” 
for Reilly’s constitutional rights sufficient 
to sustain both the damage and punitive 
damage awards. Finally, the court found 
no abuse of discretion in the calculation 
of attorney fees, and affirmed the district 
court in every respect. The plaintiffs were 
represented by Daniel Manville [see p.2]. 
See: Reilly v. Grayson, 310 F.3d 519 (6 th 
Cir. 2002). > 
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Sixth Circuit Upholds $54,750 ETS 
Damage Award 




This column provides “ habeas hints ” 
to prisoners who are considering or han- 
dling habeas corpus petitions as their own 
attorney’s (“in pro per”). The focus of the 
column is habeas corpus practice under 
the AEDPA, the 1996 habeas corpus law 
which now governs habeas corpus prac- 
tice throughout the U.S. 

Overcoming Post-Conviction IAC 

“IAC” - the well-known abbreviation 
for “Ineffective Assistance of Counsel” - 
is, by its very nature, based on evidence 
that was not presented at trial or on direct 
appeal. Thus, both the state and federal courts 
exempt IAC claims from the procedural rules 
that normally preclude consideration of 
habeas claims that could and should have 
been brought first on direct appeal. 

On the other hand, when the IAC oc- 
curs after the direct appeal is over, it 
presents serious procedural problems. 
That’s because the 6 th Amendment, which 
is the source of the constitutional right to 
effective assistance of counsel, only guar- 
antees that right at trial and on direct appeal. 
As a result, there is no right to counsel at 
all on habeas corpus, and therefore no right 
to the effective assistance of habeas coun- 
sel. Thus, post-conviction IAC that has 
created AEDPA statute of limitations prob- 
lems — the focus of this column — requires 
that petitioners take matters into their own 
hands by using creative methods to stop 
the bleeding. 

The AEDPA Statute ofLimitations 

Apart from a few exceptions that rarely 
apply, the AEDPA statute of limitations pro- 
hibits the federal courts from considering 
any habeas corpus petition that was not 
filed within 1 year of the date the petitioner’s 
conviction became final on direct appeal, 
less any time that the limitations period was 
tolled (suspended) while the petitioner was 
pursuing state habeas corpus. Although 
almost all state appellate lawyers these days 
are aware of the AEDPA, some don’t ad- 
vise prisoners about it at all. Others fail to 
explain that tolling is only granted to state 
habeas corpus proceedings that are started 
up before the AEDPA runs out. 

Prisoners facing AEDPA statute of limi- 
tations problems because of these and 
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Habeas Hints 

by Kent A. Russell 

other forms of bad advice by post-convic- 
tion counsel should consider the following 
Habeas Hints. 

Habeas Hints 

1 . If there is still time to cure a default 
caused by bad legal advice, do so. 

If a prisoner realizes that bad legal ad- 
vice is about to cause a problem with the 
AEDPA statute of limitations, it’s always 
better to take quick defensive action to pre- 
vent the default, rather than allow the 
default to occur and then try and explain it 
away. 

One example is where counsel on the 
direct appeal refuses to file a “Petition for 
Review” in the state’s highest court after 
the prisoner loses in the Court of Appeal. 
Petitions for Review are “optional” follow- 
ing an unsuccessful appeal, and some 
lawyers refuse to file one, claiming that the 
issues on appeal aren’t of sufficient “state- 
wide importance”. In the old days before 
the AEDPA, that rationale was defensible, 
because the primary goal was to have the 
State Supreme Court actually grant review, 
which very rarely occurs in criminal cases. 
Under the AEDPA, however, the Petition 
for Review has taken on several important 
new functions which, in my judgment, 
make it necessary to file one in all cases, 
even where review is almost certainly go- 
ing to be denied. First, the Petition for 
Review permits a petitioner to exhaust po- 
tential habeas claims made on appeal 
before the AEDPA even starts to run. Sec- 
ond, claims which have been fully 
considered on appeal should be federal- 
ized and exhausted on direct appeal, rather 
than waiting for state habeas corpus and 
running the risk of incurring a procedural 
default. Finally, even if the Petition for Re- 
view is denied, filing a timely one keeps the 
AEDPA statute of limitations from starting 
up during the months that the court is con- 
sidering the petition, and for an extra 90 
days after the denial. Hence, if your lawyer 
refuses to file a Petition for Review, con- 
sider filing it yourself within the time (in 
California, 40 days) that you are allowed 
following the date of the Court of Appeals 
opinion. If your appellate lawyer has “fed- 
eralized” the appellate claims by citing U.S. 
Supreme Court authority which supports 
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them, you can copy the arguments verba- 
tim from the Appellant’s Opening Brief and 
re-submit them to the California Supreme 
Court in a “Petition for Review”. If the law- 
yer hasn’t federalized the claims, try doing 
that yourself by adding onto the end of 
your lawyer’s appellate arguments the 
statement of a federal constitutional claim 
supported by the facts, and the U.S. Su- 
preme Court authority on which the claim 
is based. (See, e.g., the “Habeas Claims 
Table” contained in my California Habeas 
Handbook.) 

Similarly, if you find out that the 
AEDPA is about to run out while there’s 
still a little time left to file a habeas corpus 
petition, then quickly prepare and "file” the 
required form on your own, using the 
“prison mailbox rule”. If necessary, this 
can be done in a period of a few days, and 
afterward you should be allowed to add 
supporting documents by amendment. 

2. If the AEDPA statute of limitations 
has already run, try to establish “good 
cause” for the default by demonstrating 
that it occurred because of erroneous ad- 
vice by the lawyer who handled the direct 
appeal. 

The 6 th Amendment does guarantee 
the effective assistance on direct appeal. 
Therefore, if the lawyer who handled the 
appeal gave wrong or misleading advice 
about the AEDPA statute of limitations, 
and if that bad advice led to the running of 
the AEDPA statute of limitations, the pris- 
oner can argue that this violated the 6 th 
Amendment, and therefore constituted 
good cause for the late filing under the 
AEDPA. The best place to look for such 
proof is in the correspondence from the 
appellate lawyer. If the bad advice was only 
given orally and is not reflected in the cor- 
respondence, then try and obtain 
declarations from family members who 
heard the lawyer give the bad advice. If the 
best you can do is show from the corre- 
spondence that the lawyer gave you no 
advice at all about the AEDPA, you may 
not be able to clear the 6 th Amendment 
hurdle, because the court could decide that 
an appellate lawyer has no constitutional 
duty to give advice about habeas corpus 
in the fust place. Nevertheless, you can tiy 
arguing that advice about the AEDPA’s 
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time requirements is so fundamental, and 
so intimately linked to proceedings on di- 
rect appeal, that failure to advise at all about 
the AEDPA necessarily amounts to appel- 
late IAC, which is covered by the 6 th 
Amendment. 

3. If the AEDPA has run because of 
bad advice by habeas corpus counsel, 
then argue that the statute of limitations is 
equitably tolled based on “attorney mis- 
representation’’ rather than ordinary 
attorney negligence. 

Even though “equitable tolling” is 
available for defaults caused by the State 
rather than by the prisoner, numerous cases 
have held that the State has no constitu- 
tional duty to furnish any lawyer on 
habeas corpus, and therefore “ordinary 
negligence” by a habeas corpus lawyer 
regarding the AEDPA statute of limitations 
cannot be the basis for equitable tolling. 
On the other hand, a few cases have al- 
lowed for an exception to this general rule 
when the lawyer goes beyond “garden 
variety negligence” and crosses the line 
into “misrepresentation” or “lying”. For 
example, where habeas counsel promises 
that the attorney will file a timely habeas 
corpus petition and then fails to do so, an 
oft-cited Third Circuit case holds that this 
amounts to attorney misconduct that will 
support a relief from default on the statute 
of limitations. Seitzingerv. Reading Hosp. 
and Medical Center, 165 F.3d 236 (3 rd Cir. 
1999). If you can show through canceled 
checks and correspondence from habeas 
counsel that the attorney accepted a fee 
and then broke a promise to file a timely 
habeas corpus petition, cite Seitzinger, and 
argue that your petition is entitled to equi- 
table tolling for all the time that habeas 
counsel misled you. 

4. Look for “newly discovered evi- 
dence” that can be used to re-start the 
AEDA statute of limitations. 

The AEDPA alternatively provides 
that a federal habeas corpus petition can 
be filed within one year of the date that the 
petitioner, acting with reasonable diligence, 
was able to discover “new evidence” on 
which the habeas corpus petition is based. 
Therefore, if the basic 1-year period has 
already run out, try and develop “new evi- 
dence” that will hopefully get it to start up 
all over again. For example, where the claim 
can be based on facts developed in a post- 
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conviction investigation, ask the investi- 
gator to generate a report containing as 
many facts as possible, and argue that the 
statute of limitations does not run until one 
year from the date of the investigation re- 
port containing the “new evidence”. 

5. Procedure: File a federal habeas cor- 
pus petition ASAP after discovering that 
the statute of limitations has run; and, if 
the claim(s) are unexhausted, also file a 
state habeas corpus petition while asking 
the federal court to issue a stay, pending 
exhaustion. 

If, when a prisoner discovers that the 
AEDPA has already run as a result of IAC, 
all of the habeas corpus claims in the fed- 
eral petition have been exhausted in state 
court, then the prisoner should file a fed- 
eral habeas corpus petition ASAP in federal 
court, accompanied by a supporting decla- 
ration from the petitioner that lays out, in 
as much detail as possible, the facts which 
explain the delay. Then, the petitioner 
should be prepared to argue forcefully 
against dismissal by filing a timely Opposi- 
tion to the Motion to Dismiss that the 
Attorney General will undoubtedly file. 

If all the habeas corpus claims have 
not been exhausted, the petitioner has an 
additional problem to deal with. On the one 
hand, once the AEDPA has run, it’s too late 
to get any tolling for state habeas corpus, 
so all the time it takes to exhaust in state 
court will just make the petitioner more and 
more delinquent on his or her federal peti- 
tion. On the other hand, 
a federal court cannot 
consider a habeas corpus 
petition that contains any 
claim that has not been 
exhausted in state court. 

F aced with this dilemma, 

I recommend the follow- 
ing: [1] File a state 
corpus petition contain- 
ing the unexhausted 
claims directly in the 
State Supreme Court. In 
the space on the state 
petition where it asks 
why you did not file it in 
a lower court, explain 
that IAC has caused the 
AEDPA to expire, that 
you need to complete 
exhaustion as soon as 
possible, and that you 
are therefore bypassing 


the lower courts on state habeas. [2] Si- 
multaneously with your state habeas 
corpus petition, file a federal petition con- 
taining your unexhausted claims and, if 
possible, at least one claim that was ex- 
hausted on direct appeal. This will make 
your petition a “mixed petition”. Mixed 
petitions cannot be considered by the fed- 
eral court as-is, but if they are amended to 
temporarily delete the unexhausted claims 
“without prejudice”, the federal court can 
stay the amended petition in federal court 
until state exhaustion has been completed, 
and must do so if refusing to issue a stay 
might cause the AEDPA statute of limita- 
tions to run. [3] Within 30 days after the 
State Supreme Court denies your state ha- 
beas corpus petition, come back to the 
federal court with a motion to amend the 
federal petition (which was stayed) to in- 
clude the now-exhausted claims, and ask 
for the amendment to relate back to the 
date you originally filed in federal court. 
(For case authority supporting the above 
steps as a solution to the exhaustion di- 
lemma, see Ford v. Hubbard, 330 F.3d 1086 

(9 th Cir. 2002).) B 

Kent A. Russell specializes in habeas cor- 
pus and appeals. He is the author of the 
California Habeas Handbook: 4 th Edition 
(2003), which explains habeas corpus and 
the AEDPA, and which can be purchased 
by sending the purchase price ($29) to 
the Law Offices of Russell and Russell, 
2299 Sutter Street, San Francisco, CA 
94115. 
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Deadly Drug-Resistant Staph in Prisons Throughout USA 

by Matthew T. Clarke 


A deadly outbreak of drug resis- 
ant staph (MRSA) is occurring 
at prisons throughout the country. It is of- 
ten misdiagnosed as a spider bite or 
non-resistant staph, delaying treatment 
until it is too late. This has already lead to 
the deaths of two Ohio prisoners. 

On May 2, 2003, Clarence Melvin 
Grubb, 41, gave an interview to WBNS- 
Channel 10 TV from his Columbus, Ohio 
jail cell. In it, he criticized the lack of medi- 
cal treatment he received at the (Franklin 
County) jail and at Pickaway Correctional 
Institution in Orient, Ohio, (15 miles south 
of Columbus) from which he had recently 
been transferred. Noting that the infec- 
tion had eaten four large holes in his back 
and left his shirt soaked with blood, he 
called the medical treatment he received at 
Pickaway “a joke.” Three weeks later, it 
became clear that he was the butt of the 
joke when Grubb became the second pris- 
oner to die of a MRSA infection contracted 
at Pickaway. 

The first Pickaway fatality was Sean 
Schwamberger, 19, who had been serving 
1 1 months for forgery. He died of an MRSA 
infection on April 29, 2003. Both 
Schwamberger ’sand Gmbb ’s MRSA infec- 
tions had initially been misdiagnosed as 
spider bites and then typical staph infec- 
tions by prison medical staff. 

The bacteria that caused the deaths 
are called methicillin resistant staphylococ- 
cus aureus. This is a mutation of the. 
common staph bacteria which is resistant 
to most antibiotics. Symptoms of staph in- 
fections include: pimples, oozing sores, 
blood infections and/or pneumonia. 

The few remaining antibiotics that are 
effective against MRSA infections are rare 
and expensive. Prison andjail medical de- 
partments, facing reductions in already 
strained budgets, are reluctant to purchase 
such expensive treatment. Thus, MRSA 
infections are misdiagnosed as spider bites, 
even when the infection is clearly not a 
spider bite. An MRSA infection which is 
left untreated may enter the blood and be- 
come septic, causing potentially fatal toxic 
shock. 

Pickaway is not the only prison with 
MRSA outbreaks. The Ohio prison sys- 
tem confirmed that, during the four months 
that ended January 3 1, 2003, it had detected 
MRSA infections in 142 other prisoners in 

December 2003 


12 other state prisons. This included 44 
cases at Belmont Correctional Institution 
and 36 at Mansfield Correctional Institu- 
tion. Since February 1, 2003, 72 MRSA 
infections have been detected at 
Pickaway. Fourteen of those prisoners 
had fresh tattoos. At least four of the 
Pickaway prisoners have been hospital- 
ized at Ohio State University Medical 
Center since April 20,2003, due to MRSA 
infections. Peter Wray, spokesman for the 
Pickaway guards’ union, suggested that 
the $5 co-payment prisoners are charged 
for infirmary visits might have discour- 
aged some prisoners from seeking early 
treatment, thus exacerbating the outbreak. 
Prison officials speculated that infected 
tattoo needles may have contributed to 
the MRSA outbreaks. 

The tale of misdiagnosis, medical in- 
difference, and death in Ohio occurred 
despite Ohio’s top-shelf salaries for prison 
medical staff. For instance, Maurice Frank, 
Bart Martelli, and Michael R. Pressley, 
nurses for the prison system, made 
$153,476; $142,108; and $98,914, respec- 
tively ($81,311; $76,294; and $39,995 of 
which was overtime). Prison officials said 
the large amount of overtime was due to 
nurse shortages in Ohio and the nation. 
Clearly, for Gmbb and Schwamberger, high 
dollar cost didn’t equal high quality medi- 
cal treatment. This is emphasized by the 
fact that while Schwamberger was dying, 
no tests for drug resistance were ordered 
on the 26 other Pickaway prisoners with 
oozing wounds. In fact, despite having 
cases as early as March 4, 2003, no tests 
were ordered by Pickaway doctors until 
April 28, 2003, when state heath officials 
ordered them to begin testing. The state 
health officials might have ordered the test- 
ing sooner, but Pickaway doctors delayed 
reporting the outbreak for over a month, 
despite state laws requiring the immediate 
reporting of such outbreaks. State health 
officials were also concerned by Pickaway 
prison doctor Adil Yamour’s habit of lanc- 
ing the wounds. This defeats the body’s 
attempt at containing an infection and al- 
lows the infection to spread to other parts 
of the body and other people. 

Meanwhile, MRSA outbreaks are be- 
ing reported in jails and prisons across the 
nation. A recurring pattern is that prison 
medical officials first misdiagnose the in- 
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fection as a bite from the brown recluse, or 
fiddleback, spider. 

“They constantly blame the brown 
recluse,” said Rick Vetter, senior research 
associate at University of California 
Riverside’s Department of Entomology and 
internationally-recognized expert on the 
brown recluse. “They can never find the 
damn.spider, but that never seems to mat- 
ter. The spider bite becomes the default 
diagnosis for everything that is unexplain- 
able,” allowing potentially deadly MRSA 
infections to go untreated. 

Vetter has received calls from prisons 
in Los Angeles, San Diego, and San Fran- 
cisco regarding prisoners with spider bites. 
In all three cases, MRSA was the culprit. In 
Los Angeles, more than 1,000 prisoners 
were infected and new cases continue to 
crop up, including 138 new cases in March 
2003, and 105 new cases in April, 2003. 
About 9% of the infected Los Angeles pris- 
oners are believed to have become infected 
before arriving at the jail. 

The Los Angeles County Department 
of Health Services investigated the jail out- 
break and two other outbreaks in Los 
Angeles. One of the cases involved two 
athletes on the same team, the other in- 
volved men who have sex with men and 
was reported by two large infectious dis- 
ease clinical practices. 

A study is being conducted on risk 
factors for MRSA infection among that 
population. 

Outbreaks of MRSA have occurred in 
many other states. A late 1999 outbreak in 
Mississippi infected 59 prisoners. Bucks 
County Prison in Pennsylvania reported 
34 cases in a 200 1 outbreak. 200 prisoners 
were reported infected with MRSA in Texas 
in 2002. Georgia reported 94 MRSA pris- 
oner infections in 2002. Tennessee had 7 
reported MRSA infections among prison- 
ers in 2002. 

Six of the Bucks County prisoners 
filed suit in federal court in Philadelphia 
alleging Bucks County denied or delayed 
treatment and seeking over $150,000 per 
prisoner. Anita Albert and Martha Sperling, 
the prisoners’ attorneys subpoenaed 
records to show how many prisoners had 
been tested for staph infections — there 
were 376 confirmed infections. The federal 
court then ordered those prisoners’ infec- 
tions tested for drug resistance and the 
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outbreak reported to health authorities. Ini- 
tial results turned up four more MRSA 
infections. This led to the testing of all 
1,100 prisoners and staff at the jail and, the 
discovery of 34 cases of MRSA infections. 

The outlook in 2003 is bleaker. Texas 
is dealing with a current MRSA outbreak 
that affects hundreds of prisoners at doz- 
ens of prisons. The Los Angeles outbreak 
is still uncontained. In mid-June, 2003, the 
Nashville, Tennessee, Metro Detention 
Facility — which is run by Corrections Cor- 
poration of America — was dealing with an 
MRSA outbreak with '‘less than fifty” pris- 
oners infected according to Warden Brian 
Gardner. Gardner instituted a new razor 
exchange policy which allows prisoners 
to get new razors instead of sharing them, 
and a more frequent linen cleaning pro- 
gram to combat the outbreak. 

The Centers for Disease Control 
(CDC) in Atlanta, GA, performed a study 
of the 2000 outbreak in a Mississippi state 
prison. All 1,200 female and 1,800 malepris- 
oners were surveyed using nasal cultures. 
This revealed 59 cases of MRSA infection. 
Of these MRSA infected prisoners sur- 
veyed, 58% had infections on the legs, 1 6% 
on the arms, 33% were diagnosed with 


furuncles, 27% with skin abscesses, and 
1 1% with open wounds; 47% had cellulitis, 
and 4% had systemic infections requiring 
hospitalization. Most disturbing was the 
high number of asymptomatic carriers and 
the fact that 5 8% reported lancing their own 
boils or other prisoners’ boils with finger- 
nails or tweezers and 89% shared potentially 
contaminated personal items such as linen, 
pillows, clothing, and tweezers. 

To determine the number of carriers of 
MRSA, swabbing was performed of all fe- 
male prisoners and one-third of the male 
prisoners. This revealed that 4.9% of all 
prisoners were carriers of MRSA. Applied 
to the 3,000 prisoners, this would mean that 
one could expect 147 prisoners to be carri- 
ers even though only 59 showed active 
infections. 

The CDC recommends immediate cul- 
turing of any infection to test for drug 
resistance. It also notes that daily showers 
and frequent hand washing reduces the risk 
of transmission. Prisoners should refrain 
from touching another prisoner’s wound. 
CDC notes that MRSA can be spread 
through the sharing of common objects 
such as athletic equipment, towels, 
benches, and personal items. MRSA can 


be effectively killed by using a commercial 
disinfectant or a solution of 1 tablespoon 
bleach in one quart of water. However, 
dressings and other materials that come in 
contact with pus, blood, nasal discharge 
or urine should be disposed of. H 

Sources: Los Angeles County Department 
of Health Services; CDC; Columbus Dis- 
patch; Philadelphia Inquirer; AP; 
Springfield (OH) New Sun; Nashville Ten- 
nessean; Los Angeles Times. 
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Bad Medicine, No Oversight, Total Secrecy: ACLU Reports 
on Virginia DOC Prisoner Medical Care 

by Matthew T. Clarke 


I n May 2003, the American Civil Lib- 
erties Union (ACLU) ofVirginia is- 
sued a report on the status of medical 
care for state prisoners in the Virginia De- 
partment of Corrections. The report was 
written by Laura LaFay, formerly the 
ACLU’s associate director. 

In fiscal 2002, the DOC spent about 
$3,000 per prisoner, more than $90 million 
total, for medical care. Despite these pre- 
mium rates, the evidence collected by the 
ACLU showed medical care for prisoners 
to be “inadequate and substandard” and 
the medical personnel to be, as the 
report’s title indicates, “Accountable to 
No One.” The DOC denied the report’s 
allegations without addressing its spe- 
cific factual allegations. 

The Good News is, We Keep 
the Bad News Secret 

Production of the report was ham- 
pered by the DOC. The DOC does not 
compile public reports or databases on 
prisoner medical care. There is no reliable 
or constant source of information on pris- 
oner deaths or the prevalence and 
treatment of communicable or chronic 
diseases. The few public sources of in- 
formation are unreliable. For instance, the 
DOC’s website claimed that no Virginia 
prisoners died ofFlepatitis in 2001 while 
records from the Office of the Medical 
Examiner ofVirginia showed that at least 
1 1 prisoners died ofFlepatitis in 200 1 . 

The DOC also attempts to keep secret 
information which is, or should be, public. 
For instance, the DOC classifies all infor- 
mation about prisoner deaths as “medical 
records” and claims exclusion from the Vir- 
ginia Freedom of Information Act (FOIA) 
of all information pertaining to deceased 
prisoners’ medical treatment, cause of death 
and post-mortem reports based on that 
classification. Even information which is 
clearly public information is often withheld. 
The “ACLU spent six months and more 
than $20,000 in an effort to get information 
that should be” public. For instance, 
records of prisoner deaths, which have 
been required by the federal government 
under 42 U.S.C. § 13704 since 2001, were 
sent to the ACLU with portions excised 
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and the backs (which contains informa- 
tion on the circumstances surrounding 
the death) not filled out. The forms sent 
to the federal Bureau of Justice Statistics 
were filled out on the back. 

The ACLU filed 11 requests for about 
5,000 pages of documents. The DOC cited 
exclusions to the FOLA 1 6 times, effectively 
changing a law requiring freedom of infor- 
mation to secrecy act. The most frequently 
cited exclusions were FOLA § 2.2-3706(F)(6) 
(excluding “all records of persons impris- 
oned in penal institutions provided such 
records pertain to the imprisonment”), § 
2.2-3705(A)(5) (excluding medical and 
mental health records), §53.1 -40. 1 0 (gov- 
erning prisoner medical records) and § 
32.1-127.1:03 (governing the release of 
patient medical records generally). 

The DOC also frustrates attempts at 
oversight by simply not keeping records. 
It keeps no records on the number of pris- 
oners with contagious diseases and/or their 
treatment, the number of prisoners receiv- 
ing mental health care, and the number of 
prisoners with chronic diseases such as 
cancer and sickle cell anemia. Prior to a fed- 
eral requirement in2001, 42 U.S.C. § 13704, 
it kept no records on prisoner deaths. Ex- 
ceptions are recent statistics on the number 
of prisoners with diabetes (1,009 on June 
30, 2002), TB (5 on December 31, 2002), 
and F11V (442 on April 2, 2002). Flowever, 
those few statistics contain no informa- 
tion on the medical treatment of the 
prisoners. The DOC refuses to release any 
information on quality control in the medi- 
cal system, claiming that they are 
privileged communications. 

Requesting information from the 
DOC is quite expensive. Photocopying 
costs 20 cents a page, and months expire 
before the copies are provided. Copies of 
files received often are incomplete, requir- 
ing followup requests which often do not 
succeed in getting access to the re- 
quested information. 

The net result of the lack of public 
reporting and the withholding of what 
should have been public information was 
that the report was written based upon 
relatively few medical files and the input 
of prisoners and survivors of deceased 
prisoners. The ACLU strongly urged the 
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Virginia legislature to address this issue and 
make the DOC accountable for the public 
monies spent on prisoner medical care. 

The Looming Specter of Hepatitis C 

Aside from humanitarian ideals and 
constitutional requirements, one of the 
most important reasons for providing pris- 
oners with adequate medical care is that 
prisons can become incubators of deadly 
diseases which spread to the outside 
world when prisoners are released. One 
such disease is Hepatitis C. 

The Hepatitis C Virus (HCV) attacks 
the liver and is often fatal if untreated. It 
is transmitted by bodily fluids. There is 
no cure for HCV, but treatment with al- 
pha-interferon and ribavirin can render 
HCV undetectable in about half the pa- 
tients’ blood. The medications cost 
between $10,000 and $15,000 annuallyper 
person. Treatment regimes usually last 6- 
12 months. Regimes using pegelated 
interferon and ribavirin is the community 
standard of care according to the Na- 
tional Institutes of Health 2002 
Consensus Panel. This is more expensive, 
but much more effective. 

Statistics given out by the Virginia 
DOC show that about 12,800 (39 percent) 
of its prisoners are infected with HCV, but 
only 50 were being treated as of Novem- 
ber 2002, and only 320 had ever received 
treatment. So few prisoners are receiving 
HCV treatment because the criteria which 
a prisoner must meet to qualify for treat- 
ment is overly stringent. The long list of 
medical requirements include: a Bilirubin 
level below 3; Creatinine below 1.5; Al- 
bumin below 3.0; INR below 1.2; WBH 
over 3.0; ANC over 1500; Hct over 30 per- 
cent and Pit over 80k. AST, ALT, Aik 
Phosphate and Cholesterol must be 
checked. Chest X-rays must be negative. 
ANA, AMA, Alpha antitrypsin and ceru- 
loplasmin must be normal. Persons with 
autoimmune disease or any poorly con- 
trolled chronic disease (such as COPD, 
cardiovascular disease, diabetes or psy- 
chological disorders) are disqualified. 
Also required is that the prisoner have at 
least 18 months left to serve, a life expect- 
ancy of at least 20 years, no documented 
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drug use for the 12 preceding months and 
no history of suicidal behavior. Anyone 
with a medical or criminal history of drug 
abuse must have been active in drug re- 
habilitation for at least the three 
preceding months. 

The report notes that this is not the 
community standard, and the stringent 
requirements and time windows result in 
very few prisoners being qualified for 
treatment. Furthermore, many of the re- 
quirements make no medical sense. Many 
more prisoners would be qualified if the 
community standard were applied. 

Individual Medical Deficiencies 

Due to the dearth of public informa- 
tion on prisoner medical care, the ACLU 
collected eight prisoners’ medical files 
and had an expert review them. The medi- 
cal files showed several problems. Only 
one contained any mental health infor- 
mation and specific requests for mental 
health information garnered only a few 
more pages from a second file. Only one 
file contained the pre-incarceration medi- 
cal history information taken from all 
prisoners upon entering the prison sys- 
tem. One file showed a woman had been 
told she was dying of liver cirrhosis due 
to HCV, but contained no information 
showing that she had been diagnosed 
with HCV. Files of patients with chronic 
conditions had no indication that neces- 
sary periodic monitoring had taken place. 
Several files showed prisoners being 
taken on or off psychotropic medication 
with no indication of the reason for the 
decision. No file showed that any pris- 
oner had been informed about the spread 
of infectious diseases. The files contained 
little evidence of dental evaluations or den- 
tal care received. Thorough and aggressive 
dental care is important for heart disease 
patients as infected teeth can “seed” the 
heart with bacteria that attack and dam- 
age the heart valves. The poor quality of 
the files compromised the ability of the 
expert to evaluate the files and their use- 
fulness to medical personnel. 

The report gave specific information 
on the treatment of some prisoners, many 
of whom did not survive. These range 
from a temporary catheter being left in 
permanently (causing serious infection) 
to a leukemia patient being treated with a 
nitro glycerin pill, then Tylenol. He was 
then told he was faking it because they 
didn’t work. He died a few months later. 
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One prisoner was left to die on the recre- 
ation yard after he fell and hit his head, 
while guards prevented prisoners from 
giving him CPR, and medical personnel 
took 20 minutes to respond. Other pris- 
oners were denied treatment for HCV and 
even punished when they continued to 
request it. One prisoner with HCV who 
was being denied treatment sued the 
DOC before he died of liver failure. How- 
ever, a court order to treat him did no good 
as he was too advanced in the progress 
of the disease by then to be treated. Other 
prisoners who were lucky enough to be 
treated for HIV infections could only get 
the medication sporadically — increasing 
the chance of breeding a drug resistant 
HIV strain. Some prisoners were told by 
medical personnel that their only chance 
in receiving HCV treatment was getting 
medical clemency to seek free world treat- 
ment. None received medical clemency. 
Generally, the reported medical treatment 
was abysmal and the results tragic. 

ACLU’s Recommendations 

The report made eight specific rec- 
ommendations: (1) repeal the FOIA 
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exclusion of “all records of persons im- 
prisoned in penal institutions ...,” except 
for redaction necessary to protect pris- 
oners’ privacy; (2) require the DOC to 
maintain a public database on prisoners 
with chronic and infectious disease; (3) 
require the DOC to generate public 
records about the quantity and quality of 
medical care it provides; (4) change the 
state medical examiner’s database to in- 
clude information on where the prisoner 
was incarcerated; (5) have the governor 
appoint a board of independent physi- 
cians to review and publicly report on 
prisoner deaths; (6) improve the medical 
clemency program; (7) change the DOC’s 
HCV Protocol to conform with the recom- 
mendations of the Centers for Disease 
Control and the National Institutes of 
Health; and (8) train DOC personnel in 
medical file and record keeping proce- 
dures. H 

Sources: “Accountable to No One: The 
Virginia Department of Corrections and 
Prisoner Medical Care,” May 2003, ACLU 
of Virginia, Six North Street, Richmond, 
VA232 19, Tel. (804)644-8080; Richmond 
times-Dispatch. 
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If you were strip searched in California 
prior to being arraigned on charges NOT 
involving drugs, weapons or violence, you 
may be entitled to participate as a plaintiff in 
a class action lawsuit for damages. 

Please WRITE out the following information: 

• Name and Address 

• Date of your arrest and charge(s) 

• Circumstances of the strip search 

• County where the arrest & strip search took place 

• Your phone number or the no. of a contact person 

MAIL to: 

Law Office of Mark E. Merin 
2001 P Street, Suite 100 
Sacramento, CA 95814 

Telephone: (916) 443-691 1 (Sorry! NO collect calls!) 
Facsimile: (916)447-8336 
E-Mail: office@markmerin.com 




Prison Writers Punished for Success in Connecticut and Texas 


C ensorship has slithered like an 
unseen serpent into the crev- 
ices of the First Amendment and built its 
noxious nest in our nation’s prisons. Pris- 
ons across the country, both state and 
federal, have singled out prison writers 
for persecution and even prosecution 
[PLN, Jan. 2003], 

Recently, Connecticut’s Attorney 
General Richard Blumenthal fded a lien 
against eight women writers who put to- 
gether a book, while prisoners at the York 
Correctional Institute. The book, 
Couldn ’t Keep It To Myself: Testimonies 
From Our Imprisoned Sisters, was not 
initially intended for publication. Highly 
successful author Wally Lamb, who 
teaches a writing workshop at the prison, 
originally assembled the collection of 
personal essays for his student’s close 
family and friends. But, when Lamb’s pub- 
lisher, Harper Collins, got word of the 
collection they saw the potential for a 
winner. 

Imprisoned Sisters immediately net- 
ted each contributor $6,000. That’s what 
the state is trying to confiscate along with 
any future earnings. A vague 1995 law 
allows the state to make prisoners pay 
for the cost of being incarcerated, over 
$100 per day. The law is seldomly and 
only selectively enforced. 

Since Connecticut does not require 
a disclosure of assets upon incarceration, 
wealthy prisoners who come to prison 
with money are seldom affected. However, 
should a prisoner come into a windfall 
the state is quick to garnish the money. 
John Filippi inherited $134,000 from his 
grandfather. The state took $121,000. 

Lamb, an occasional guest on the 
Oprah Winfrey Show, accuses the state 
of harboring a more insidious motive. He 
believes that the Commissioner of Cor- 
rections pushed for prosecution against 
the women because the essays were criti- 
cal of the prison. The defendants agree. 

“1 think they’re worried, ‘cause the 
doors are open now to what’s really go- 
ing on inside the facility,” says 
contributor Robin Cullen, who has al- 
ready been released. “Voices are coming 
out from behind the walls.” 

Contributor Nancy Whitely points 
out, “If 1 went to jail and took a cabinet- 
making class and got out and made money 
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by Gary Hunter 

making cabinets, I wouldn’t be getting a 
bill.” 

Blumenthal admits he is concerned 
about the haphazard application of the 
law but denies retaliation is a factor. He 
maintains that inasmuch as their incar- 
ceration is responsible for the women’s 
success, the state is entitled to share in 
their profits. 

Whitely pointedly asks, “How about 
the rapes? How about the beatings? Are 
they responsible for that? I’ll be happy 
to give them every single penny I make 
from this book,” she says, “if they’ll also 
take responsibility for all the girls who 
come out and die, or commit suicide in- 
side.” 

The adder’s den in Texas has also 
claimed a victim. William Bryan Sorens, a 
state prisoner caged in the Texas Depart- 
ment of Criminal Justice for nineteen years 
on a rape conviction, recently received a 
major disciplinary case because he writes 
articles for money. Sorens was originally 
eligible for release in 2005 — no more. Ex- 
ercising his First Amendment right has 
earned him an extra year in prison. He will 
now not be considered for parole until 
2006. 

Oficially, Sorens’ infraction is listed 
as “establishing and/or operating an un- 
authorized business enterprise within 
TDCJ.” But close scrutiny reveals that 
censorship factors heavily into Sorens’ 
sanction. 

Sorens has realized impressive liter- 
ary success under the veil of anonymity. 
In 200 1 his article vivdly depicting prison 
violence entitled “Hardcore Hate” was 
published in Playboy under the unorigi- 
nal pseudonym John Doe. Recently, 
Sorens sold an article to Penthouse maga- 
zine decrying prison censorship. The 
piece was set to be published in August 
2003 but the recent developments in 
Sorens’ situation have put the piece on 
hold. 

“I felt it was silly to run a piece about 
censorship in the abstract, when he was 
being directly affected,” said Penthouse 
editor Peter Bloch. 

Sorens insists that his disciplinary 
woes are merely an attempt to muzzle his 
journalism. “TDCJ doesn’t want my ar- 
ticles on Islamic prisoners and 
unstemmed violent escapes to see print,” 
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Sorens told reporters. “I was in effect sen- 
tenced to one year for writing.” 

Sorens also writes for and edits 
“white nationalist” newsletters. He is 
quick to say things like “Islam is but the 
grandfather tree of a branch of idolatry 
called Freemasonry,” and “the recently 
coined term ‘racist’ is an inflammatory 
propaganda word used as a political 
sledgehammer to silence good and de- 
cent people.” 

But Sorens’ politics aside, the truth 
is that he and many other Texas prison- 
ers have been writing professionally for 
years. Prisoner Bobby Delgado writes 
Christian tracts for a San Antonio minis- 
try called “Prison and Praise.” The tracts 
are distributed nation wide and sell for $9 
to $12 apiece. 

Jorge Antonio Renaud produced the 
book Behind The Walls, published by 
North Texas University Press and re- 
viewed in the August 2003 issue of PLN. 
For years Renaud also wrote for The 
Echo, an officially sanctioned TDCJ news- 
paper for prisoners. 

“It’s not as if they don’t know I’m 
getting paid,” says Renaud. “My checks 
go to the Inmate Trust Fund,” a bank ac- 
count that prisoners can draw on for 
commissary purchases. 

Several PLN writers also reside in 
TDCJ although to date none has been 
singled out or sanctioned. In fact it is a 
PLN columnist that may provide the pre- 
cedent for Sorens’ legal defense, if he 
decides to mount one. 

Mumia Abu- Jamal writes regularly for 
PLN and recently released a scathing 
book about life on death row entitled All 
Things Censored. [Available from PLN. 
Seepages 38-39.] Ironically, he is also the 
type of person Sorens is quick to villify. 

In 1998, the Third Circuit Court of 
Appeals in Philadelphia held that the ban 
on business rule was unconstitutional as 
applied to prisoner writers and enjoined 
its application. See: Abu-Jamal v. Price, 
154F.3d 128 (3rd Cir. 1998). 

No doubt there is a double standard 
at work in TDCJ. Most Texas prisons have 
craft shops where prisoners make and sell 
leather goods, art, woodwork and jewelry. 
Law enforcement officers and prison 
guards are among their chief customers. 
Many of these prisoners make an envi- 
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able profit - no small detail in one of 
the few states that does not pay its 
prisoners for their labor - where a pint 
of ice cream, a bag of coffee, or even a 
tube of toothpaste is a valuable com- 
modity. 

Craftshop workers are called 
“piddlers” and ‘‘piddling is authorized” 
says TDCJ attorney Carl Reynolds. “But 
writing for pay isn’t.” 

Meredith Martin Rountree, spokes- 
person for the ACLU of Texas says “there 
is good case law out there” to show “that 
prisoners’ constitutional rights can be 
abridged only if prisons can show that 
the exercise of those rights would 
threaten security.” 

But it is not institutional security 
that is being threatened by Sorens’ writ- 
ings. Rather it is institutionalized slavery 
and censorship, a mainstay of Texas pris- 
ons, that is being threatened. It is 
institutionalized isolation and dehuman- 
ization that is being exposed. And Texas 
is serious about keeping its oppressive 
institutions in place. 


Despite the fact that such noted fig- 
ures as Jack London, Martin Luther King, 
Malcom X, Henry David Thoreau and 
many more have penned their lines from 
behind prison walls, and despite the fact 
that education is the only proven method 
effective in reducing recidivism, censor- 
ship is lurking in the cellblock shadows 
— coiled, poised to strike a naive 
America. Because abuse and injustice 
against anyone has a way of affecting 
everyone. 

So while a few articulate and insight- 
ful prison writers may be getting paid for 
exposing-institutional injustice and cor- 
ruption, they are also paying a price. The 
question is, is the price too high? [Note: 
PLN offers books for both the serious le- 
gal writer and the casual reader. See: 
Writing to Win: The Legal Writer and 
Prison Writing in 20th Century’ America 
in the back of this issue.] | 

Sources: Hartford Courant, San Antonio 
Express News, Christian Science Moni- 
tor 


Washington Prisoner Receives $17,500 
for Work Detail Needle Stick 


O n April 26, 2002, in the King 
County Superior Court, the 
Washington State Department of Correc- 
tions agreed to pay $17,500 to settle a 
lawsuit brought by a prisoner who was 
stuck with a dirty hypodermic needle 
while on a work detail. 

While being held in the King County 
Jail, Raymond Ridlon was assigned to a 
work detail under the supervision of the 
State Department of Corrections to clean 
up litter and other refuse. On the morn- 
ing of November 2, 1999, the prisoners 
were working in an area known to be a 
gathering place for homeless people 
when Ridlon was stuck in the lower left 
leg by a dirty needle. Blood was visible 
in the syringe, which Ridlon believed had 
been discarded by a drug addict. 

The injury was witnessed by two 
other prisoners. The supervising guard 
applied a snake bite kit to the area and 
siphoned out some blood. Ridlon was 
then transported to the Harborview 
Medical Center where he was given anti- 
viral medication, including AZT, tested 
for HIV, hepatitis B and C, and given shots 
for hepatitis B and tetanus. 
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Ridlon claimed in court records that 
other work crews who had been laboring 
in the area over the previous several days 
had found numerous hypodermic 
needles. He further alleged that although 
the area was “filthy and dangerous,” the 
prisoner workers were given no protec- 
tive gear nor were they given proper 
training. 

Ridlon filed a claim with the State 
Office of Risk Management, which re- 
sulted in a state lawsuit, on August 29, 
2002, seeking $200,000 in damages. He al- 
leged the fear of contracting one of these 
diseases caused him severe mental an- 
guish, including extreme stress, anxiety 
and depression, which caused him to en- 
ter psychological counseling. Ridlon also 
suffered side effects from the AZT, includ- 
ing nausea, dizziness, headache, diarrhea 
and a burning throat for which he had to 
be taken to the emergency room. 

The state settled the lawsuit for 
$17,500. Ridlon was represented by at- 
torney Thomas J. Owens. See: Ridlon 
v. State of Washington , King County 
Superior Court, Case No. 00-2-29298- 
8 SEA. ■ 
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Illegal Strip Searches During Minor Charges Net 
Sacramento Jail Detainees $1,000 Each 

by John E. Dannenberg 


T he Sacramento County Superior 
Court ruled that the Sacramento 
County Jail’s policy of strip-searching all 
detainees - regardless of their charges - 
violated California Constitution Ai t. 1 § 1 
[privacy is an inalienable right], violated 
CA Penal Code (PC) §4030 and violated 
federally accepted decency standards 
protecting against unwarranted body cav- 
ity searches. The court certified a class 
of all such detainees since March 14, 2000 
and ruled that they were statutorily en- 
titled to damages of at least $1,000 each. 
The court further ruled that Sacramento 
County Sheriff Lou Blanas was not quali- 
fiedly immune from suit under state law. 

Mary Bull was one of seven protest- 
ers arrested for misdemeanor charges of 
unlawful assembly and failure to disperse 
at a state Forestry Dept, policy hearing 
on proposed cutting of trees on private 
land. When taken by Sacramento County 
sheriff’s deputies to the county jail, they 
were subjected to full unclothed body 
searches, including body cavities - all of 
which was recorded by video cameras. 
Represented by attorney Mark Merin, 
Bull sued Blanas for violating her state 
constitutional privacy rights, for violat- 
ing her state statutory rights against such 
invasive searches, and for violating her 
federal civil rights protected under 42 
U.S.C. § 1983. 

In ruling on the 18 point complaint. 
Judge Thomas Cecil first granted sum- 
mary judgment for Bull on the privacy 
right issue, relying on Hill v. National 
Collegiate Athletic Assn. (1994) 7 Cal. 4 th 
1, because the facts were undisputed that 
Bull had a legally protected privacy inter- 
est, a reasonable expectation of privacy 
under the circumstances, and that Blanas’ 
conduct constituted a serious invasion 
of privacy. Summary judgment was also 
granted Bull on the statutory protection 
issue as a matter of law, based upon PC 
§4030 which expressly protects such 
misdemeanants from this type of search. 
Following the provisions of PC §4030(p), 
the court awarded each class member 
$1,000 or actual damages that might be 
proved, whichever is greater, but denied 
punitive damages at the summary judg- 
ment stage (citing Haines v. Parra (1987) 


193 Cal.App.3 rd 1553) -reserving that de- 
termination for a jury trial set for later. 

As to the § 1983 claim brought in 
state court. Defendant Blanas prevailed 
because the superior court was bound 
by California precedent in County of Los 
Angeles v. Superior Court (“Peters’) 
(1998) 68 Cal.App.4 ,h 1 166, which held that 
a county sheriff acts for the state and is 
thus immune under the Eleventh Amend- 
ment from § 1983 suit. 

Merin claims to already have a list of 
thousands of qualifying class members. 
He estimates the number of prisoners 
covered by the superior court ruling at 
1,000 per week; Blanas counters that the 
number is more like 3 per week. The class 
consists of all individuals booked for non- 
violent charges, for non-drug related 
misdemeanors, or for minor infractions 
who were subjected to strip or visual body 
cavity searches after March 14, 2000. The 
only exceptions allowed by the court were 
a search conducted after arraignment, a 
search conducted with written authoriza- 
tion from a supervising officer certifying 
a reasonable suspicion that contraband 
will be found, or a search made pursuant 
to warrant. 

But Blanas’ problems may just be 
beginning. After the superior court rul- 
ing, attorney Merin filed a federal class 
action § 1983 suit against Blanas in US 
District Court (E.D. Cal.) - a forum where 
the class may instead rely upon the Ninth 
Circuit ruling in Streit v. County’ of Los 
Angeles, (9th Cir. 2001) 236 F.3d 552 [PLN, 
Feb. 2002, p.26] which held [in contrast 
to Peters ] that a county sheriff is liable 
because he does not act for the state. 

The class size in the federal com- 
plaint is arguably far larger - Merin claims 
“tens of thousands” - now including mi- 
nor felony detainees whose rights sound 
in § 1983 rather than in state law. It also 
adds the class of detainees improperly 
strip searched solely because they were, 
for the convenience of the Jail, summarily 
relegated to placement in the Jail’s gen- 
eral population - i.e, mixed with prisoners 
who were normally subject to such 
searches. Moreover, proving as well a 
violation of California’s own Civil Rights 
Act (CA Civil Code §51) could entitle 


each class member to an additional $4,000 
minimum statutory damage award (Civil 
Code §52(a)). 

Blanas’ attorney David Lind retorted 
that attorney Merin is unjustly trying to 
“line his pockets at taxpayer expense” by 
pursuing large total damages, rather than 
simply asking the court for an order halt- 
ing the strip-search practice. But one can 
only wonder: If the practice is admittedly 
unlawful, why would a sheriff insist upon 
a court order before he would comply 
with the law? See: Bull, et al. v. County of 
Sacramento, etal., Sacramento Superior 
CourtNo. 01ASO1545, Order re Summary 
Adjudication, December 24, 2002. 

The Bull decision has since become 
a lightning rod for Califonia jail command- 
ers. In a May, 2003, statewide meeting in 
Fresno, they reviewed state law on strip 
search policies, and at a recent confer- 
ence of the California Peace Officers 
Association in Monterey, counsel Mar- 
tin Mayer advised officials to review their 
policies. California State Sheriff’s 
Association’s jail and corrections com- 
mittee chairman, San benito County 
Sheriff Curtis Hall, ceded, “It’s a hot 
topic... constantly being discussed.” 
Earlier in 2003, Los Angeles County re- 
vised its strip search policy after settling 
a $2.7 million suit brought by bicycling 
female protesters who were strip searched 
before arraignment. Now, such detain- 
ees are kept separate from general 
population and not strip searched. 

Sacramento County has since modi- 
fied its policy based on the Bull decision, 
even though they are appealing it. But 
activist Mary Bull’s problems continue. 
On November 18, 2002, she was arrested 
on a felony vandalism charge in San Fran- 
cisco for her war protest act of pouring 
red corn syrup on the steps of Chevron’s 
headquarters. She is suing to protest al- 
leged actions of deputies twice forcing 
her to the ground, then strip searching 
her, visually examining her body cavities 
after she refused to consent to the search. 
Her suit claims that she was thrown nude 
into a cold room for up to 12 hours at a 
time after each search. B 

Additional Source: Sacramento Bee 
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New York Department of Corrections Sued Over 
Systemic Rape of Women Prisoners 


B obbie Kidd was raped on Au 
gust 9, 2001 while serving time in 
Albion Correctional Facility. She claims she 
was raped by an employee of the New York 
Department of Correctional Services and that 
she became pregnant as a result of the rape. 

Kidd’s fate is not unique. Other fe- 
male prisoners in New York have reported 
similar sexual abuse by prison officials. 

On January 28, 2003, the New York 
Legal Aid Society’s Prison Rights Project 
filed a class action lawsuit against the De- 
partment of Correctional Services (DOCS). 
The lawsuit, filed in the Federal District 
Court in Manhattan, alleges that the state 
makes it extremely difficult for victims of 
sexual assault to make complaints against 
the corrections officers who attack them, 
and that the state fails to protect female 
inmates from assault and harassment by 
male prison employees. 

Specifically, the suit alleges, the DOCS 
has a policy not to investigate claims of 
sexual assault based on allegations made 
by prisoners. The result, for women like 
Kidd, is that there sometimes has been no 
avenue for justice even in egregious cases 
of custodial sexual misconduct. 

The defendants in the case, Amador v. 
Department of Coirectional Services, include 
line guards and supervisors at high levels of 
DOCS who, according to the suit, “maintain 
policies and practices which enable male staff 
to engage in the sexual assault, abuse, and 
harassment of women prisoners.” 

Calls to the DOCS for this article were 
not returned. The plaintiffs are being repre- 
sented by Dori A. Lewis and Lisa Freeman, 
members of the Legal Aid Society. The inter- 
national law firm Debevoise & Plimpton 
recently joined the case as co-counsel and is 
assisting with the process of finding expert 
witnesses and preparing depositions. 

Three of the fifteen named plaintiffs 
were impregnated while in prison. The suit 
asserts that women prisoners cannot con- 
sent to sexual activity with prison staff due 
to the imbalance of power between offic- 
ers and inmates, a reality recognized by 
N.Y. Penal Law 130.05(e). 

Freeman said the majority of female 
prisoners are vulnerable to sexual abuse 
in prison because many have been sexu- 
ally abused before entering prison. 
According to a study done by the Justice 
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Department’s Bureau of Justice Statistics 
in 1999, almost half of the women in the 
nation’s jails and prisons told interviewers 
they had been physically or sexually abused 
before their imprisonment. 

“Those females that were sexually 
abused as a child are less likely to come 
forward about the abuse,” Freeman said. 
“There are even some studies that show 
that some men select their victims based 
on an ability to discern who will not be able 
to fend off their advances.” 

The suit has three causes of action: 
cruel and unusual punishment; violations 
of the right to be free from sexual abuse and 
the right to bodily integrity; and violations 
of the right to freedom of speech. The law- 
suit charges that DOCS supervisors 
violated the rights of the plaintiffs under 
the First, Fourth, Eight, and Fourteenth 
Amendments. “These women should be 
free from any treatment that would shock 
anyone in the country,” Lewis said. 

The plaintiffs allege that DOCS vio- 
lates their constitutional right to free speech 
because they are often subjected to retalia- 
tion for reporting staff misconduct including 
lengthening incarceration. Lewis said this 
is an ongoing problem. 

“Many of the plaintiffs are threatened 
and harassed because [they] are still in cus- 
tody and many of the defendants are still 
with the DOCS,” Lewis said. “It takes a lot 
of courage to be a plaintiff in this case while 
still in prison.” 

The suit seeks better training and 
screening procedures regarding prison 
guards, mental health care for sexually 
abused female prisoners, and improved in- 
vestigative procedures. 

The attorneys said that in order for the 
suit to succeed it will need to overcome a 
motion to dismiss filed by the DOCS. 

According to the suit, “hundreds of 
complaints of sexual harassment and 
abuse are filed [against the DOCS] each 
year,” and there are many more incidents 
that remain unreported. 

Stop Prisoner Rape, a national human 
rights organization that works to end sexual 
violence against men, women, and youth 
in all forms of detention, has seen cases 
across the nation whose circumstances are 
similar to those described by the plaintiffs. 
In the last year alone, female prisoners in 
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states from Ohio to Wisconsin to Nevada 
have become pregnant as a result of sexual 
misconduct by prison guards. And in case 
after case, the women have been disciplined 
and segregated, while the guards have 
faced no criminal charges. 

Lara Stemple, the group’s executive di- 
rector, said a culture of indifference prevents 
some prison systems from recognizing and 
addressing the severity of the problem. 

“Serious policy changes need to be 
made to eliminate this type of abuse and 
ensure safe, professional conditions for 
inmates and officers,” Stemple said. 

One of the goals of the N ew York suit. 
Freeman said, is that type of transforma- 
tion. “I hope [our case] makes the New York 
state prisons a safer place for women,” she 
said. See: Amador v. Department of Cor- 
rectional Services, USDC SD NY, Case No. 
03-Civ-0650.H 

Ava Azizi is an intern with Stop Prisoner 
Rape, 6303 Wilshire Blvd., Ste. 204, Los 
Angeles, Ca 90048. 
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Cameron County, Texas, Jail Guards Indicted for Drug 
Smuggling, Theft, Sexual Misconduct 


T he problems began almost as 
soon as the Cameron County Jail 
system’s newly built Carrizales-Rucker 
Detention Center opened in the summer of 
2002. Just months after the $ 19 million maxi- 
mum security jail began operations in the 
South Texas town of Olmito, two prison- 
ers escaped, apparently picking a lock with 
plastic spoons. Less than a year later, sev- 
eral guards and ranking officers have been 
indicted in a number of scandals, includ- 
ing drug smuggling, theft ofprisoner funds 
and property, and improper sexual relations 
with female prisoners. The detention cen- 
ter is one of four jails operated by the 
Cameron County Sheriff Department. 

On December 12, 2002, drugs were 
found at the Carrizales-Rucker Detention 
Center for the second time in as many 
months. Sheriff Conrado Cantu revealed 
in a December 13, 2002 statement that 
guards at the maximum security jail had 
discovered two marijuana cigarettes dur- 
ing a routine search. 

Marijuana had also been discovered 
at the jail in October. A guard was charged 
in that incident on October 17, 2002, after 
admitting that he smuggled the drugs to 
prisoners. 

On May 1, 2003, former jailer Juan 
Mendoza III pleaded not guilty to two 
charges of theft by a public servant. 
Mendoza is accused of stealing money 


by Michael Rigby 

and personal property from prisoners. 
The two-count indictment was returned 
by a grand jury on March 19, 2003. 

Along with the sheriff department’s ad- 
ministrative investigation, the Brownsville 
Police Department began a criminal inves- 
tigation in late November 2002. Almost 
$8,400 was discovered missing from pris- 
oner accounts in the month of September 
2002. The review covered the months of 
July through September, Mendoza re- 
signed on September 11, 2003. 

District Attorney Yolanda de Leon 
said that Mendoza wasn’t charged with 
stealing the entire $8,400 and that there 
were other suspects being looked at. 
Brownsville Police Chief Carlos Garcia 
said his department had found enough 
evidence to charge one suspect for tam- 
pering with governmental records and 
that a female guard had also been impli- 
cated for theft of funds although he had 
no information on the status of either. 

Most troubling at the jail are allegations 
of sexual improprieties by ranking guards. On 
May 30, 2003, former second in command at 
the jail, Lt. Joel Zamora, pleaded not guilty 
before state District Judge Menton Murray 
to four counts of improper sexual relations 
with two female prisoners. Two of the charges 
allege sexual contact, the other two involve 
sexual intercourse. 

Reports ofZamora’s sexual misconduct 
surfaced in late Novem- 
ber 2002 when Lt. Hilda 
Trevino showed super- 
visors letters she had 
received from prisoners 
alleging sexual miscon- 
duct by guards, including 
Zamora, who was also 
present at the meeting. 
Soon after, in early De- 
cember, Zamora called 
Trevino into his office 
and fired her. Trevino 
was a 10-year veteran. 

That same month, 
Trevino filed a lawsuit 
against Sheriff Conrado 
Cantu and Cameron 
County alleging she 
was fired for reporting 
the letters. Her attorney, 
Richard Nunez, said 
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she paid the price for doing the right thing. 

Nunez said they don’t know why 
Trevino was fired. “They haven’t given us 
a reason for terminating Ms. Trevino be- 
cause they haven’t thought of it yet,” he said. 
‘They’re working on that, believe me.” Nunez 
said his client wants her job back but “needs 
protection against retaliation, she needs an 
injunction to be in place.” 

A criminal investigation into the al- 
leged sexual misconduct by Zamora and 
former disciplinary official Alex Garcia was 
launched on December 1, 2002. It included 
local, state and federal police agencies. 

On December 10, 2002, Zamora and 
Garcia were suspended without pay; on 
February 28, 2003 they were fired. Garcia 
was never indicted, but County Judge 
Gilberto Hinojosa said it is doubtful he 
will get his job back. 

As a result of the sexual misconduct 
allegations, all 42 federal female prisoners 
confined at the Cameron County Jail were 
removed as of December 13, 2002, said 
U.S. Marshalls Service offici als.. 

Official charges against Zamora were 
filed on April 30, 2003, in state district 
court. He surrendered the same day at the 
Carrizales-Rucker Detention Center — the 
same place he worked until his suspen- 
sion. He immediately posted $15,000 bail. 
If convicted, Zamora faces 2 years in jail 
and up to $10,000 in fines on the state- 
felony charges. 

In an attempt to turn the troubled jail 
system around, the County hired retired state 
police captain Hector Ramos to oversee it. 
Ramos.began work on January 7, 2003 . A week 
later he quit without explanation. 

The jail system has now pinned 
their hopes on retired Federal Bureau 
of Prisons warden Michael Tweedy, who 
was selected by Sheriff Cantu on Feb- 
ruary 3, 2003. He was slated to begin 
his position as head of the jail on Feb- 
ruary 24, 2003. “1 feel very happy about 
this,” said Cantu. “I feel that with all 
this knowledge that Commander 
Tweedy brings to our department and 
working hand in hand, he will do an ex- 
cellent job in this jail.” R 

Sources: The Brownsville Herald, 
www.netmio.com, Associated Press, The 
Dallas Morning News 
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Expert Witness Fees Allowed 
Under ADA and RA 


T he court of appeals for the Ninth 
circuit held that prevailing plain- 
tiffs are entitled to full expert witness fees 
under the Americans with Disabilities Act 
(ADA), 42 U.S.C.§ 12132 and the Reha- 
bilitation Act (RA), 29 U.S.C. § 794. The 
underlying case involved a class action 
challenge to a Hawaii health insurance 
program which excludes the disabled. 
The district court ruled that the exclu- 
sion violated the ADA and the RA and 
awarded the plaintiffs compensatory 
damages, attorney fees and costs, to in- 
clude expert witness fees. 

The defendants appealed and the 
appeals court affirmed the lower court. 
For PLAT readers, the significant part of 
this case is that the court held that be- 
cause the ADA contains its own attorney 
fee provision (which is not capped by 
the Prison Litigation Reform Act (PLRA)), 


see 42 U.S.C. § 12205 and 28 C.F.R. § 
35.175, which specifically allows for liti- 
gation expenses, this entitles prevailing 
plaintiffs to their full expert witness fees, 
and not the $40 allowed under 28 U.S.C. § 
1821(b) and § 1920(3), the normal cost 
statutes in federal civil litigation. 

This is significant because in con- 
stitutional cases the U.S. supreme court 
has held that expert witness fees, which 
can run into large sums of money in class 
action cases, are not compensable under 
42 U.S.C. § 1988, the general civil rights 
fee shifting statute. Plaintiffs consider- 
ing litigation that could state a claim under 
the RA or ADA should consider includ- 
ing these statutory claims whereby they 
can recover attorney fees uncapped by 
the PLRA and their expert witness fees. 
See: Lovell v. Chandler, 302 F.3d 1039 (9 th 
Cir. 2002). H 


PLRA Requires Prisoner 1983 Complaints 
to Plead Administrative Exhaustion 


T he U.S. Court of Appeals for the 
6th Circuit recently held that the 
Prison Litigation Reform Act (PLRA) re- 
quires prisoner civil complaints under 42 
U.S.C. 1983 to allege the prisoner exhausted 
all administrative remedies before suing or 
suffer dismissal of the suit without preju- 
dice under 42 U.S.C. 1997e(a). The court 
further held that the same statute precludes 
prisoners’ amending such complaints to 
include previously omitted administrative 
exhaustion allegations. 

On May 8, 2000, Alexander Baxter, a 
Tennessee prisoner, filed a civil rights 
action under 42 U.S.C. 1983 in the U.S. 
District Court for the Middle District of 
Tennessee. The complaint alleged that 
Jim Rose and several other prison offi- 
cials violated Baxter’s constitutional 
rights by subjecting him to prison disci- 
plinary actions for exercising his rights 
under the First Amendment to the U.S. 
Constitution. 

However, the complaint did not spe- 
cifically allege that Baxter exhausted all 
his administrative remedies before filing 
suit. The district court denied Baxter leave 
to amend his complaint, and then dis- 
missed the suit without prejudice. Baxter 
appealed. 
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On appeal, even though every fed- 
eral circuit court to decide the question 
has held that administrative exhaustion 
is an affirmative defense to be pled by 
the defendants, the 6th Circuit held that 
42 U.S.C. 1997e(a) requires prisoner com- 
plaints under 42 U.S.C. 1983 to 
specifically plead administrative exhaus- 
tion. If that is not done, said the 6th 
Circuit, the complaint must be dismissed 
without prejudice and without giving the 
prisoner leave to amend the complaint to 
allege administrative exhaustion, pursu- 
ant to section 1997e(a). 

The 6th Circuit, however, did recog- 
nize that a prisoner who has had an action 
dismissed without prejudice for not plead- 
ing administrative exhaustion in the 
complaint may re- file the action if the stat- 
ute of limitation has not run. See: Baxter 
v. Rose, 305 F.3d 486 (6th Cir. 2002). ■ 
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Florida DOC Clamps Down on Prisoner Writers 

by David M. Reutter 


I n an effort to limit prisoners’ free 
5 pccch rights, the Florida Depart- 
ment of Corrections (FDOC) has taken 
steps to prohibit prisoners from engag- 
ing in a business or profession. For some 
years now, the FDOC has had on its books 
a rule that states: “No inmate may estab- 
lish or conduct a business through the 
mail during his period of incarceration.’’ 
See Chapter 33-210. 101(7), F.A.C. 

On two occasions, the FDOC has 
used that rule to press disciplinary action 
against PLN contributing writer David 
Reutter. On July 19, 2002, the FDOC 
charged that Reutter attempted to conspire 
with his sister to conduct a business after 
it learned Reutter had received payment 
from PLN for article submissions. The con- 
spiracy was predicated upon Reutter 
sending his submissions to his sister to 
type. After serving 22 days disciplinary 
confinement, the Warden overturned the 
guilty finding on procedural errors. 

Then, on September 9, 2002, FDOC 
officials again used that rule to charge 
Reutter with disobeying an order. This 
time, all appeals to the guilty finding and 
imposition of 30 days disciplinary con- 
finement and 60 days loss of gain time 
were denied. That disciplinary report is 
now the subject of a state court petition 
alleging there exists no legitimate and 
neutral peneological interest in barring 
Reutter from receiving monetary compen- 
sation from PLN for his articles. See: 
Reutter v. Crosby, Case No. 02CA-2830, 
Florida Second Judicial Court. 

Apparently, FDOC felt their rule was 
vulnerable to attack, for on February 6, 
2003, FDOC moved to stay and moot 
Reutter ’s petition based upon proposed 
rule 33-601.203. The proposal defines a 
business or profession “as any revenue 
generating or profit making activity or any 
activity having the potential to generate 
revenue or profit for the inmate while in- 
carcerated.” The rule includes the 
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one-time submission of a single manu- 
script for publication unless the Warden 
approves. Because the proposal still pro- 
hibits the activity Reutter seeks to engage 
in, journalistic activity for compensation, 
the court denied FDOC’s motion. PLN will 
report the results of Reutter ’s litigation. 

In an obvious attempt to assure its 
proposal withstood on its face judicial 
scrutiny, the FDOC on May 16, 2003, in- 
cluded a statement in its rule that allowing 
prisoner business or profession activity 
increases prisoner interest in business 
activity, which burdens staff with in- 
creased mail and telephone activity. The 
proposal is winding its way through the 
administrative adoption process. 

Florida prisoners are allowed to re- 
ceive money so long as it is not revenue 


T he parents and estate of a Wis- 
consin state prisoner who com- 
mitted suicide after being taken off of his 
anti-psychotic medication won a $ 1,825,000 
jury award in Wisconsin federal court. 

Matthew Sanville, a 26 year-old Wis- 
consin state prisoner, was prosecuted for 
assaulting his mother. While in jail, he was 
successfully treated with anti-psychotic medi- 
cation, which was continued when he arrived 
at the Waupun Correctional Institution. 

Sanville was removed from the anti- 
psychotic medication when he had an 
emergency appendectomy at a hospital. 
After surgery, Sanville said he didn’t want 
to go back on the medication even though 
the surgeon had prescribed it. He was re- 
turned to prison and left off his medication. 

Sanville became increasingly psy- 
chotic, got in a fight and was put in 
isolation. He committed suicide after 
about three weeks in isolation, during 
which he lost 20% of his body weight. 

Represented by attorneys Robert 
Bennett, Eric Hageman, and Joe Margulies 
ofMinneapolis, Sanville’s estate filed suit 
in the U.S. District Court for the Eastern 
District of Wisconsin. 

The court dismissed the suit. The es- 
tate appealed and the Seventh Circuit 
reversed the dismissal [PLN, Nov. 2002], 
Sanville v. McCaughty, 266 F.3d 724 (7th 


from First Amendment activities they en- 
gage in. For example, prisoners receive 
pay from employment in prison canteens 
and prison industries. The new rules have 
the intent of chilling prisoners’ speech 
and specifically target writers. Anyone 
familiar with the publishing business 
knows that most publishers pay for sub- 
missions they accept for print. In fact, the 
whole intent of the copyright law system 
is to assure the writer benefits financially 
and to protect the integrity of their work. 

For now, Florida prisoners who en- 
gage in writing for compensation are 
either forced to cease that activity, forego 
compensation, or risk disciplinary action 
if they are discovered exercising their F irst 
Amendment rights to freedom of speech 
and expression, 


Cir. 2001) allowing the estate to pursue 
civil rights, wrongful death and malprac- 
tice claims. 

On October 10, 2002, a jury found 
that Ivy Scaburdine, a guard who ob- 
served Sanville’s sudden loss of weight 
and return to psychotic behavior, was de- 
liberately indifferent to his serious medical 
needs, but that this did not cause 
Sanville’s injuries. The jury also found 
that Prison psychiatrist Yogesh Pareek 
and prison psychologist Stephen D. Fleck 
committed medical malpractice by failing 
to put Sanville back on his anti-psychotic 
medication, awarding $1,650,000 in actual 
damages. The jury found that Fleck was 
deliberately indifferent to Sanville’s seri- 
ous medical needs and awarded an 
additional $175,000 in punitive damages 
against him. 

The award was divided between the 
mother, father and estate with $200,000 
awarded to Marti Sanville (mother) for fu- 
ture loss of society. Daniel Sanville 
(father) was awarded $500,000 for future 
loss of society and $100,000 for future 
lost pecuniary contribution. The estate 
was awarded $600,000 for past pain and 
suffering, $ 175,000 for punitive damages, 
and $250,000 for loss of life. See: Sanville 
v. Scaburdine, USDC ED WI, Case No. 
99-C-715. ■ 
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Guards Abusing Prisoners in Boston Leads 
to Jury Awards and Disciplinary Action 


W idespread reports of guards 
having sex with, raping, and 
beating prisoners in Suffolk County (MA) 
jails have led to the indictment of guards, 
firing of guards, disciplinary action against 
guards, and jury awards against the 
county. [ PLN, Feb. 2003]. Disciplinary ac- 
tion was taken against 23 guards. However, 
in October 2002, the disciplinary action 
against seven guards, two of whom were 
indicted by a federal grand jury for violating 
prisoners’ rights, was reversed by union ar- 
bitration. One of them was later acquitted by 
a federal jury, the other pleaded guilty. 

On October 15, 2002, a blue-ribbon 
panel appointed in 200 1 by Governor Jane 
Swift to investigate the problems in Bos- 
ton jails, issued a report which found that 
the Suffolk County Sheriff’s Department 
was a ‘“deeply troubled institution,’ 
plagued by patronage and lacking leader- 
ship.” Tire extremely critical 77-page report 
put most of the blame on Suffolk County 
Sheriff Richard J. Rouse. Rouse’s failure 
to lead his staff and absentee role at the 
jail led town atmosphere in which guards 
and supervisors believed they could get 
away with anything because nobody, least 
of all the sheriff, cared about what went on 
at the jail. Despite the indictment of seven 
guards on federal charges of violating 
prisoners’ civil rights, guards are still not prop- 
erly trained in the use of force or avoiding 
sexual misconduct, according to U.S. Attor- 
ney Donald K. Stem, who chaired the panel. 

In October 2002, arbitrators reversed 
disciplinary action taken against seven of 
the twenty-three guards who had been 
disciplined since 1999. David DiCenso, 
whose firing wasreversed, had been dis- 
ciplined for trading sex for favors with a 
female prisoner. Richard Powers was ter- 
minated after having admitted writing 
sexually graphic love letters to a female 
prisoner. His reinstatement is being ap- 
pealed. Also reinstated was Daniel Hickley 
who had been fired after DNA evidence 
showed that he spit on and beat a prisoner 
inside a transport van. Hinkley’s reinstate- 
ment is not being appealed. 

Prosecutors had declined to pros- 
ecute a guard who was accused of raping 
a female prisoner or Powers, who was ac- 
cused of assaulting a female guard who 
found his love letters, despite a 
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by Matthew T. Clarke 

magistrate’s finding of probable cause to 
prosecute in both cases. Prosecutors also 
did not prosecute DiCenso, Robert Parise 
and David Mojica for having sex with a 
female prisoner who became pregnant with 
a child who paternity tests showed to be 
Mojica’s. At the time of the sex acts, the state 
had no law criminalizing sex between guards 
and consenting prisoners. Now it does. 

On March 3 1 , 2003, a federal jury con- 
victed Brian Bailey, 31, a fonner Nashua 
Street Jail guard, of criminal civil rights vio- 
lations, conspiracy to obstruct justice, 
obstruction of justice, and perjury in the 
beating of five jail prisoners between June 
1998. and October 1999. One former pris- 
oner had Tourette’s syndrome and was 
beaten because guards believed he had 
cursed them under his breath. Another 
former prisoner was beaten because he hid 
a sandwich in a laundry bag. 

A total of seven guards were indicted 
for the beatings. William R. Benson, 5 1 , and 
Thomas M. Bethune, Jr. were acquitted by 
a jur/. Lt. Eric J. Donnelly, 36, Deputy Sher- 
iff Anthony Nuzzo, 32, Deputy Sheriff 
Melvin J. Massucco III, 39, and Lt. Randall 
R. Sutherland, 45, pleaded guilty in the case. 
Bailey faces a maximum of five years on the 
conspiracy count and ten years on each of 
the other three counts. 

On April 1 0, 2003, the Sheriff’s Depart- 
ment agreed to pay a $5 million settlement 
for unlawfully strip searching women pris- 
oners at the Nashua Street Jail. 

On April 17, 2003, a federal jury 
awarded Bruce Baron, 51, a former South 
End Jail guard, $500,000 plus interest for 
emotional distress he suffered when other 
guards retaliated against him after he re- 
ported a supervisor for playing cards with 
prisoners. Baron worked at South End from 
1995 to 1998 and endured over a year of ha- 
rassment before quitting and suing the 
Sheriff’s Department. The harassment in- 
cluded ostracism; threats; shoving; being 
called a “rat,” “rat coward, and “rat officer;” a 
guard tossing slabs of cheese on his lunch 
plate while saying, “Here’s some cheese for 
the rat;” guards ordering prisoners to give 
their cheese to the “rat officer;” threaten- 
ing posters in the guards’ locker room and 
in places where prisoners could see them; 
and threatening phone calls to Baron’s wife, 
who has MS and uses a wheelchair. 
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One can only hope that Rouse’s suc- 
cessor is a better sheriff than he was. 
Clearly it will take extraordinary leadership 
to change the culture of brutality at the 
jails in Boston into something more civi- 
lized. H 

Sources: Boston Globe, Associated Press, 
USA Today 
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Supreme Court: Aliens Can Be Held 
Without Bail Pending Deportation 


T he United States Supreme Court 
held 6-3 that provisions of the 
Immigration and Nationality Act (INA) 
limiting j udicial review of the United States 
Attorney General’s (AGs) discretionary 
decisions to hold without bail or release 
detained aliens did not limit the Court’s 
jurisdiction to provide habeas corpus re- 
lief to a detained alien. Splitting 5-4, 
however, and abrogating three prior ap- 
peals court decisions, the Court held that 
the INA’s “no bail’’ provisions for de- 
tained, potentially deportable aliens did 
not violate the aliens’ Fifth Amendment 
due process rights. 

Under8U.S.C. §§1226, 1227, any alien 
convicted of specified crimes, including 
any “aggravated felony” or two “crimes 
involving moral turpitude”, must be taken 
into custody by the AG. Section 1226(c) 
provides that the AG may hold the alien 
without bail pending completion of the re- 
moval hearing. Section 1226(e) bars federal 
courts from reviewing or setting aside the 
AG’s decision to detain or release any alien. 
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Hyung Joon Kim, a South Korean re- 
siding lawfully in the U.S. since 1984, was 
convicted in California in 1996 of “first-de- 
gree burglary” and in 1997 of “petty theft 
with priors.” He was detained without bail 
by the Immigration and Naturalization Ser- 
vice (INS) pending a removal hearing. 

Kim petitioned for habeas corpus 
relief under28 U.S.C. §2241, challenging 
the constitutionality of § 1226(c) on 
grounds that it violated the Fifth 
Amendment’s due process right. The dis- 
trict court granted relief and ordered a 
bond hearing. Kim was released by the 
INS on $5,000 bond. The appeals court 
affirmed. The Supreme Court granted cer- 
tiorari to resolve a circuit split on the 
constitutionality of § 1226(c). 

An amicus curiae argued that the 
Supreme Court lacked jurisdiction to hear 
the case because of the provisions of 
§ 1226(e). The Court rejected this argu- 
ment. Kim was challenging the 
constitutionality of his detention via ha- 
beas corpus. Without an explicit, clear 


T he Kansas Supreme Court held 
that the Kansas Open Records 
Act (KORA) requires that state’s De- 
partment of Corrections (KDOC) to 
provide certain parolee supervision in- 
formation to requestors. In doing so, 
that court narrowly construed KORA’s 
“supervision history” exemption from 
disclosure. 

On September 7, 1999, Robert Short, 
a reporter for the Wichita Eagle, a Kan- 
sas newspaper, wrote Bill Miskell of the 
KDOC to request record disclosure un- 
der KORA. Short requested documents 
identifying parolees charged with man- 
slaughter or murder while on parole from 
1996 to 1999. Short also asked for docu- 
ments describing the actions of “serious 
incident boards,” with respect to such 
parolees. KDOC refused to disclose the 
documents, and Short and the newspa- 
per sued to compel disclosure. 

The trial court found that the re- 
quested documents amounted to 
parolees’ “supervision history,” which 


statement that Congress intended to 
eliminate habeas review of alien deten- 
tions, the Court had jurisdiction. 

On the claim’s merits, the Supreme 
Court noted that Kim conceded he was 
potentially deportable. The Court rejected 
Kim’s claim that as a lawful permanent 
resident alien he was entitled to greater 
constitutional protections than other 
aliens. Congress has the power to make 
rules for aliens “that would be unaccept- 
able if applied to citizens.” While due 
process must be given aliens at their de- 
portation hearings, given the high 
number of aliens failing to show up for 
the hearings if released (estimated at be- 
tween l-in-5 and l-in-4), Congress was 
justified in granting the AG power to hold 
aliens without bail pending the outcome 
of the hearing. Thus, § 1226(c) violated 
no constitutional right of aliens. 

The appeals court decision was re- 
versed. Prior appellate decisions 
invalidating § 1226(c) were abrogated. See: 
Demore v. Kim, 123 S.Ct. 1708(2003).® 


KORA exempts from disclosure. KSA § 
22-3711. Therefore, it upheld KDOC ’s re- 
fusal to disclose the documents. Short 
and the newspaper appealed, and the 
appellate court transferred the case to the 
State Supreme Court. 

The Kansas Supreme Court con- 
strued “supervision history” to mean 
“the supervising parole officer’s docu- 
mentation of collected personal 
observations, sensitive personal informa- 
tion about the offender and third persons, 
contacts, conversations, observations, 
investigations, and interventions, con- 
cerning a particular offender,” under KSA 
§ 22-3711. The State Supreme Court then 
remanded the case to the trial court with 
instructions to order disclosure of any 
documents not within that definition of 
supervision history. Moreover, docu- 
ments containing some disclosable 
information and some that is not must be 
disclosed in redacted form. See: Wichita 
Eagle & Beacon Pub. v. Simmons, 50 P.3d 
66 (Kan. 2002).® 


Kansas DOC Must Disclose 
Parolee Info To Public 
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Two Killed in Failed Florida Prison Escape 

by David M. Reutter 


bungled escape attempt at 
lorida’s Charlotte Correctional 
Institution (CCI) on June 11, 2003, re- 
sulted in the first death of a female guard. 
Darla Lathram, 38, began working at CCI 
in J une 2002. She was beat with a sledge- 
hammer and pronounced dead at the 
scene. Her death is the first of a Florida 
guard since 1987, when two men at- 
tempted to free a prisoner being 
transported from Glades Correctional In- 
stitution to an outside medical facility. 

The escape attempt occurred around 
10 p.m. as Lathram was supervising five 
prisoners working a construction squad 
remodeling a dormitory due for inspec- 
tion the next day. Dormitories at CCI have 
been undergoing construction to accom- 
modate the housing of prisoners placed 
on close management, Florida’s version 
of long-term segregation. 

The Florida Department of Law En- 
forcement (FDLE) believes only three of 
the five prisoners were involved in the 
escape attempt. Involved in the escape 
attempt were: Dwight Eaglin, 27, Stephen 
Smith, 42, and Michael Jones, 46. All are 


serving life sentences. Officials believe 
that after these co-conspirators began 
beating Lathram, prisoners Charles 
Fuston, 36, and John Beaston, 37, tried to 
help her. In return, they were severely 
beaten by the co-conspirators. 

Fuston and Beaston were taken to 
the local hospital in critical condition. 
Fuston died two days later after he was 
taken off life support. Beaston was re- 
leased a week later and transported to an 
undisclosed prison. In an interesting 
twist, Beaston is serving 10 years for aid- 
ing an escape after he drove a semi-trailer 
cab through the fences at Everglades 
Correctional Institution in 1 998. Eaglin was 
found between two perimeter fences that 
surround the prison, which are 12 foot 
high and covered with razor wire. He had 
a makeshift ladder to jump the final hurdle. 
Smith and Jones were found hiding in a 
prison dormitory room. All three were 
transferred to another prison. 

The FDLE is still investigating, and 
no criminal charges have been filed to 
date. At the time of her death, Lathram 
was armed only with pepper spray. CCI 


officials contended it is normal for one 
guard to supervise up to 10 prisoners on 
a work squad. However, on June 19, 2003, 
Corrections Secretary James Crosby is- 
sued a press release that said, ‘‘Clearly, 
according to our policy there should 
have been 2 correctional officers super- 
vising the work squad the night of Officer 
Lathram’s death.” 

James Baiardi, President of the State 
Correctional Officers Chapter of the Po- 
lice Benevolent Association was quick to 
jump on that wagon. He chastised the Leg- 
islature for failing to provide enough 
guards to supervise prisoners. Thirty-one 
guards were on duty to supervise over 
1,000 prisoners the night of the escape at- 
tempt. Governor Jeb Bush responded by 
reminding the public and Legislature the 
state is in a budget crunch. After a week of 
lockdown status, CCI operations returned 
to normal. H 

Sources: Naples Daily News, St. Peters- 
burg Times, News-Press.com, FDOC press 
releases, prisoner reports, Bonita Daily 
News 
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Iowa Sued Over Proselytizing Fundamentalist 
Christian Prison Program 


O n February 13, 2003, Americans 
United for Separation of Church 
and State (AUSCS) filed two lawsuits in 
federal court, under 42 U.S.C. § 1983, 
against officials of the Iowa Department of 
Corrections (DOC), Prison Fellowship Min- 
istries (PFM) and InnerChange Freedom 
Initiative (IFI), alleging that PFM’s IFI pro- 
gram in the DOC violates the federal and 
Iowa state constitutional prohibitions 
against the establishment of a government- 
sponsored religion. 

“This program is one of the most egre- 
gious violations of church-state separation 
I’ve ever seen,” said the Rev. Barry W. 
Lynn, AUSCS executive director. “It liter- 
ally merges religion and government.” 

The allegations include: giving spe- 
cial privileges to prisoners who agree to 
participate in the IFI program and restrict- 
ing which prisoners may participate to 
fundamentalist Christians and willing con- 
verts to fundamentalist Christianity. The 
suit also alleges that state funds are used 
to pay for the blatantly sectarian program 
and the program discriminates in its hiring 
practices, allowing only fundamentalist 
Christians to become program employees. 

Selection into the program involves a 
six- week introduction program followed by 
a month-long orientation program, during 
which the prisoner completes a “Survey of 
Religious Beliefs and Practices” with “Re- 
ligious Attitude Inventory,” and “Scriptural 
Literalism Scale” subsections which is de- 
signed to determine the “degree of spiritual 
walk” a prisoner has and allow InnerChange 
to weed out those prisoners whose reli- 
gious beliefs and attitudes do not conform 
to theirs. The DOC does not select prison- 
ers for the program; it only exercises a veto 
power over InnerChange ’s selections. 

The program is housed in the “honor 
wing” oftheNewton Correctional Facility. 
Privileges in the honor wing include the 
ability to lock your own cell, having a cell 
with a wooden door instead of metal bars, 
being housed two to a cell (instead of three 
to a cell as the other Newton prisoners are), 
being allowed out of the cell at night, and 
being allowed the use of toilets with pri- 
vacy partitions and locks (instead of 
non-private cell toilets). Prior to the start of 
the program, the honor wing was reserved 
for low-risk prisoners with an established 
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by Matthew T. Clarke 

record of good behavior. Those prisoners 
were ousted from the honor wing to make 
way for the InnerChange prisoners. 

InnerChange prisoners also enjoy spe- 
cial privileges the previous honor wing 
prisoners did not have. These include: spe- 
cial visiting privileges; religious services with 
family members; free phone calls to family; 
making videos to send home; better jobs; cer- 
tified treatment and rehabilitation programs; 
payment for taking education classes; higher 
quality education classes; special disciplin- 
ary procedures which result in less severe 
punishment; access to computers, word-pro- 
cessing equipment, a music room, musical 
instruments, big-screen televisions, and spe- 
cial food prepared by outside vendors for 
religious celebrations; free religious articles; 
additional and different clothing; access to 
art supplies; opportunities to do art work; con- 
tinuing relationships with counselors and 
mentors after release; and assistance with 
housing and jobs after release. Parole prefer- 
ence is given to InnerChange prisoners who 
successfully proceed through the program. 

InnerChange and Prison Fellowship 
have an announced policy of employing 
only fundamentalist Christians who sub- 
scribe to and abide by Prison Fellowship’s 
Statement of Faith. This includes a belief in 
one God, the Trinity, the deity of Jesus, the 
virginity of Mary, Jesus’s sinless live, sub- 
stitutionary death, resurrection, ascention, 
and place in heaven as the only mediator 
between God and man. Also included is a 
belief that the Bible is inspired and inerrant 
in all of its teachings including creation, 
history, and its own origin. Further required 
beliefs are that Christians must submit to 
the Bible’s divine authority, that all people 
are sinful and lost and may only come to 
heaven thr ough new birth in the Holy Spirit 
and are only justified by grace through faith 
in Jesus. Abelief in one holy, universal and 
apostolic church, its mission to witness for 
its head, Jesus Christ, among all nations is 
also required as is a belief in the Second 
Coming, raising of the dead at that time, 
and establishment of a new heaven and 
new earth which excludes all evil, suffering 
and death. Potential employees who do not 
state in writing that they subscribe to these 
beliefs are not hired. Iowa state money is 
used to pay the salaries of InnerChange 
employees, thus, it is alleged that State 
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money subsidizes employment discrimina- 
tion on the basis of religious beliefs. 

The money paid to InnerChange is 
taken from the kickback Iowa receives when 
prisoners place collect phone calls to free- 
world residents at exorbitant rates. Thus, 
the prisoners and their friends and families 
are being forced to pay for a religious pro- 
gram which they may not benefit from and 
which may be at odds with their religious 
beliefs. Iowa paid InnerChange $282,000 in 
fiscal 1999-2000; $373,000 in fiscal 2000- 
2001; $325,025 in fiscal 200 1 -2002. This is 
40-50% of the InnerChange Program’s 
costs. $229,250 from the Inmate Telephone 
Rebate Fund has been allocated for 
InnerChange in the 2003 fiscal year. An 
additional $172,591 has been allocate to 
InnerChange from the Healthy Iowans To- 
bacco Trust Fund. 

The defendants have claimed that 
Iowa pays only for the non-sectarian por- 
tion for the InnerChange program. However, 
the program’s own literature states that all 
aspects of it are integrated with fundamen- 
talist Christian principles, revealing this as 
a disingenuous claim. Furthermore, the 
State did not create any safeguards or moni- 
toring to ensure that “non-sectarian” funds 
were not spent for sectarian aspects of the 
program, relying instead on InnerChange ’s 
assessment of what percentage of each job, 
service or material was sectarian. Thus, 
100% oflnnerChange’s program materials, 
training materials, supplies, postage; ad- 
vertising, printing, telephone, freight, and 
meals are counted as non-sectarian when 
this is clearly not the case. Likewise, 16% 
of the Biblical Counselors’ and 77% of the 
Office Administrator’s salaries are counted 
as non-sectarian expenses when 100% of 
Biblical Counselors’ jobs are, by definition, 
sectarian and the Office Administrator’s job 
is to support the pervasively sectarian pro- 
gram. Even the “Addiction Recovery” class 
that is based upon the sectarian AA pro- 
gram is listed by InnerChange as being 
100% non-sectarian. This clearly demon- 
strates the flaw in allowing InnerChange 
to be the judge, jury and prosecutor in de- 
termining whether funding is used for 
sectarian purposes or not. 

Prison Fellowship has similar pro- 
grams in Minnesota, Kansas, and Texas. 
Thus, much more than the relatively small 
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Iowa InnerChange program is at stake. 
Should the Iowa program be found un- 
constitutional, the programs in other states 
would likewise be in danger. 

Prison Fellowship claims that only the 
original program in Texas is unfunded. 
However, this too is disingenuous as the 
Texas program was funded to the tune of 
millions of dollars [“Texas Gives $2 Mil- 
lion to Proselytizing Prison Program,” PLN. 
Jan. 2002]. That program, hailed as a pro- 
totype of the “faith-based” programs 
favored by President Bush, was funded in 
a last-minute amendment to the State’s 
general budget bill, not in the Texas prison 
system’s funding bill. Then the Texas 
prison system’s spokesman stated that the 
Texas prison system’s budget would not 
contain any money for InnerChange. While 
that is technically true, it is misleading. Not 
true at all is Prison Fellowship’s claim that 
they receive no state binding in Texas. Un- 
fortunately, this is typical of Prison 
Fellowship’s apparent tendency to obfus- 
cate and outright lie about their binding 
and what it is used for. 

“These cases have substantial impli- 
cations for President Bush’s faith-based 
initiative,” said Ayesha Khan, Legal Di- 
rector for AU SCS. “The president says it’s 


okay to use public dollars for religious dis- 
crimination, and we say it’s not. These 
cases will be among the first to determine 
how far the government can go in binding 
religious programs.” 

The suits alleges that State officials met 
Prison Fellowship representatives in 1998 for 
the purpose of tailoring a public Request for 
Proposal for Non-Compensated Values Based 
Pre-Release Program that would exclude any 
other program. This was allegedly done with- 
out the State investigating any other program. 
It is also alleged that, even though the Re- 
quest for Proposal stated that no State binds 
would be used to compensate the program, 
State officials agreed in advance to pay a sub- 
stantial portion of InnerChange’s costs. This 
discouraged anyone other than InnerChange 
bom responding to the proposal request. 

The suit alleges that, by establishing 
and financially assisting the InnerChange 
program without offering similar programs 
and benefits to prisoners who are not bin- 
damentalist Christians, Iowa violated the 
Establishment Clauses of the 1st Amend- 
ment to the U.S. Constitution and Article I, 
Sections 3 and 4 of the Iowa Constitution. 
The violations include sponsoring and fi- 
nancing a program to advance a specific 
religion, restricting the benefits, of the pro- 


gram to prisoners with a specific religious 
belief, delegating government power to a 
religious organization, supporting religious 
discrimination in hiring, and excessive en- 
tangling of government and religion. 

The suit requests a permanent injunc- 
tion forbidding the operation of the 
InnerChange Program, or an injunction pro- 
hibiting State funds from being paid to 
Prison Fellowship or InnerChange and re- 
quiring that the benefits given prisoners 
participating in the InnerChange Program 
be made available to non-participating pris- 
oners and “values based pre-release 
programming” based on all faiths and a 
secular standpoint be made available to 
prisoners. The suit also requests a declara- 
tory judgment, a rebind of the telephone 
kickback money used to support 
InnerChange and nominal damages. See: 
Complaint in Americans United for Sepa- 
ration of Church and State, et al. v. Prison 
Fellowship Ministries, et al. (U.S.D.C.- 
C.D.IA); First Amended Complaint in 
Ashburn v. Maples, et al.. No. 4-02-CV-90447 

(U.S.D.C.-C.D.IA).B 

Additional Sources: Waterloo/Cedar Falls’ 
Courier, www.nytimes.com, Seattle Times, 
www.au.org. 



2004 Supplement Now Available! ! ! 

The California State Prisoners Handbook: 

A Comprehensive Practice Guide to Prison and Parole Law 

by Fama, MacKay, Snedeker, Smith <& the Prison Law Office 

The California State Prisoners Handbook is a unique and 
valuable resource for prisoners and their advocates, discussing in 
detail the laws governing prisoner rights and the policies of the 
California Department of Corrections. Written by experienced 
attorneys and published by a leading litigation office, the 1,000- 
page 3rd Edition (2001) is now joined by a lengthy 2004 Supple- 
ment. Plus sample forms/model pleadings! 

Prisoners/parolees may purchase the Handbook & 2004 Supple- 
ment at a special subsidized price of $40. For non-prisoners, the 
price for both volumes is $182. The price for the Supplement 
alone is $15 for prisoners and $50 for non-prisoners. To order by 
credit card, call Rayve Productions at (800) 852-4890. To order 
by check or money order, download an order form at 
wmv.prisonlaw.com or send payment and shipping instructions to: 

Rayve Productions 
P.O. Box 726 
Windsor, CA 95492 


Prison Legal News 


25 


December 2003 






Jail Grievance Procedure Not Available to 
New York State Prisoner 


A federal court in New York held 
that a prisoner who was trans- 
ferred from a jail to prison prior to bringing 
an action against jail officials did not fail to 
exhaust available administrative remedies, 
because the jail’s grievnace procedure was 
no longer available to him. 

On January 13, 2000, Carl Ligon, Jr., 
brought an action against guards of the 
Suffolk County Jail, alleging that they as- 
saulted him on January 24, 1999. Ligon 
was transferred from the jail to the New 
York Department of Correctional Services 
(NYDOCS) on April 19, 1999, where he 
remained at the time he filed the action. 
Defendants moved to dismiss pursuant 
to Porter v. Nussle, 534 U.S. 516, 122 S.Ct. 
983 (2002), arguing that Ligon failed to 
exhaust available administrative remedies 
before filing suit. 

At the outset, the court observed that 
the Porter Court held that the exhaustion 
requirement of 42 U.S.C. § 1997e(a) ofthe 


Prison Litigation Reform Act (PLRA) ap- 
plies to all “suits about prison life, whether 
they involve general circumstances or par- 
ticular episodes.” The court also noted, 
however, that the Supreme Court stated in 
Booth v. Chumer, 532 U.S. 731, 736, 121 
S.Ct. 1819, 1 822 n. 4 (2001) that where “an 
administrative officer has no authority to 
act on the subject of a complaint, the [pris- 
oner] has nothing to exhaust.” See also 
Stanislas v. Tolson,~No. 00-5419, 2002 WL 
718441 (E.D.N.Y. 2002). 

Relying upon the NYDOCS website, 
by which a prisoner’s whereabouts in the 
New York State prison system may be 
tracked (www.docs.state.ny.us at Inmate 
Information - Location/Status Legal 
Dates/etc.), the court found that even 
though Ligon was still a prisoner within 
the meaning of § 1997e(a) when he filed 
his action, “he was not a prisoner at the 
correctional facility where the incident 
allegedly occurred[.]” The court then 
turned to the question of 
the availability of an ad- 
ministrative remedy at 
the time the action was 
commenced. 

The court noted 
that the Suffolk County 
grievance procedure was 
limited to complaints while 
the prisoner is a resident 
of that facility. As such, 
the court denied defen- 
dants’ motion, finding 
that the Suffolk County 
grievance procedure 
was no longer available 
to Ligon “at the time this 
action was commenced. 
Accordingly, there was 
no administrative remedy 
procedure available for 
him to exhaust. A critical 
fact in making this deter- 
mination is the plaintiff’s 
transfer date, which is 
based on the information 
maintained by the New 
York State Department of 
Correction at its website[.]” 
See: Ligon v. Doherty, 208 
F.Supp.2d 384 (ED NY 
2002). ■ 


$279,000 Harassment 
Award Upheld in Missouri 
Nurses’ Suit 

T he Eighth Circuit Court of Ap- 
peals upheld judgment against 
Missouri Department of Corrections 
(MODOC) officials in favor of nurses who 
sued for retaliation and sexual harassment. 
The court also upheld attorney fee 
awards. 

Rebecca Hunt and Susan Nurnberg 
were recruited by MODOC Nursing Di- 
rector Julie Ives to work at the Jefferson 
City Correctional Center (JCCC). Ives ar- 
ranged that Hunt and Nurnberg would 
be hired by Favorite Nurses, Inc., a tem- 
porary agency, but would work at JCCC 
under MODOC supervision. Favorite 
Nurses would pay Hunt and Nurnberg 
and be reimbursed by MODOC. 

After starting work at JCCC, Hunt 
and Nurnberg were harassed by supervi- 
sors Rodney Perry and Mitchell Seaman. 
They complained to MODOC officials of 
sexual and other harassment by Perry and 
Seaman, but no action was taken. When 
Hunt and Nurnberg filed formal com- 
plaints, MODOC officials took strong, 
retaliatory actions. Hunt and Nurnberg 
resigned and filed suit under Title VII of 
the Civil Rights Act of 1964, 42 U.S.C. 
§2000e, et. seq. 

A jury found that Hunt and Nurnberg 
had been retaliated against. It did not find 
for the nurses on the sexual harassment 
claims. Hunt was awarded $31,712.09 in 
lost wages and $25,000 in non-economic 
damages. Nurnberg was awarded 
$61,023.91 in lost wages and $25,000 in 
non-economic damages. The court 
awarded attorney fees of $136,967.50 to 
plaintiffs. MODOC appealed. 

MODOC argued that Hunt and 
Nurnberg were not employees. The ap- 
peals court rejected the argument. In every 
relevant particular, MODOC employed the 
plaintiffs through Favorite Nurses. The 
court held that the evidence clearly 
showed that Hunt and Nurnberg were 
constructively discharged in retaliation 
for grieving the harassment. The court 
also held that the award of attorney fees 
was reasonable and proper. 

The district court judgment and at- 
torney fee award were affirmed. See: Hunt 
v. State of Missouri Department of Cor- 
rections, 297 F.3d 735 (8th Cir. 2002). ■ 
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Number of Presidential Pardons Declining 


I n spite of a rising number of re- 
quests, presidential pardons have 
become virtually non-existent under the 
George W. Bush administration. During 
his first two years in office Bush neither 
granted any pardons nor commuted any 
sentences. On December 23, 2002, Bush 
finally issued pardons to seven people 
who had been convicted of non-violent 
federal crimes and had completed their 
sentences. 

According to Justice Department 
statistics, a record 2,105 people convicted 
of federal crimes sought clemency be- 
tween January 2001 and December 2002. 
All told. Bush has rejected close to 2,700 
pardon and sentence commutation ap- 
plications, some of which were submitted 
during the Clinton administration. 

The President’s power to grant clem- 
ency to anyone convicted of a federal 
crime derives from Article III of the U.S. 
Constitution. The president can free pris- 
oners, reduce sentences, forgive fines 
and grant full pardons, including the res- 


by Michael Rigby 

toration of all rights, without the approval 
of Congress or the courts. 

Historically, Democratic Presidents 
tend to use their clemency powers more 
liberally than Republicans. President 
Truman granted more pardons than any 
other post- World War II president. From 
1945 to 1953 he issued 2,044 pardons, com- 
mutations and fine reductions. Presidential 
acts of clemency plummeted after Reagan, 
who vowed to get tough on criminals, 
took office in 1981. 

They have been declining ever since. 
Reagan averaged 4.2 acts of clemency per 
month during his term in office, down from 
the 12 per month Carter issued. The se- 
nior President Bush averaged 1.6 acts of 
clemency, Clinton 4.8. The average for 
George W. Bush is .03. 

Washington Attorney Margaret 
Colgate Love, who headed the Justice 
Department’s pardons office from 1990 to 
1997 says, “Pardons have become cap- 
tive to the war on crime. They aren’t being 
used as they were intended, as a check 


on the judicial system and in a larger sym- 
bolic way, to show that redemption and 
rehabilitation are possible in society.” 

Bush’s reluctance to grant clemency 
may be due in part to the furor created 
over his predecessor’s last minute par- 
dons. In particular, Clinton was sharply 
criticized and even rebuked by the House 
of Representatives’ Government Reform 
Committee for his pardon of fugitive busi- 
nessman Marc Rich, who had heavily 
contributed to the Democratic Party and 
Clinton’s legal defense fund. 

Clemency numbers are not likely to 
be on the rise anytime soon. During his 6 
years as Texas Governor, Bush presided 
over 152 state executions, but commuted 
only one death sentence. With the ap- 
proval of a state board (required by Texas 
law) Bush committed the death sentence 
of accused serial killer Henry Lee Lucas 
to life in prison. Lucas later died in prison. 
■ 

Source: USA Today 
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No Immediate Appeals for Injunction Clarifications 

by Matthew T. Clarke 


T his appeal involves the latest 
round in a Byzantine conditions- 
of-confinement class-action civil rights 
suit by Puerto Rico prisoners which has 
been pending since 1979. At issue was 
the transition of the prisoner health care 
system from the jurisdiction of the Secre- 
tary of the Puerto Rico Department of 
Health (the Secretary) to a private, non- 
profit corporation. This transition was 
suggested by and stipulated to jointly by 
the parties. 

Morales Feliciano is a story of gov- 
ernmental resistance to court-ordered 
reform of truly horrifying conditions of 
confinement in the Puerto Rico prisons. 
Details are available at 13 F.Supp.2d 151 
and497F.Supp. 14. 

To combat government foot-drag- 
ging on the court-ordered reforms, the 
court attempted issuing a preliminary 
injunction, appointing a monitor, issu- 
ing temporary restraining orders, 
issuing contempt citations, and, finally, 
“imposing fines for the defendants’ 
most egregious failure to comply with 
its decrees. The fines escalated as the 
foot-dragging continued and the 
court’s level of exasperation mounted. 
To date, the court has levied aggregate 
fines totaling nearly $135,000,000.00.” 

In this appeal, the Secretary is re- 
sisting the transition of the prisoner 
health care services to a private non- 
profit corporation. Earlier in the 
litigation, the court ordered the transi- 
tion of the overall responsibility for 
prisoner health care from the Adminis- 
tration of Corrections to the 
Department of Health. To facilitate this 
transition, in 1990, the court ordered 
the Secretary to employ an official, the 
chief health care coordinator (CHCC), 
who would be responsible for easing 
and coordinating the transition in com- 
pliance with court-ordered plans. 


In 1993, the Secretary nominated and 
the court approved Dr. Aida Guzman Font 
to be CHCC. In 1997, a court-appointed 
expert found that the extant health care 
program for prisoners was “a bureaucratic 
morass incapable of meeting constitu- 
tional standards. To rectify this situation, 
the expert suggested the appointment of 
a receiver for the ailing program. The par- 
ties closed ranks to oppose this 
recommendation, proposing instead 
the creation of a private non-profit cor- 
poration (the Corporation) which would 
eventually assume total responsibility 
for providing medical and health ser- 
vices” to the prisoners. The transition 
from the remedial framework to the Cor- 
poration was to be overseen by the 
district court. However, the district 
court showed considerable skepticism 
over whether the parties’ abilities to 
establish such a corporation. Nonethe- 
less, the district court supported 
establishment of the Corporation, not 
the least by disbursing around 
$20,000,000.00 from the fine fund to 
cover the Corporation’s operating ex- 
penses. 

In May, 200, Dr. Guzman resigned. 
The district court believed that it would 
be inappropriate to recruit a new CHCC 
as the corporation was expected to take 
over all aspects of prisoner health care 
within 18 months. Therefore, the dis- 
trict court transferred some of the 
CHCC’s duties to the executive direc- 
tor of the correctional health program 
(executive director) on a temporary ba- 
sis. 

A new administration came to power 
in Puerto Rico. The new Secretary sought 
to terminate the executive director. Plain- 
tiffs objected to the termination and the 
district court enjoined the termination 
until it relieved the executive director of 
his court-ordered temporary duties. The 


Secretary responded by reappointing Dr. 
Guzman as CHCC. Because the parties 
and district court could not reach agree- 
ment on the extent to which the 
privatization process (now apparently 
opposed by the new administration) 
would be under the Secretary’s and 
CHCC’s control, the district court issued 
an order on May 23, 2001, clarifying the 
CHCC’s duties and requiring the CHCC 
to fully cooperate with the Corporation 
during the transition period. The Secre- 
tary filed an interlocutory appeal of this 
order. 

The First Circuit court of appeals 
held that whereas an order “granting, 
continuing, modifying, refusing, or dis- 
solving injunctions, or refusing to 
dissolve or modify injunctions” was im- 
mediately appealable under 28 U.S.C. § 
1292(a) (1), an order that merely clarifies a 
previously-entered injunction is not. An 
order modifies an injunction if it “altered 
the underlying decree in a jurisdiction- 
ally significant way,” that is, “if it 
substantially readjusts the legal relations 
of the parties and does not relate simply 
to the conduct or progress of litigation. 
Doubts as to the applicability of section 
1 292(a) ( 1 ) are to be resolved against im- 
mediate appealability.” 

In this case, the order appealed from 
does not significantly modify the status 
quo. The parties had already agreed to 
the privatization process under the dis- 
trict court’s supervision. The fact that the 
new Secretary opposes the process is ir- 
relevant as he is bound by the agreement 
of his predecessor. The Secretary’s argu- 
ment that there was no stipulation on 
privatization explicitly entered by the dis- 
trict court fails both because the action 
of the district court showed it embraced 
the stipulation which had been filed by 
the parties and because the Secretary 
failed to timely object to any failure of the 
district court to enter a formal stipulation. 
Therefore the order, which is merely a 
kind of judicial housekeeping designed 
to assist in framing ultimate relief in the 
case, is not appealable prior to the ren- 
dering of a final judgment. For those 
reasons, the interlocutory appeal was dis- 
missed for want of appellate j urisdiction. 
See: Morales Feliciano v. Rullan, 303 F.3d 
1 (1st Cir. 2002). H 
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$300,000 Settlement in Iowa Jail 
Detainee’s Suicide 


O n March 21, 2003, the estate of 
David Price settled a lawsuit 
against the Black Hawk County jail in 
Iowa for $300,000. On December 17, 1997, 
Price hanged himself in his jail cell with a 
bed sheet. 

Price had been diagnosed as a manic 
depressive schizophrenic with suicidal 
tendencies yet he received no type of 
mental health care or treatment while he 
was in the jail. The estate sued the 
sheriff and the county alleging delib- 
erate indifference to Price’s serious 
medical needs. The jail claimed that 
Price lied to jail employees about his 


medical history and never indicated 
he needed mental heath care. The jail 
settled the lawsuit by paying the es- 
tate $300,000. 

The plaintiffs were represented 
by Paul Lucas and Maria Sperando 
with the Stuart, Florida law firm of 
Gary, Williams, Parenti, Finney, Lewis, 
McManus, Watson and Sperando 
and Thomas Frerichs of Waterloo, 
Iowa. See: Estate of Price v. Black 
Hawk County, US DC, ND IA, Case 
No. 00-CV-2008.H 

Source: National Jury Verdict Reporter 


State Auditor: Illinois DOC Kept Sloppy 
Records of Guns and Money 


A ccording to a state auditor’s re- 
port covering a two-year period 
ending June 30, 2002, the Illinois Depart- 
ment of Corrections (DOC) failed to keep 
proper track of all of its weapons. One 
weapon on the DOC inventory could not 
be located and more than a dozen weap- 
ons’ records did not show their actual 
location. The auditor general noted that 
failure to account for DOC weapons puts 
the state at risk of liability by making it 
easier for unauthorized persons to gain 
access to the weapons. 

DOC Spokesman Barry Fairchild 
said that the DOC had already tightened 
its procedures in accounting for weap- 
ons and stated that lapses were generally 
due to an employee forgetting to fill out 
the paperwork when a weapon is taken 
off the inventory. 

An additional fault discovered in 
the audit was that former Agriculture 
Department Personnel Director 
Lynnette Jones, who had been execu- 
tive assistant to Corrections Director 
Donlad Snyder, had been being paid 
by the DOC while working for Agricul- 
ture. The DOC’s explanation for this 
unusual procedure in which Agricul- 
ture reimbursed the DOC for the 
$136,562 (March 2001 to June 2002) 
salary was that the DOC wished to re- 
tain access to Jones’s expertise on 
drug-testing and other issues. The 
DOC admitted it had no documentation 


of any work done for them by Jones 
while she was at Agriculture. Ms. Jones 
no longer works at the Department of 
Agriculture. 

The report also criticized the DOC’s 
failure to report the value of state hous- 
ing benefits as employees’ income, as 
mandated by federal regulation and 
state statute. It also mentioned nega- 
tively the DOC’s failure to seek 
reimbursement of costs of incarceration 
from prisoners as authorized by state 
statute while noting that the DOC con- 
tinues to be overcrowded, housing an 
average of 45, 455 prisoners in a system 
with a design capacity of 34,987. The 
DOC noted that the prisoner popula- 
tion had inexplicably dropped to 43,200 
since the audit. 

The audit also criticized the use of 
more than $2.6 million allotted to Lincoln 
Correctional Center to pay for food costs 
at Logan Correctional Center and 
Concordia Training Academy. This “dis- 
torts operating statistics and circumvents 
the appropriation control of the legisla- 
ture’’ according to the auditors. 

Finally, the report noted that a former 
timekeeper at Taylorville Correctional cen- 
ter was able to boost her pay by in excess 
of $1,800 by having inappropriate access 
to her pay records. The money was re- 
covered. H 
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No Qualified Immunity for Guards Who 
Seized Prisoner’s Legal Papers 


T he U.S. Court of Appeals for the 
Sixth Circuit reversed a district 
court’s grant of summary judgment in fa- 
vor of prison guards who had confiscated 
a prisoner’s legal papers as an alleged act of 
retaliation for the prisoner’s exercise of his 
First Amendment right of access to courts. 

In 1994, Earnest Bell Jr. was a prisoner 
in Administrative Segregation at the Michi- 
gan State Prison in Jackson. With the 
assistance of another prisoner. Bell filed a 
federal civil rights lawsuit against 1 7 prison 
guards and administrators wherein he raised 
a number of complaints including his place- 
ment in Administrative Segregation. 

On June 6, 1994, while Bell was out- 
side of his cell for his daily hour of 
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recreation, Sgt. Allen Blatter, a named de- 
fendant in Bell’s lawsuit, conducted a 
search of Bell’s cell. When Bell returned, 
he found his cell in disarray and some of 
his legal papers missing. 

On June 7, 1 994, Bell filed two griev- 
ances complaining of the cell search and 
confiscation of his papers. On June 8th, 
Bell filed an amended complaint which de- 
scribed the retaliatory cell search. 

On June 20th, Mark Stimpson, a 
prison guard, told Bell that he ‘‘was go- 
ing to pay” for filing the lawsuit. Later 
that day while Bell was out of his cell for 
recreation. Blatter and Stimpson ran- 
sacked Bell’s cell and confiscated more 
of his legal papers. 

On July 5th, Bell filed a supplemen- 
tal complaint claiming First Amendment 
retaliation based upon the cell searches. 
On August 15, 1995, a federal magistrate 
recommended dismissal of all of Bell’s 
claims except the retaliatory cell searches. 
The magistrate explained: ‘‘The unwar- 
ranted seizure of a prisoner’s authorized 
property, whatever the monetary value of 
that property may be, is an ignoble and 
cowardly abuse of authority at best. It 
contributes to the malignant distrust and 
antagonism which, all too often, leads to 
physical conflict and injury. ... A theft 
motivated by an intent to intimidate a pris- 
oner through ad hoc, unofficial discipline 
is particularly odious to the point of 
shocking the conscience.” 

The magistrate recommended denial 
of defendants’ motion for summary judg- 
ment on the merits and on grounds of 
qualified immunity. On December 10, 1997, 
the district court adopted the magistrate’s 
recommendation. 

Thereafter, on January 17, 2001, Bell’s 
case went to trial. At the close of 
plaintiff’s case, defendants moved for 
summary judgment under Fed.R.Civ.P. 
50(a). Defendants sought qualified immu- 
nity by arguing that government officials 
performing discretionary functions are 
generally shielded from liability for civil 
damages insofar as their conduct does 
not violate clearly established statutory 
or constitutional rights of which a rea- 
sonable person would have known. 

The district court granted defen- 
dants’ motion for summary judgment and 
Bell timely filed a notice of appeal. 


The Sixth Circuit found that Bell had 
presented facts to show a constitutional 
violation did, in fact, occur when his cell 
was twice shaken down in retaliation for 
exercising his right of access to courts 
and that defendants knew or should have 
known of the First Amendment right to 
access the courts. 

To establish his retaliation claim. Bell 
had presented evidence to show he was 
(a) engaged in protected conduct, (b) that 
an adverse action was taken that would 
deter a person of ordinary firmness from 
continuing to engage in that conduct, and 
(c) that there was a cause-and-effect rela- 
tionship between (a) and (b). 

Bell also presented evidence to show 
that defendants twice left his cell in dis- 
array and confiscated his legal papers. 
Bell testified that these actions caused 
him to fear leaving his cell. If believed, 
this evidence showed that defendants’ 
actions had an intimidating effect on Bell 
and could have deterred others. The fact 
that defendants repeatedly stole Bell’s 
legal papers had the potential to impede 
the pursuit of his claim and may have 
caused other prisoners to believe that any 
efforts they might expend in preparing 
legal claims would be wasted, since any 
materials they prepared could easily be 
destroyed or confiscated. 

Accepting Bell’s arguments, the 
Sixth Circuit explained that “government 
actions, which standing alone do not vio- 
late the Constitution, may nonetheless be 
constitutional torts if motivated in sub- 
stantial part by a desire to punish an 
individual for exercise of a constitutional 
right.” Thus, unless the claimed adverse 
action is truly inconsequential, the 
plaintiff’s claim should go to the jury. 

The Sixth Circuit reasoned that while 
the definition of adverse action is not 
static and prisoners may be required to 
tolerate more than average citizens, pris- 
oners should not be required to tolerate 
the theft of their legal documents as the 
price of petitioning the courts. Conse- 
quently, the appellate court ruled that 
defendants were not entitled to qualified 
immunity, that the district court’s grant 
of summary judgment for defendants was 
reversed, and the matter was remanded. 
See: Bell v. Johnson, 308 F.3d 594 (6th Cir 
2002 ). ■ 
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Washington DOC Settles Stroke 
Suit for $111,000 


T he Washington Department of 
Corrections agreed to pay 
$ 1 1 1 ,000 to settle a prisoner’s lawsuit in 
which he claimed to have suffered per- 
manent injuries after DOC doctors 
discontinued his heart medication. The 
settlement was finalized on October 22, 
2002 in the Snohomish County Superior 
Court. 

Everett Osborne had a history of 
heart disease. On June 11, 1997, while im- 
prisoned at the Airway Heights 
Corrections Center, cardiologist Pierre P. 
Leimgmber, M.D., placed him on the drug 
Coumadin because of a heart condition 
known as left ventricular apical mural 
thrombosis. Dr. Leimgruber issued spe- 
cific instructions for Osborne to remain 
on the drug until an echocardiogram 
could be performed to determine the reso- 
lution of the condition. 

On October 29, 1997, heedless of Dr. 
Leimgruber’s orders, DOC personnel dis- 


T he U.S. Court of Appeals for the 
Fifth Circuit reversed the award 
of $ 1 .5 million to a beaten prisoner by a 
federal jury, granting the defendants a 
new trial on damages. 

John Poullard, a Louisiana state pris- 
oner, sued guards Joseph Turner, Lonnie 
Edmonds, Michael Levatino and Don 
Thames in federal court under 42 U.S.C. 
§ 1983 after Turner, Edmonds and 
Levatino beat him. Turner, Edmonds and 
Levatino allegedly beat Pollard in his cell 
for refusing to drop a lawsuit against 
Edmonds and an administrative com- 
plaint against Levatino. Edmonds also 
beat him in the back of a patrol car on the 
way to the hospital. Poullard suffered 
fractures to both ankles requiring surgery 
and various lesser injuries to other parts 
of the body. The injuries caused Poullard 
to be confined to a wheelchair for two 
and one-half months. Following a jury 
trial in which Poullard represented him- 
self, the jury awarded him $750,000 in 
compensatory damages and $750,000 in 
punitive damages [PZMApr. ‘02]. 

Defendants appealed based on a de- 
fective jury instruction which appears to 


continued Osborne’s Coumadin and sub- 
stituted it with aspirin. 

On January 3, 2000, a clot in 
Osborne’s heart caused a right lower ex- 
tremity embolus which resulted in severe 
damage to his left leg. On August 4, 2000, 
while a prisoner at the Twin Rivers Cor- 
rections Center, Osborne, who according 
to court records now suffers constant 
pain, is required to wear a brace and must 
walk with a cane, filed a $750,000 claim 
with the State Office of Risk Management. 

The claim was denied, resulting in a 
state lawsuit naming various defendants 
including Vera Talseth, Gary J.Goodman, 
M.D. and Spokane Cardiology, P.S. All 
claims against Talseth, Goodman and 
Spokane Cardiology were dismissed as 
part of the settlement. Osborne was rep- 
resented by Seattle attorney Jane Fantel 
of Lopez & Fantel. See: Osborne v. State 
of Washington, Snohomish County Su- 
perior Court, Case No. 00-2-08376-7. | 


have been a simple error by a pro se liti- 
gant. At trial, Poullard specifically stated 
that he was not seeking any damages for 
mental anguish. However, the district 
court instructed the jury that they could 
award damages for past and future men- 
tal anguish and told them that Poullard 
need not provide evidence of mental pain 
to be compensated. 

A panel ofthe Fifth Circuit found that 
the instruction left substantial and in- 
eradicable doubt on whether the jury had 
been properly guided in its deliberations. 
For that reason, a new trial on compensa- 
tory damages is required. A new trial on 
punitive damages is also required since 
punitive damages must bear a reasonable 
relationship to compensatory damages 
and the same jury that determines com- 
pensatory damages must also determine 
punitive damages. The judgment was va- 
cated and the case returned to the district 
court for a new trial on damages only. 
Judge Garza dissented and would have 
affirmed the district court. The defen- 
dants’ other challenges to judgment were 
rejected. See: Poullard v. Turner, 298 F.3d 
421 (5 th Cir. 2002). H 



Incarcerated and Living 
with HIV? 

We want to helD. 



Correct HELP 

The Corrections HIV Education 
Law Project 

Correct HELP’S mission is to improve 
the treatment of inmates living with HIV. 
We have worked with inmates and 
institutions to successfully improve 
conditions for inmates with HIV, both 
medically and socially, through 
education and legal advocacy. 

If you have difficulty receiving medical 
treatment, or are being treated 
differently because you are HIV 
positive, write to us. We may be able 
to help you. 

Correct HELP 

PO Box 46276 
West Hollywood, CA 90046 

HIV Hotline: (323) 822-3838 (Collect) 
or (888) 372-0888 (Toll-free) 


Fifth Circuit Reverses Beaten Louisiana 
Prisoner’s $1.5 Million Jury Award 


Prison Legal News 31 December 2003 




Alabama: On September 2, 2003, 
Cedric Bothwell, 39, a guard at the St. Clair 
Correctional Facility in Springville 
pleaded guilty in federal court to one 
count of selling marijuana to prisoners at 
the facility. Prosecutors dropped four 
other charges related to Bothwell’s al- 
leged crack cocaine smuggling to 
prisoners and extorting prisoners for drug 
money. In July, 2003, John Floyd, 
Bothwell’s former lawyer in the case was 
convicted of witness tampering for his 
role in the case. 

Arkansas: On October 9, 2003, Sa- 
line County jail guards Todd McEven, 32, 
John Flood, 22, and Christopher Carmen, 
21, were arrested and charged with intro- 
ducing contraband to the jail. McEven 
and Flood were also charged with theft. 
The guards are accused of stealing money 
from the prisoner personal property locker, 
used to hold prisoners’ possessions while 
they are in custody. “They then went to a 
convenience store and purchased alco- 
hol,” which they returned to the jail and 
drank, said jail lieutenant Jim Andrews. 
Saline county judge J.R. Walters ex- 
pressed concerns about the county’s 
liability. “What if something happened? 
They were throwing a party when they 
should have been watching” prisoners, 
Walters said. 

Arkansas: On September 24, 2003, 
Bureau of Citizenship and Immigration 
Services agent Curtis Flail was arrested by 
Springdale police and charged with raping 
a female Turkish immigrant detainee he had 
escorted to a medical appointment, then 
taken to a motel and raped. 
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News in Brief 

California: On August 22, 2003, 
Carlos Rodarte, 34, a guard at the Federal 
Correctional Institution in Dublin was 
sentenced to six months in prison and 
three months of home detention for sexu- 
ally assaulting two female prisoners in his 
custody in January, 2002, and then lying 
about it to investigators. 

Colorado: On October 9, 2003, Jody 
Aguirre, 40, escaped from the medium 
security Buena Vista Correctional Facil- 
ity by hiding in a horse trailer full of 
prisoner made saddles and bolting when 
the trailer arrived in downtown Denver. 
Aguirre was captured by a SWAT team a 
day later. Aguirre is serving a sentence of 
life without parole, plus 16 years, for the 
1993 death of a fireman in an arson blaze 
he allegedly masterminded. 

Connecticut: Saul Dos Reis, Jr., 25, a 
Connecticut prisoner serving a 30 year 
sentence for raping and killing a 13 year 
old girl he met on the Internet, recently 
set up an ad on an Internet pen pal site. “I 
am very good at telling stories which can 
and will have you shiver,” his ad says. 
Whether those stories involve the rape 
and murder of people who respond to 
such ads is unknown. Lieutenant gover- 
nor Jodi Rell wrote the C onnecticut DOC : 
“Quite frankly, the irony of the situation 
is mind boggling and appalling.” In re- 
sponse, Connecticut prison officials said 
they would pay more attention to Internet 
pen pal mail even though Dos Reis is serv- 
ing his sentence in a federal prison in 
Rhode Island. 

Florida: On September 9, 2003, the 
US Marshall’s service removed all federal 
prisoners from the Dixie county jail in Cross 
City after an unidentified prisoner told a 
federal judge in open court in Gainesville 
that he had been drinking in the jail. State 
officials are investigating charges of con- 
traband in the jail and claims that a female 
jail guard had sex with prisoners. 

Georgia: On September 29, 2003, 
Bennett Weinberg, 57, a prisoner at the 
Rutledge State Prison near Columbus was 
killed when prisoners Michael Snead, 22, 
and James Talley, 21, pushed him over a 
second floor railing with a noose made 
out of a sheet around his neck. Prison 
officials had initially classified the death 
as a suicide until Snead and Talley con- 
fessed to the murder. Weinberg was 
serving a three year sentence for theft by 
taking. 
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Illinois: On September IS, 2003, Beau 
Hansen, 30, a prisoner at the Federal Cor- 
rectional Institution in Pekin pleaded 
guilty to one count of unlawful posses- 
sion of controlled substance with intent 
to distribute. Prosecutors dropped 11 
other charges in exchange for the plea. 
Cassandra Cooper, 32, a non prisoner, was 
also charged with bringing cocaine, mari- 
juana and amphetamines to the prison 
over a two year period with Hansen. She 
was scheduled to go to trial. Prosecutors 
claim Cooper would give the drugs to an 
unidentified BOP staff person to smuggle 
into the prison. Prisoners would send 
money to a post office box opened by the 
staff person at Hansen’s direction. In 
April, 2002, Leann Serrano, 36, a nurse at 
the prison, was arrested and pleaded 
guilty to smuggling drugs into the prison 
after buying two ounces of cocaine from 
an undercover agent. Her connection to 
Hansen is unknown. 

Massachusetts: On July 17, 2003, 
Jose Concepcion Benzor Espinoza, 38, a 
mentally ill immigrant prisoner undergo- 
ing a mental evaluation at the Federal 
Medical Center in Devens, blinded him- 
self by gouging his eyeballs out. Benzor, 
who is illiterate and has the mental ca- 
pacity of an 8 year old with serious 
learning disabilities, had been deported 
to Mexico after a 1994 manslaughter con- 
viction for stabbing a nephew to death 
after an argument over the volume of a 
television. He returned to the U.S. ille- 
gally (which speaks volumes for border 
security) and was sent to the Bureau of 
Prisons operated facility when his public 
defender requested a competency evalu- 
ation after Benzor was charged with illegal 
reentry to the U.S. Benzor has a lengthy 
history of serious mental illness. BOP of- 
ficials could not tell his family or Mexican 
government officials how he was allowed 
to mutilate himself while in a psychotic 
state which he was supposedly being 
treated for. 

Massachusetts: On October 12, 2003, 
John McIntyre, a convicted child rapist, 
escaped from the Massachusetts Treat- 
ment Center in Bridgewater, a DOC 
operated prison for sex offenders, by scal- 
ing an 18 foot perimeter fence. McIntyre, 
imprisoned at the facility since 1986, was 
recaptured 33 hours later after hiding in 
nearby woods. DOC officials claim 
McIntyre escaped because guards on 

Prison Legal News 




duty ignored motion sensor alarms that 
detected his escape. Guard union offi- 
cials claim no guard is responsible. 

Montana: Jimmy Bromgard, 34, spent 
1 5 years in prison for raping an eight year 
old girl before he was exonerated and 
freed by DNA testing in 2002. The legis- 
lature had promised to provide a free 
college education to falsely imprisoned 
people like Bromgard who were later ex- 
onerated. The 2003 legislature duly 
passed the free education law, but failed 
to fund it, making it, at best, an empty 
promise, at worst, a cruel fraud. Bromgard 
learned the bill was not funded when he 
registered for classes at Montana State 
University. 

Nebraska: On August 13, 2003, 
Byron Johnson, 25, escaped from a 
sheriff’s cruiser in the parking lot of the 
Nebraska State Penitentiary in Lincoln by 
using a key to unlock his handcuffs and 
leg irons. Johnson then ran to a waiting, 
empty get away car that belonged to his 
girlfriend and drove off. Deputies escort- 
ing Johnson had left their guns inside 
the car when they let Johnson out of it. 
Johnson had just been sentenced to 22 
years in prison for armed robbery. 
Johnson had previous escape convic- 
tions, including one getaway that lasted 
17 minutes. It appears he will soon have 
another as he was recaptured two days 
later when he tried to obtain a gun by 
telling the would be gun sellers he was a 
prison escapee. When asked to prove it, 
Johnson showed them a newspaper with 
his picture in it. They duly alerted police. 
Upon his capture, Nebraska State Patrol 
Lieutenant Mark Funkhouser com- 
mented, “We’re clearly not dealing with 
Harry Houdini here.” Which doesn’t say 
much for those who allowed him to es- 
cape in the first place. 

New York: On July 7, 2003, Timothy 
Vail, 35, and Timothy Morgan, 26, es- 
caped from the maximum security Elmira 
Correctional Facility by using a sledge- 
hammer to break into the ceiling of a 
cellblock, crawl into a ventilation duct, 
onto the roof and then used sheets to 
make a ladder to climb down the four 
story building. Both men were serving 
sentences for first degree murder. Vail for 
the 1988 rape murder of an 8 month preg- 
nant legal secretary; Morgan for the 1998 
robbery murder of a cab driver. Prison 
officials stated the men stole the sledge- 
hammer from a construction project 
inside the prison, but did not comment 
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on why no staff observed the men smash- 
ing the cell block ceiling. Vail and Morgan 
were later recaptured. 

Ohio: On August 26, 2003, Franklin 
county jail guard Mark Jamison, 42, was 
indicted by a Franklin County grand jury 
on felony counts of kidnapping, sexual 
battery and sexual imposition for alleg- 
edly groping a female prisoner and forcing 
her to perform oral sex on him on J une 1 8, 
2003, while he was supervising four fe- 
male prisoners cleaning the jail. 

Oregon: On September 2, 2003, pris- 
oner David Polin, 31, was stabbed and 
beaten to death in the activities area of 
the Oregon State Penitentiary in Salem. 
Polin had been serving a 15 year sentence 
for a 1996 attempted murder conviction 
that left a gang rival, Oscar Ortega Ortiz, 
paralyzed. Polin’s murder is under inves- 
tigation. 

Russia: On October 24, 2003, 23 pris- 
oners performed in a Moscow concert 
hall, singing and dancing for their free- 
dom. In a bizarre prison amnesty program, 
in 2002 the Russian Justice Ministry an- 
nounced it would free six prisoners who 
sang and danced the best. Over 800 of 
Russia’s one million prisoners submitted 
demo tapes. Judges selected 23 for the 
concert hall semi-finals, of which six would 
win their freedom. The other 17 were re- 
turned to prison with a television as a 
consolation prize. Prisoners could not 
sing about prison conditions or reveal their 
crimes. No one was excluded from the 
contest. Over 1,000 people, mostly friends 
and relatives of the prisoners, viewed the 
performance, hoping one of their loved 
ones would be among the six released. 

South Carolina: On June 10, 2003, 
Charleston police charged Michael 
Mosley, 37, with petty larceny and ob- 
taining property by false pretenses. 
Mosley, a janitor in a downtown office 
building, stole outgoing mail from the 
Make a Wish Foundation, a charity that 
helps children with fatal illnesses, and 
dumped the contents, reused the enve- 
lopes to solicit prisoners in the local jail 
to send him $200 to supposedly help them 
with the criminal charges against them. 
Mosley is also accused of using another 
non profit’s photocopier to reproduce his 
materials and he also stole the name of 
The Justice Project as the name of his 
venture. Prisoners who received the mail 
in the obviously reused envelopes re- 
ported the solicitation to police. Mosley 
told a judge: “It was not my intent to do 
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News in Brief (continued) 


anything wrong. This is one device, along 
with going to work every day and stay- 
ing close to god, to help me stay out of 
trouble. Unfortunately, 1 did some stupid 
things.” Mosley has previously been con- 
victed of robbery, fraud, obtaining goods 
by false pretenses and shoplifting. 

Tennessee: On October 27, 2003, 
Sullivan Countyjail prisoners Brian Morrell, 
Donald Joiner, Jeff Begley, Josh Mosley, 
Joseph Samples, Rodney Gilvert, James 
Reynolds and George Simpson, escaped 
from the jail in Blountsville by crawling to 
the roof through an air duct, then tying 
their uniforms together into a ladder and 
climbing to the ground in their underwear 
where they stole a pick up truck and 
crashed it through a fence to escape. Sher- 
iff Wayne Anderson said the escapees 
apparently didn’t know what to do once 
outside in 30 degree weather in just their 
underwear. All of the escapees were recap- 
tured by November 1,2003. They had been 
awaiting trial on charges ranging from drunk 
driving to attempted murder. 

Texas: In June, 2003, Dimmitt County 
jail guard Jason Bergara and Leonardo 
Mendez and jail prisoners Juan Balderas 
and Roel Pichardo were charged with en- 
gaging in organized criminal activity. 
Prisoners Danny Davila and George 
Titsworth were charged with possession 
of a prohibited substance in a correctional 
facility. The charges were the result of a 
six month investigation by Texas Rang- 
ers into drug trafficking at the jail after 
police found a bag of marijuana inside a 
guard’s car. 

Texas: On August 5, 2003, San An- 
tonio jail guard David Higginbotham, 42, 
was convicted by a federal jury of one 
count of attempting to possess heroin 
with intent to distribute. Higginbotham 
was arrested in a sting operation where a 
policeman posing as a gang member gave 
him 150 grams of brown sugar he claimed 
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was heroin and $500 to smuggle it into 
the jail. Informants had alerted jail offi- 
cials that Higginbotham was smuggling 
drags and contraband into the Wackenhut 
operatedjail. 

Texas: On July 3, 2003, 617 prisoners 
at the Darlington prison unit near Hous- 
ton were infected with Salmonella food 
poisoning. State health inspectors be- 
lieve the culprit was spoiled mayonnaise 
used to prepare pea salad. No staff mem- 
bers were afflicted even though they 
purportedly eat the same food. No seri- 
ous injuries were reported. 

Texas: On October 9, 2003, former 
McLennan County jail guard Benny 
Garrett, 25, pleaded guilty to federal con- 
spiracy charges for giving Waco jail 
prisoner Sherman F ields a j ail key which 
allowed Fields to escape in November, 
2001. Seven hours after escaping from the 
jail, Fields killed his girlfriend and now 
faces capital murder charges in her death. 
The jail is run under contract by private, 
for profit Civigenics, which employed 
Garrett. 

Texas: On September 5, 2003, a 
Bowie County jury convicted Barry 
Telford Unit prisoner Jeffrey Boone, 40, 
of assaulting a guard in 2001. The same 
jury sentenced Boone to 85 years in prison 
for the assault, to be served after he com- 
pletes his current 75 year sentence for 
aggravated robbery and attempted murder. 

Texas: On September 9, 2003, a Har- 
ris County jury convicted Manuel Vera, 
23, a guard at the Harris county boot 
camp, of misdemeanor official oppression 
for roughing up a prisoner and plunging 
his head into a toilet. On September 10, 
2003, district judge George Godwin sen- 
tenced Vera to two years probation, a 
$1,000 fine and 1 0 weekends of cleaning 
toilets at the boot camp. Prosecutor Vic 
Wisner said Vera lifted the 1 00 pound, five 
foot tall prisoner, “slammed him into a wall, 
kicked him, stuck his head in the toilet 
and flushed it.” 

Virginia: In July, 2003, William 
Green, 38, a guard at the Haynesville Cor- 
rectional Center in Warsaw, was charged 
with robbing three banks, one of them 
twice. Police arrested Green after bystand- 
ers described him, his truck and license 
plate. Green confessed to the robberies 
and police recovered some of the stolen 
money from his truck. 

Virginia: On July 23, 2003, Fairfax 
County sheriff’s deputy Chris Stover, 44, 
was charged with twice having sex with 
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an unidentified 22 year old female pris- 
oner he was supervising in the Fairfax 
county jail’s work release section. Stover 
retired from the sheriff’s office shortly 
before being charged. Like most states, 
Virginia bans sex between employees and 
prisoners. 

Virginia: On June 10, 2003, David 
Smith, warden of the Pulaski Correctional 
Unit for 25 years until he resigned in April, 
2003, was charged by a Radford grand 
jury with 52 counts of obtaining money 
by false pretenses and 52 counts of mis- 
representation in a commercial dealing 
with the state. Prosecutors claim Smith 
received a housing allowance from the 
Virginia Department of Corrections to pay 
a lease on a home he already owned. 

Washington: In July, 2003, Hugh 
Berry, a federal prosecutor and former 
King County prosecutor in Seattle was 
arrested by local police for allegedly “nib- 
bing his crotch against a woman on a metro 
bus.” OnNovember 4, 2003, he was charged 
with misdemeanor assault and unlawful 
bus conduct by Seattle prosecutors. 
Berry faces up to a year in jail if convicted. 
He resigned as federal prosecutor effec- 
tive November 30, 2003. 

Washington: On May 21, 2003, 
Terrence Gardner, 35, was released from 
prison after being granted clemency by 
governor Gary Locke. Gardner had been 
serving a sentence of 24 years, three 
months and 1 5 days after being convicted 
in Kitsap county of first degree felony 
murder in the 1992 stabbing death of drug 
dealer Michael Osborne. Gardner was 
convicted at trial based on the testimony 
of co-defendant Gerald “Sonny” Belgard 
who turned state’s evidence and received 
the same sentence as Gardner, despite a 
lengthy criminal history and evidence that 
he actually committed the murder. Gardner 
was released from prison 1 0 years earlier 
than he otherwise would have been and 
now lives and works in Tacoma. 

Wisconsin: On August 19, 2003, 
Milwaukee county jail guards Joseph 
Bub, 30, and Jason Lipski, 22, were 
charged in federal court with accepting 
$2,000 from a prisoner informant in ex- 
change for releasing him from the 
Community Correctional Center and put- 
ting him on an electronic monitoring 
program. The FBI recorded incriminating 
conversations on video and audio tape 
between the guards and the informant. 
Both guards resigned and agreed to plead 
guilty to the charges. B 
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Arizona Internet Ban Permanently Enjoined 


O n May 19, 2003, the U.S. Dis- 
trict Court (D. Ariz.) granted sum- 
mary judgment, permanently enjoining 
enforcement of Arizona House Bill 2376 
(HB 2376), a 2002 state statute that had 
made it a misdemeanor for Arizona De- 
partment of Corrections (ADOC ) prisoners 
to communicate with Internet service pro- 
viders (ISP) - either directly or through third 
parties. Plaintiff Canadian Coalition Against 
the Death Penalty, who maintained 
websites for condemned prisoners to aid 
them in developing sympathetic pen pals, 
had challenged the constitutionality of HB 
2376 as violating the Coalition’s free speech 
rights. [Prisoners ' rights to receive down- 
loaded Internet mail were upheld recently 
in Clement v. California Department of 
Corrections, 220 F.Supp.2d 1098 (ND Ca- 
lif. 2002 );PLN, Feb. 2003, p,19.]ADOC had 
severely disciplined prisoners whose 
website information was not taken down. 

The Coalition, represented by David 
F athi of the ACLU’s N ational Prison Proj ect, 
had gained a preliminary injunction on De- 
cember 16, 2002 by making a showing of 
irreparable injury [interruption ofFirst Amend- 
ment freedoms] and a substantial showing of 
likelihood of success on the merits. [ Sec PLN, 
April 2003, p. 1 4.] Their claim was that Internet 
websites are “an integral part of their advo- 
cacy and public education work” “The idea 
that the Arizona Legislature can tell people in 
New York or Canada or Sweden what they 
can or cannot put on their Web site is ab- 
surd,” Fathi said. 


by John E. Dannenberg 

ADOC had responded to HB 2376 by 
implementing Director’s Instruction #156 
which gave prisoners three weeks to take 
down any information about them that was 
reported to be posted on a website - or face 
disciplinary and criminal sanctions. The 
court noted that sanctions taken against 
five prisoners included extra duty, disciplin- 
ary detention, denial of release credits, and 
loss of visits, phone calls and commissary. 
The court ruled that in a case where both 
free citizens’ and prisoners’ constitutional 
rights are implicated, the proper legal stan- 
dard for review of the challenged regulation 
is the familiar four-part “legitimate peno- 
logical objective” test of Turner v. Safley. 

The court rejected ADOC’s asser- 
tions of a penological need to prohibit 
communications between prisoners and 
ISPs to prevent attempts to defraud the 
public or have inappropriate contact with 
minors, victims or other prisoners - be- 
cause other existing statutes and 
regulations already criminalize such mis- 
behavior. Since all potential ISP contact 
would be by mail or phone, and those 
channels are already 100% monitored, no 
added risk is incurred. 

ADOC’s contention that Web visibil- 
ity of prisoners would cause “society to 
perceive confinement as less punitive” 
was rejected as a “reflexive, rote asser- 
tion” (citing Armstrong v. Davis, 275 F.3d 
849, 874 (9 th Cir. 2001); PLN, July 2003, 
p. 14). Nor would Web visibility “limit re- 
habilitative opportunities” or “impair ... 


the goal of deterrence” via incarceration. 
The court found these claims to be specu- 
lative and devoid of sufficient evidence. 

Because ADOC thus failed the first 
factor of Turner (rational relationship), a 
finding of unconstitutionality was re- 
quired (citing Prison Legal News v. Cook, 
238 F.3d 1145, 1151 (9 ,h Cir. 2001); PLN, 
April 200 1 , p. 1 8), and no other Turner fac- 
tors were even considered. 

Accordingly, the court denied 
ADOC’s motion for summary judgment 
and granted the Coalition’s motion for 
summary judgment, permanently enjoin- 
ing ADOC and their associates from 
enforcing HB 2376. No appeal was taken 
and the defendants will pay all attorney 
fees. See: Canadian Coalition Against 
the Death Penalty’, v. Ryan, 269 F.Supp.2d 
1 199 (DAZ 2003). ■ 
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Prison Disciplinary Issues Must Be Raised 
in Administrative Appeal 


T he Seventh Circuit Court of Ap- 
peals upheld a decision in a 
prison disciplinary proceeding, finding 
“some evidence” to support the disciplin- 
ary board’s decision of guilty and that 
prisoner’s due process claim on the 
board’s boilerplate reason for it’s deci- 
sion was procedurally defaulted and 
barred from consideration. 

Shelby Moffat, an Indiana state pris- 
oner, was found with two chains (jewelry) 
in a paper towel immediately after leaving 
a prison visiting room. Moffat claimed 
that the jewerly was purchased legiti- 
mately but offered no explanation as to 
why he tried to conceal the jewelry in a 
paper towel. He was found guilty of at- 
tempted trafficking and forfeited 180 days 
of good-time credits. 

Moffat petitioned for a writ of ha- 
beas corpus in federal court, claiming that 
the evidence was insufficient and that the 
prison board had failed to provide “a writ- 
ten statement... as to the evidence relied 
upon and the reasons for the disciplinary 
action taken.” See: Wolff v. McDonnell , 
418U.S. 539, 563 (1974). The District Court 
denied the petition and Moffat appealed. 

The first issue considered by the 
court of appeals was whether the court 
had jurisdiction because “Neither the dis- 
trict judge nor any judge of this court has 
issued a certificate of appealability.” See: 
28 U.S.C. § 2253(c)(1)(A) In Walker v. 


by Jon Michael Withrow 

O ’Brien, 216 F.3d 626, 638 (7th Cir.2000), 
the court held that a certificate of appeal- 
ability (COA) is unnecessary because a 
prison disciplinary hearing is not a state 
court proceeding. However, the Third Cir- 
cuit, Sixth Circuit, and District of Columbia 
have all rejected this proposition and re- 
quire a COA. See: Coady v. Vaugh , 251 
F.3d 480, 486 (3d Cir.200 1); Greene v. Ten- 
nessee Department of Corrections, 265 
F.3d 369, 371-72 (6th Cir.2001), and 
Madley v. United States Parole Commis- 
sion, 278 F.3d 1306, 1309-10 (D.C. Cir.2002). 
The Seventh Circuit decided to continue 
to follow Walker, however, not without 
some misgivings as to Walker ’s unfavor- 
able reception by other circuits. 

The court next turned to Moffat’s 
argument that he had receipts for the 
chains. Finding the receipts lacking suf- 
ficient detail, and relying on the guard’s 
version of the facts, in which it was claimed 
that Moffat entered the visiting room with 
one chain and left with three, the court 
found that there was “some evidence” of 
his guilt. See: Superintendent of Walpole 
v. Hill, 472 U.S. 445 (1985). Moffat’s in- 
sufficiency of evidence claim was 
rejected. 

The court then considered Moffat’s 
claim “...that the board violated the due 
process clause by using a boilerplate rea- 
son for its decision.” The board’s written 
statement, as required in Wolff, consisted 


of: “Based on the preponderance of the 
evidence, the CAB finds the offender 
guilty.” The court found this “statement” 
inadequate for failing to provide a “rea- 
son,” citing Redding v. F airman. 111 F.2d 
1105 (7th Cir. 1983). However, the court 
declined to resolve the issue because 
Moffat had failed to raise this claim in his 
administrative remedies. See: Markham 
v. Clark, 978 F.2d 993 (7th Cir. 1992). The 
court explained that Moffat need not have 
“articulate[d] legal arguments with the 
precisions of a lawyer” and that any “dis- 
gruntlement” would have sufficed to 
exhaust his remedies. Moffat defaulted 
by failing to mention this issue to prison 
authorities before filing suit. 

The court found that Moffat’s failure 
to show cause and prejudice, which is re- 
quired when state remedies are not 
exhausted, required the district court’s de- 
nial of habeas relief to be affirmed. See: Moffat 
v. Broyles, 288 F.3d 978 (7th Cir. 2002). ■ 
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$16.99. Hundreds of sample letters that can be adapted for most purposes. 
Includes many letters to government agencies and officials. 

Many tips and guidelines for writing effective letters. 1048 

Prisoners’ Guerrilla Handbook to Correspondence Programs in the U.S. & 
Canada, by Jon Marc Taylor, 341 pages. $24.95. Includes contact into & outlines 
courses offered by over 250 education providers. Info on high school, vocational, 
paralegal, law, college and graduate courses. One of a kind prisoner j 
resource. 1047 |__| 

Blue Collar Resumes, by Steven Provenzano, 224 pages. $11.99. Includes 
hundreds of sample resumes for every type of job. Can help you to get on your 
feet when released by identifying opportunities, what work is best 
for you, and how to present your strengths to an employer. 1051 

Al l. BOOKS ARE SOFTCOVER EXCEPT PRISON MADNESS 


: Subscribe to PLN for 3-Years and choose ONE BONUS! : 

• 1. Eight (8) FREE Issues for 44 total! ($12 to $40 value!) j 

:2. Actual Innocence ($9.99 value) | 

j 3. Rocet’s Thesauraus AND Webster’s English or Spanish : 

• DICTIONARY! ($11.98 VALUE!)(BESl]REANDSPEOFYWHICHDlCnONARYVOUWANT!) • 

; Actual Innocence: When Justice Goes Wrong and How To Make It Right, : 
! updated pb., by Barry Scheck, Peter Neufeld and Jim Dwyer, 432 pages. $9.99. j 

• Two of O.J.’s attorney’s explain how defendants are wrongly convicted on a : 
! regular basis. Detailed explanation of DNA testing and how it works to free the j 

• innocent. Devastating critique of police and prosecutorial mis- ; 

! conduct and the system that ensures those abuses continue. 1030 ! 

• Roget’s Thesaurus, 717 pages. $5.99. Over 11,000 words listed alphabeti- ; 
; cally linked to over 200,000 synonyms and antonyms. Sample sentences and 

I parts of speech shown for every main word. Covers all levels ; 

: of vocabulary and identifies infonnal and slang words. 1045 ! 

! Webster’s English Dictionary, Newly revised and updated. 75,000+ • 

j entries. $5.99. Includes tips on writing and word usage, and has updated ; 
; geographical and biographical entries. Includes latest busi- • 

• ness and computer tenns. 1033 LJ ; 

I Spanish-English/English-Spanish Dictionary, 60,000+ entries, Random • 

• House, $5.99 Two sections, Spanish-English and English-Spanish. All en- ; 

! tries listed from A to Z. Hundreds of new words. Includes • 

; Western Hemisphere usage. 1034 1 1; 

.••(••••••••••••••••••••••••••••••••••••••••••••••••••••••••(••••a* 

Capital Crimes, by George Winslow, 360 pages. $19.00. Explains how 
economic policies create and foster crime and how corporate 

and government crime is rarely pursued or punished. 1024 

Lockdown America: Police and Prisons in the Age of Crisis, by Christian 
Parenti, Verso, 290 pages. $17.00. Documents and has first had reporting on 
law enforcement’s war on the poor. Covers paramilitary 
policing and SWAT teams, the INS and prisons. 1002 

The Perpetual Prisoner Machine: How America Profits from Crime, by 

Joel Dyer, 318 pages. $19.00. Exposes how private prisons, banks, investors 

and small companies profit from the prison industrial 

complex, and prison growth adds to revenue & profits. 1 025 

Crime and Punishment In America, by Elliott Currie, 230 pages. $12.95. 
Refutes arguments in favor of prison building as a crime solution. Dem- 
onstrates crime is driven by poverty and discusses proven, 
effective means of crime prevention. 1019 

Worse Than Slavery: Parchman Farm & the Ordeal of Jim Crow Justice, 

by David Oshinsky, 306 pgs $14.00. Analysis of prison labors roots in slavery. 
Focuses on prison plantations and self sustaining prisons. 

Must reading to understand prison slave labor today. 1007 

States of Confinement: Policing, Detention and Prison, revised and 
updated edition, by Joy James; St Martins Press, 368 pages. $19.95. 
Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 1032 LL 

Seize the Day! 7 Steps to Achieving the Extraordinary in an Ordinary 
World, by Danny Cox & John Hoover, 256 pages, $14.99. Provides 7 common 
sense steps to changing your expectations in life and envision- 

ing yourself as being a successful and respected person. 1052 

BOP Occupational Training Programs Directory, 124 pgs. $10.00. 
Directory listing vocational and education programs available to prison- 
ers in every federal prison. Includes contact info for BOP national, re- 
gional and CCM offices, and BOP facilities. Invaluable if 

considering a training or education transfer. 1053 

Criminal Injustice: Confronting the Prison Crisis, by Elihu Rosenblatt; 

South End Press, 374 pages. $18.00. A radical critique of the 

prison industrial complex. 1009 
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Hepatitis and Liver Disease: What you Need to Know, by Melissa 
Palmer, MD, 457 pages. $14.95. Describes symptoms & treatments of hepa- 
titis B & C and other liver diseases. Includes medications to 

avoid, what diet to follow and exercises to perform. 1031 

Prison Nation: The Warehousing of America’s Poor, ed. by Tara Herivel 
and Paul Wright, 332 pages, $19.95. Exposes the dark side of 

the U.S.’s Tock-em-up’ political and legal climate. 1041 

Prison Writing in 20th Century America, by H. Bruce Franklin; Penguin, 
1998, 368 Pages. $13.95. From Jack London to George Jackson, this anthol- 
ogy provides a selection of some of the best writing describing 
life behind bars in America. 1022 

Soledad Brother: The Prison Letters of George Jackson, by George 
Jackson; Lawrence Hill Books, 368 pages. $16.95. Lucid expla- P 

nation of the politics of prison by a well-known prison activist. |__| 

More relevant now than when it first appeared 30 years ago. 1016 
The Politics of Heroin: CIA Complicity in the Global Drug Trade, by 
Alfred McCoy; Lawerence Hill Books, 634 pages. $32.95. Latest Edition of 
the scholarly classic documenting U.S. government 
involvement in drug trafficking. 1014 

No Equal Justice: Race and Class in the American Criminal Justice 

System, David Cole; The New Press, 218 pages. $15.95. Shows how the 
criminal justice system perpetuates race and class inequality, 

creating a two tiered system ofjustice. 1028 

Ten Men Dead: the story of the 1981 Irish hunger strike, by David Beres- 
ford, 334 pages. $13.50. Relies on secret IRA documents and letters smug- 
gled out from the IRA political prisoners during their 1981 

hunger strike at Belfast’s infamous Long Kesh prison. 1006 

Acres of Skin: Human Experiments at Holmesburg Prison, Allen 

Homblum, 297 pages. $16.00. Exposes prisoners use in medi- 

cal, commercial and military experiments until the 1970s. 1020 

NOTE! All books ordered AT THE SAME TIME as a 3 or 4 yr sub 
will be mailed at no charge to the same address as the sub bonus book. 


Subscription Rates 

1 year 

2 years 

3 years 

4 years 

Prisoners 

$18 

$ 36 

$ 54 

$ 72 

Individuals 

$25 

$ 50 

$ 75 

$100 

Professionals 

$60 

$120 

$180 

$240 


(Lawyers, agencies, libraries) 


Marijuana Law: A Comprehensive Legal Manual, by Richard Boire, 
Ronin, 271pages. $17.95. Examines how to reduce the probability of arrest and 
successful prosecution for people accused of the use, sale or possession of 
marijuana. Invaluable information on legal defenses, search and 

seizures, surveillance, asset forfeiture and drug testing. 1008 |__1 

Prison Madness: The Mental Health Crisis Behind Bars, by Terry Kupers, 
245 pages. HARDBACK ONLY. $25.00. Psychiatrist writes about the 
mental health crisis in American prisons and jails. Covers all aspects of mental 
illness, rape, racism, negative effects of long term isolation in control units and 
much more. Prisoners please include any required authori- 
zation form for a hard-cover book with your order! 1003 
The Celling of America: An Inside Look at the U.S. Prison Industry, edited by 
Daniel Burton Rose, Dan Pens and Paul Wright, 1998, 264 Pages. $19.95. The 
Prison Legal News anthology that in 49 essays presents a detailed 
“inside” look at the workings of the criminal justice system. 1 00 1 I 

Spanish Edition Now Available for $19.95 1044 

PLN Article Indexes provide detailed information about all PLN articles 
including title, author, issue, page number, topics covered, case names, and 
citations, the state or region covered and if it is state, BOP or jail specific. Can 
be searched on over 500 subjects, such as medical neglect and sexual assault. 

1990-1995 Index, over 325 pages $22.50 for any purchaser I I 

1996-1998 Index, over 325 pages $22.50 for any purchaser. , J ; 

1999-2001 Index, over 325 pages $22.50 for any purchaser. I I 

2002 Index, over 1 00 pages $10.00 for any purchaser. I I 

FREE SHIPPING ON ALL BOOK 
AMD INDEX CIIRD1IRS OVER $m 

$5 mailing charge only applies to orders of $25 or less! 

(Free shipping policy effective November 1, 2003 until further notice) 


( Subscription Bonuses 

I 2 years 4 bonus issues for 28 total 

I 3 years 8 bonus issues (44 total) OR a bonus book offer listed on pg 37 
I 4 years 12 bonus issues (60 total) OR a bonus book offer listed on pg 37 
I All subscription bonuses are provided in addition to the normal 12 yearly 
| issues. (All subscription rates and bonus offers are valid through 5-31-04) 


Mail payment 
and order to: 

Prison Legal News 

2400 NW 80th St. #148 
Seattle, WA 98117 




Purchase with a Visa or MasterCard by phone 


206-781-6524 

Or buy books and subscriptions online at 

www.prisonlegalnews.org 

Please Change my Address to what is entered below EH 
Please send Info about PLN to the person below I I 

Mail Order To: 

Name: 

DOC #: 

Suite/Cell: 

Agency/Inst: 

Address: 

City/State/Zip: 

Extra line: 


All purchases must be pre-paid. Payments by prisoners with 
new stamps and pre-stamped envelopes accepted. 

Subscribe to Prison Legal News $ Amount 

6 month Subscription (Prisoners only) $9 

1 yr Subscription (12 issues) 

2 yr Subscription (28 issues for price of 24!) 

3 yr Sub ( Write below which FREE book you want!) 

or 8 bonus issues for 44 total! 

4 yr Sub ( Write below which FREE book you want! ) 

or 12 bonus issues for 60 total! 

Sample Issue of PLN ($1.00) 

Books or Index Orders (NoS/Hon3&4 
yr sub special books OR book orders OVER $25!) 


Add $5.00 S/H To Book Orders UNDER $25 
WA Residents ONLY Add 8.8% To Book Cost 
Total Amount Enclosed 
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Know Your Rights! 


Get The Hands-On Guides 
That Have Helped Thousands 



elf-Help Litigation Manual, 3rd Edition US$32 


Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston and Daniel Manville, this valuable publication includes an outline of Federal and State legal sys- 
tems and relevant terminology. This essential resource will help you to understand your rights, and will 
present possible remedies. 


This publication includes: 

• Conditions of Confinement • Civil Liberties in Prison • Equal Protection of the Laws 

• Procedural Due Process • Litigation • Pre-Trial Detainees’ Rights • Action, Defenses and Relief 

• Legal Research and Writing 


Buy Your Copy Today! 

Due to budget cuts, if 
you don’t buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your copies 
today to make sure 
you have the hands- 
on help 
you need! 



Oceana 
Publications, Inc. 


This publication will help you to understand the fundamental principles of the United States legal sys- 
tem. Written by E. Allan Farnsworth, Professor of Law at Columbia University School of Law, this text 
has been required introductory reading in law schools for nearly 20 years. 


You receive coverage on: 

• Historical Background • Legal Education • Legal Profession • 

• Secondary Authority Classification • Procedure • Private Law 


The Judicial System 
• Public Law 


Brief Writing and Oral Argument, 8th Edition 


Statutes 


US$35.00 


This text provides guidance on the art of preparing oral and written arguments, and explains how to be 
effective and persuasive in court. One of the authors has more than twenty years of experience as a trial 
judge in the U.S. Courts of Appeals, and in this book he shares the secrets to success. 

This book includes current explanations relating to Courts of Appeals including: 

• Function • Structure • Procedures • Rules of Court • Standards of Review 

• Citing Laws in Your Arguments 


Detach this form and send payment (Check, Money Order or Credit Card} in an envelope to: 

Oceana Publications • 75 Main Street • Dobbs Ferry, N.Y. 10522-1601 


□ Prisoners’ Self-Help Litigation Manual, US$32.95 


0 - 379 - 21212-9 


□ Introduction to the Legal System of the United States, US$29.50 


0 - 379 - 21373-7 


□ Brief Writing and Oral Argument, 8th Edition, US$35.00 





□Check or Money Order is enclosed 
□Visa □MasterCard □American Express Card#: 
Exp. Date: / 


Signature: 


(please print) 

Name 


Address 


City 


State Zip 


1869 
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